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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : 

: 

: 

(Joint Administration Requested) 

 
Objection Deadline: July 2, 2020 at 4:00 p.m. (ET) 

------------------------------------------------------------ x Hearing Date: To Be Determined 

   

MOTION OF DEBTORS PURSUANT TO 

11 U.S.C. §§ 105(a), 365, AND 554(a) AND FED. R. BANKR. P. 6004, 6006, AND 6007 

FOR AUTHORITY TO (I) REJECT UNEXPIRED LEASE OF NONRESIDENTIAL 

REAL PROPERTY AND (II) ABANDON PROPERTY IN CONNECTION THEREWITH 

Chisholm Oil and Gas Operating, LLC and its debtor affiliates, as debtors and 

debtors in possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), 

respectfully represent as follows in support of this motion (the “Motion”): 

Background 

1. On June 17, 2020 (the “Petition Date”), the Debtors each commenced with 

the Court a voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy 

Code”).  The Debtors are authorized to continue to operate their business and manage their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

No trustee, examiner, or statutory committee of creditors has been appointed in these chapter 11 

cases. 

2. Contemporaneously herewith, the Debtors filed a motion requesting joint 

administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103.   
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Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 1015-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”). 

3. Additional information regarding the Debtors’ business and capital 

structure and the circumstances leading to the commencement of these chapter 11 cases is set forth 

in the Declaration of Matthew J. Henry in Support of Debtors’ Chapter 11 Petitions and First Day 

Relief, sworn to on the date hereof (the “Henry Declaration”), which has been filed with the Court 

contemporaneously herewith and is incorporated by reference herein.2 

Jurisdiction 

4. The Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference entered by the United 

States District Court for the District of Delaware, dated February 29, 2012.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before the Court pursuant to 28 

U.S.C. §§ 1408 and 1409.   

5. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final 

order by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments consistent with Article 

III of the United States Constitution.   

Relief Requested 

6. By this Motion, pursuant to sections 105(a), 365, and 554(a) of the 

Bankruptcy Code and Bankruptcy Rules 6004, 6006, and 6007, the Debtors request authority to 

                                                 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Henry 

Declaration. 
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(i) reject an unexpired lease (as defined below) of nonresidential real property in Houston, Texas 

as of June 18, 2020 (the “Rejection Date”) and (ii) abandon certain property in connection 

therewith.  

7. A proposed form of order granting the relief requested herein is annexed 

hereto as Exhibit A (the “Proposed Order”). 

Lease 

8. Chisholm Oil and Gas Operating, LLC (“Operating”) is currently a party 

to that certain nonresidential real property lease agreement, dated as of January 26, 2005 (together 

with any amendments, modifications, and renewals, the “Lease”).3  Pursuant to the Lease, 

Operating leases from Brookfield Property Partners LP (the “Landlord”) approximately 24,675 

square feet of office space, on floor 6 of 4 Houston Center, Houston, Texas (the “Leased 

Premises”) for a term ending on April 30, 2022.4   

9. Following the merger, Operating utilized the Leased Premises for a limited 

time in connection with its business operations.  However, due to a change in operational needs, 

the Debtors no longer require use of the Leased Premises and vacated the Leased Premises on or 

prior to the Rejection Date.  Prior to filing this Motion, the Debtors provided notice to the Landlord 

of the Debtors’ intent to vacate the Leased Premises and turned over the keys.  Accordingly, 

because the Lease is an unnecessary expense to the Debtors’ estates, the Debtors seek to reject the 

Lease to eliminate further financial burden and postpetition administrative costs to the estates.   

10. The Debtors also request authority to abandon any property remaining at 

the Leased Premises that the Debtors determine is too difficult to remove or expensive to store, 

                                                 
3 The Lease was assigned to Operating in connection with its merger with Gastar Exploration. 

4 The Lease was originally signed with a predecessor in interest to the Landlord. 
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such that the economic benefits of removing or storing such remaining property would by 

outweighed by the attendant costs (such assets, the “De Minimis Assets”).  The De Minimis 

Assets, likely consisting of a limited amount of office supplies, chairs, and desks, are the only 

property remaining at the Leased Premises.  Accordingly, any property remaining at the Leased 

Premises should be deemed abandoned without further notice or order of the Court. 

Relief Requested Should be Granted 

A. Rejection of Lease is an Exercise of Debtors’ Sound Business Judgment and is in 

Best Interests of Debtors’ Estates 

11. Section 365(a) of the Bankruptcy Code provides that a debtor, “subject to 

the court’s approval, may assume or reject any . . . executory contract or unexpired lease of the 

debtor.”  11 U.S.C. § 365(a).  The general purpose behind section 365(a) is “to permit the trustee 

or debtor-in-possession to use valuable property of the estate and to renounce title to and abandon 

burdensome property.” In re Republic Airways Holdings Inc., 547 B.R. 578, 582 (Bankr. S.D.N.Y. 

2016) (quoting Orion Pictures Corp. v. Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 

F.3d 1095, 1098 (2d Cir. 1993)); see In re Exide Techs., 607 F.3d 957, 967 (3d Cir. 2010) (“Courts 

may use § 365 to free a [debtor] from burdensome duties that hinder its reorganization”); see also 

NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 (1984) (“[T]he authority to reject an executory 

contract is vital to the basic purpose to a Chapter 11 reorganization, because rejection can release 

the debtor’s estate from burdensome obligations that can impede a successful reorganization.”). 

12. The standard applied by courts to determine whether the assumption or 

rejection of an unexpired nonresidential lease should be authorized is the “business judgment” test, 

which requires a debtor to have determined that the requested assumption or rejection would be 

beneficial to its estate.  See Grp. of Institutional Inv’rs, Inc. v. Chi., Milwaukee, St. Paul & Pac. 

R.R., 318 U.S. 523, 550 (1943) ( “[T]he question whether a lease should be rejected . . . is one of 
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business judgment.”); NLRB v. Bildisco & Bildisco (In re Bildisco), 682 F.2d 72, 79 (3d Cir. 1982) 

(“The usual test for rejection of an executory contract is simply whether rejection would benefit 

the estate, the ‘business judgment’ test.”), aff’d, 465 U.S. 513 (1984); accord In re HQ Glob. 

Holdings, Inc., 290 B.R. 507, 511 (Bankr. D. Del. 2003). 

13. In applying the business judgment standard, bankruptcy courts give 

deference to a debtor’s decision to assume or reject leases.  See, e.g., Sharon Steel Corp. v. Nat’l 

Fuel Gas Distrib. Corp., 872 F.2d 36, 39–40 (3d Cir. 1989) (affirming the rejection of a service 

agreement as a sound exercise of the debtor’s business judgment when the bankruptcy court found 

that such rejection would benefit the debtor’s estate); In re Trans World Airlines, Inc., 261 B.R. 

103, 121 (Bankr. D. Del. 2001) (“A debtor’s decision to reject an executory contract must be 

summarily affirmed unless it is the product of bad faith, or whim or caprice.”) (internal quotation 

marks omitted). 

14. In addition, the Court has the authority, pursuant to its equitable powers 

under section 105(a) of the Bankruptcy Code, to authorize the relief requested herein because such 

relief is necessary for the Debtors to carry out their fiduciary duties under section 1107(a) of the 

Bankruptcy Code.  Section 105(a) of the Bankruptcy Code empowers bankruptcy courts to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. § 105(a).  Section 1107(a) of the Bankruptcy Code “contains an implied duty of 

the debtor-in-possession” to act as a fiduciary to “‘protect and preserve the estate, including an 

operating business’ going-concern value,” on behalf of a debtor’s creditors and other parties in 

interest.  In re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, 

L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002)); see also In re Cybergenics Corp., 226 F.3d 

237, 243 (3d Cir. 2000) (citing In re Marvel Ent. Group, Inc., 140 F.3d 463, 474 (3d Cir. 1998) 
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(“A paramount duty of a trustee or debtor in possession in a bankruptcy case is to act on behalf of 

the bankruptcy estate, that is, for the benefit of the creditors.”)); Unofficial Comm. of Equity 

Holders v. McManigle (In re Penick Pharm., Inc.), 227 B.R. 229, 232–33 (Bankr. S.D.N.Y. 1998) 

(“[U]pon filing its petition, the Debtor became debtor in possession and, through its management 

. . . was burdened with the duties and responsibilities of a bankruptcy trustee.”).   

15. The Debtors believe that rejection of the Lease is well within their business 

judgement and in the best interests of their estates.  The Debtors have determined that the Lease is 

no longer necessary for, or beneficial to, their business and imposes unnecessary expenses on the 

Debtors’ estates given that the Debtors no longer have any operations that need to be conducted 

on the Leased Premises.  Rejection of the Lease, therefore, will avoid the incurrence of any 

additional, unnecessary expenses related to the Lease and will result in a net gain for the Debtors’ 

estates.  In light of the foregoing, the Debtors respectfully request that the Court approve the 

rejection of the Lease as a sound exercise of the Debtors’ business judgment. 

B. Retroactive Rejection of Lease is Appropriate Under Circumstances 

16. The Debtors seek to reject the Lease as of the Rejection Date.  An order 

approving rejection of the Lease as of such date will expedite the Debtors’ relief from potentially 

onerous obligations and is fair and equitable to all parties because the Landlord had adequate notice 

of the Debtors’ intent to reject the lease and the Debtors have surrendered the Leased Premises to 

the Landlord.  This is a modest request for retroactive relief where the lease has no ongoing value 

to the Debtors.   

17. Bankruptcy courts are empowered to grant retroactive rejection of a contract 

or lease under Bankruptcy Code sections 105(a) and 365(a).  See Thinking Machs. Corp. v. Mellon 

Fin. Servs. Corp. (In re Thinking Machs. Corp.), 67 F.3d 1021, 1028-29 (1st  Cir. 1995) (indicating 

“rejection under section 365(a) does not take effect until judicial approval is secured, but the 
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approving court has the equitable power, in suitable cases, to order a rejection to operate 

retroactively” to the motion filing date); In re Chi-Chi’s, Inc., 305 B.R. 396, 399 (Bankr. D. Del. 

2004) (“[T]he court’s power to grant retroactive relief is derived from the bankruptcy court’s 

equitable powers so long as it promotes the purposes of § 365(a).”).  Courts in this jurisdiction 

have previously considered and allowed retroactive rejection.  See e.g. In re Cal Dive Int’l, Inc., 

Case No. 15-10458 (CSS) (Bankr. D. Del. Apr. 6, 2015) (authorizing nunc pro tunc rejection of 

contracts and leases) [Docket No. 216]; In re AES E. Energy, L.P., Case No. 11-14138 (KJC), 

2012 WL 2057888 (Bankr. D. Del. May 17, 2012) (authorizing rejection of unexpired leases nunc 

pro tunc to date of filing the motion) [Docket No. 484]; In re Mail Sys. Liquidation, Inc., Case No. 

11-11187 (PJW) (Bankr. D. Del. Oct. 18, 2011) (same) [Docket No. 502]; In re Aleris Int’l Inc., 

Case No. 09-10478 (BLS) (Bankr. D. Del. June 2, 2009) (same) [Docket No. 632]; In re Source 

Interlink Cos., Case No. 09-11424 (KG) (Bankr. D. Del. May 27, 2009) (authorizing the rejection 

of leases retroactive to the petition date) [Docket No. 223]; In re Buffets Holdings, Inc., Case No. 

08-10141 (MFW) (Bankr. D. Del. Feb. 13, 2008) (same) [Docket No. 292]. 

18. In view of the foregoing, the Debtors request that the Court approve the 

rejection of the Lease pursuant to sections 365(a) and 105(a) of the Bankruptcy Code retroactive 

to the Rejection Date. 

C. Abandonment of Remaining Property Should be Approved 

19. The Debtors also request authority to abandon any De Minimis Assets 

remaining at the Leased Premises on the Rejection Date.  Under section 554(a) of the Bankruptcy 

Code, a debtor, after notice and a hearing, is authorized to “abandon any property of the estate that 

is burdensome to the estate or that is of inconsequential value and benefit to the estate.”  11 U.S.C. 

§ 554(a).  The right to abandon property is, except for certain exceptions inapplicable in the present 

case, unfettered.  See Midlantic Nat’l Bank v. N.J. Dep’t of Envtl. Prot., 474 U.S. 494, 506–07 
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(1986) (noting one such exception and holding that section 554(a) of the Bankruptcy Code does 

not preempt state laws aimed at protecting the public’s health and safety). 

20. Although the Debtors may, in their business judgment, choose to remove 

personal property at the Leased Premises to the extent feasible and of value to their ongoing 

operations or to their estates, certain of the Debtors’ personal property may remain after the 

premises are surrendered.  Such assets will primarily consist of miscellaneous fixtures or furniture 

that is of inconsequential value or benefit to the Debtors’ estates or burdensome to remove.  To 

the best of the Debtors’ knowledge, the abandonment of the De Minimis Assets would not be in 

violation of any state or local statutes or regulations reasonably designed to protect the public 

health or safety.  As such, abandonment of the De Minimis Assets as of the Rejection Date should 

be approved.   

21. For the foregoing reasons, the Court should authorize the Debtors to reject 

the Lease and abandon the De Minimis Assets. 

Compliance with Bankruptcy Rule 6004(a) 

and Waiver of Bankruptcy Rule 6004(h) 

22. To implement the foregoing successfully, the Debtors request that the Court 

find that notice of the Motion satisfies Bankruptcy Rule 6004(a) and that the Court waive the 14-

day stay of an order authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h).  

As explained above and in the Henry Declaration, the relief requested herein is necessary to avoid 

immediate and irreparable harm to the Debtors.  Accordingly, ample cause exists to justify finding 

that the notice requirements under Bankruptcy Rule 6004(a) have been satisfied and to grant a 

waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the extent such notice 

requirements and such stay apply. 
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Reservation of Rights 

23. Nothing contained herein is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) an agreement or obligation to 

pay any claims, (iii) a waiver of the Debtors’ or any appropriate party in interest’s rights to dispute 

the amount of, basis for, or validity of any claim against the Debtors, or (iv) a waiver of any claims 

or causes of action that may exist against any creditor or interest holder. 

Notice 
 

24. Notice of this Motion will be provided to (i) the Office of the United States 

Trustee for the District of Delaware; (ii) the holders of the 30 largest unsecured claims against the 

Debtors on a consolidated basis; (iii) counsel to the RBL Lenders; (iv) counsel to the RBL Agent; 

(v) counsel to the RBL Collateral Agent; (vi) counsel to the Term Loan Lender; (vii) counsel to 

the Term Loan Agent; (viii) counsel to the Consenting Sponsors; (ix) any party that has requested 

notice pursuant to Bankruptcy Rule 2002; and (x) the Landlord.  The Debtors respectfully submit 

that no further notice is required. 
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WHEREFORE the Debtors respectfully request entry of the Proposed Order 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated:  June 18, 2020 

 Wilmington, Delaware 

 

/s/ S. Alexander Faris 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 

M. Blake Cleary (No. 3614) 

Jaime Luton Chapman (No. 4936) 

S. Alexander Faris (No. 6278) 

Rodney Square 

1000 North King Street 

Wilmington, Delaware 19801 

Telephone: (302) 571-6600 

Facsimile: (302) 571-1253 

Emails: mbcleary@ycst.com  

jchapman@ycst.com 

afaris@ycst.com 

 

-and- 

 

WEIL, GOTSHAL & MANGES LLP 

Matthew S. Barr (pro hac vice pending) 

Kelly DiBlasi (pro hac vice pending) 

Lauren Tauro (pro hac vice pending) 

767 Fifth Avenue 

New York, New York  10153 

Telephone:  (212) 310-8000 

Facsimile: (212) 310-8007 

 

Proposed Attorneys for Debtors  

and Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Jointly Administered) 

------------------------------------------------------------ x Re: Docket No. ____ 

ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 365, AND 554(a)  

AND FED. R. BANKR. P. 6004, 6006, AND 6007 AUTHORIZING 

DEBTORS TO (I) REJECT UNEXPIRED LEASE OF NONRESIDENTIAL 

REAL PROPERTY AND (II) ABANDON PROPERTY IN CONNECTION THEREWITH 

Upon the motion, dated June 18, 2020 (the “Motion”),2 of Chisholm Oil and Gas 

Operating, LLC and its debtor affiliates, as debtors and debtors in possession in the above-

captioned chapter 11 cases (collectively, the “Debtors”), for entry of an order pursuant to 

sections 105(a), 365, and 554(a) of the Bankruptcy Code and Bankruptcy Rules 6004, 6006, and 

6007 to (i) reject the Lease as of the Rejection Date and (ii) abandon the De Minimis Assets, all 

as more fully set forth in the Motion; and upon consideration of the Henry Declaration; and this 

Court having jurisdiction to consider the Motion and the relief requested therein pursuant to 28 

U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference entered by the United 

States District Court for the District of Delaware, dated February 29, 2012; and consideration of 

the Motion and the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and 

venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103.   

2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms 

in the Motion. 
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notice of the Motion having been provided; and such notice having been adequate and appropriate 

under the circumstances, and it appearing that no other or further notice need be provided; and this 

Court having reviewed the Motion; and this Court having held a hearing to consider the relief 

requested in the Motion; and all objections, if any, to the Motion having been withdrawn, resolved, 

or overruled; and upon the record of the hearing; and this Court having determined that the legal 

and factual bases set forth in the Motion establish just cause for the relief granted herein; and it 

appearing that the relief requested in the Motion is in the best interests of the Debtors, their estates, 

creditors, and all parties in interest; and upon all of the proceedings had before this Court and after 

due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. Pursuant to sections 105(a) and 365(a) of the Bankruptcy Code and 

Bankruptcy Rule 6006, the Lease is deemed rejected as of the Rejection Date. 

2. Pursuant to section 554 of the Bankruptcy Code and Bankruptcy Rule 6007, 

the Debtors are authorized, but not directed, in their sole discretion, to abandon any De Minimis 

Assets located at the Leased Premises.  Any personal property of the Debtors remaining at the 

Leased Premises after the Rejection Date shall be deemed abandoned as of such date.  

3. Nothing contained in the Motion or this Order nor any payment made 

pursuant to the authority granted by this Order is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) an agreement or obligation to 

pay any claims, (iii) a waiver of the Debtors’ or any appropriate party in interest’s rights to dispute 

the amount of, basis for, or validity of any claim against the Debtors, or (iv) a waiver of any claims 

or causes of action that may exist against any creditor or interest holder. 

4. Notice of the Motion is adequate under Bankruptcy Rule 6004(a) and 6007. 
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5. Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Order 

shall be immediately effective and enforceable upon its entry. 

6. The Debtors are authorized to take all actions necessary or appropriate to 

effectuate the relief granted in this Interim Order. 

7. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Interim Order. 

Dated:  , 2020 

 Wilmington, Delaware 

  

 

UNITED STATES BANKRUPTCY JUDGE 
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