
 

09923-00001/13074786.6  

 
UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

www.flsb.uscourts.gov 
 
In re:  Chapter 11 
   
CINEMEX HOLDINGS USA, 
INC. 

 Case No. 20-14696-LMI 

  (Formerly Jointly Administered Under 
Reorganized Debtor.  Lead Case: Cinemex USA Real Estate 

Holdings, Inc., Case No. 20-14695-
LMI) 

___________________________/   

 
REORGANIZED DEBTORS’ RESPONSE   

TO MOAC MALL HOLDINGS LLC’S BRIEF ON LEGAL ISSUES 
REGARDING REORGANIZED DEBTORS’ EMERGENCY MOTION TO 

ENFORCE THIRD AMENDED JOINT CHAPTER 11 PLAN OF 
REORGANIZATION AND CONFIRMATION ORDER 

Case 20-14696-LMI    Doc 325    Filed 11/29/21    Page 1 of 21



 

09923-00001/13074786.6  i 

TABLE OF CONTENTS 

Page 

Preliminary Statement ..................................................................................................................... 1 

Facts ................................................................................................................................................ 2 

I.  Procedural Background .................................................................................................. 2 

II.  Dispute With MOAC ...................................................................................................... 4 

Argument ........................................................................................................................................ 5 

I.  The Reorganized Debtors Did Not Abandon the FFE ............................................................. 5 

A.  The FFE vested in the Reorganized Debtors as of the Effective Date, not the 
date of entry of the Confirmation Order ......................................................................... 5 

B.  MOAC provides no legal support that the inapplicability of section 554(c) to 
property that vests in the Reorganized Debtors means that such property can be 
abandoned ....................................................................................................................... 5 

C.  Even if property vested in the Reorganized Debtors could be abandoned, the 
FFE could not have been abandoned on the Effective Date ........................................... 7 

D.  The Court need not decide when Cinemex abandoned the FFE because under 
the facts here, it did not, as it requested the return of the FFE prior to the 
Effective Date ................................................................................................................. 8 

E.  It is MOAC that violated Minnesota law by refusing to pay Cinemex the 
proceeds from its leasing of the FFE, and by not responding to Cinemex’s 
request for return of the FFE .......................................................................................... 8 

II.  Rejection Is Not Termination .................................................................................................. 9 

A.  MOAC relies on a single outdated and overruled case to argue that rejection of 
non-residential real property constitutes termination ................................................... 10 

B.  MOAC’s reliance on section 365(d)(4) is inapposite as it concerns cases where 
the debtor failed to assume or reject a lease ................................................................. 12 

C.  Bankruptcy law bars any claim by MOAC of ownership over property that was 
vested in the Reorganized Debtors free and clear of all liens, claims, charges, 
interests, or other encumbrances .................................................................................. 13 

Conclusion .................................................................................................................................... 14 
 

  

Case 20-14696-LMI    Doc 325    Filed 11/29/21    Page 2 of 21



 

09923-00001/13074786.6  ii 

TABLE OF AUTHORITIES 

Page(s) 

Cases 

In re 6177 Realty Associates, Inc., 
 142 B.R. 1017 (Bankr. S.D. Fla. 1992) ....................................................................... 10, 11, 12 

Bass v. Equity Residential Holdings, LLC, 
 849 N.W.2d 87 (Minn. Ct. App. 2014) ...................................................................................... 9 

In re CHS Elecs., Inc., 
 265 B.R. 339 (Bankr. S.D. Fla. 2001) ..................................................................................... 11 

Conseco Loan Fin. Co. v. Boswell, 
 687 N.W.2d 646 (Minn. Ct. App. 2004) .................................................................................... 9 

In re Driscoll, 
 401 B.R. 512 (Bankr. S.D. Fla. 2009) ..................................................................................... 10 

In re Florida Lifestyle Apparel, 
 221 B.R. 897 (Bankr. M.D. Fla. 1997) .................................................................................... 11 

In re JZ L.L.C., 
 371 B.R. 412 (B.A.P. 9th Cir. 2007).......................................................................................... 6 

In re Lavigne, 
 114 F.3d 379 (2d Cir. 1997)..................................................................................................... 14 

Mission Product Holdings, Inc. v. Tempnology, LLC, 
 139 S. Ct. 1652 (2019) ............................................................................................................. 12 

In re Oneida Ltd., 
 383 B.R. 29 (Bankr. S.D.N.Y. 2008) ....................................................................................... 13 

Pension Ben. Guar. Corp. v. Oneida Ltd., 
 562 F.3d 154 (2d Cir. 2009)............................................................................................... 13, 14 

In re Railway Reorganization Estate, Inc., 
 133 B.R. 578 (Bankr. D. Del. 1991) ........................................................................................ 13 

In re Sw. Aircraft Servs., Inc., 
 831 F.2d 848 (9th Cir. 1987) ................................................................................................... 12 

In re The Drexel Burnham Lambert Group, 
 138 B.R. 687 (Bankr. S.D.N.Y. 1992) ..................................................................................... 14 

Case 20-14696-LMI    Doc 325    Filed 11/29/21    Page 3 of 21



 

09923-00001/13074786.6  iii 

Thompkins v. Lil' Joe Records, Inc., 
 476 F.3d 1294 (11th Cir. 2007) ......................................................................................... 11, 12 

Wells Fargo Bank, N.A. v. Nicolaysen (In re D&L Nicolaysen), 
 228 B.R. 252 (Bankr. E.D. Ca. 1998) ........................................................................................ 6 

Statutes 

11 U.S.C. § 363(l) ......................................................................................................................... 13 

11 U.S.C. § 365(d)(4) ....................................................................................................... 11, 12, 13 

11 U.S.C. § 521(a)(1) ...................................................................................................................... 6 

11 U.S.C. § 541(c)(1)(B)) ............................................................................................................. 13 

11 U.S.C. § 554(c) ...................................................................................................................... 5, 6 

11 U.S.C. § 554(d) .......................................................................................................................... 6 

11 U.S.C. § 1141(b) ........................................................................................................................ 6 

Minn. Stat. Ann. § 504B.271(c) ...................................................................................................... 9 

Minn. Stat. Ann. § 504B.271.2 ....................................................................................................... 9 

Minn. Stat. Ann. § 504B.271.4 ....................................................................................................... 9 
 
 

Case 20-14696-LMI    Doc 325    Filed 11/29/21    Page 4 of 21



 

09923-00001/13074786.6  

Cinemex Holdings USA, Inc., Cinemex USA Real Estate Holdings, Inc., and CB Theater  

Experience LLC (collectively, “Cinemex” or the “Reorganized Debtors”) file this Response to 

MOAC Mall Holdings LLC’s (“MOAC”) Brief on Legal Issues (the “MOAC Brief”) (ECF No. 

317) Regarding Reorganized Debtors’ Emergency Motion to Enforce the Third Amended Joint 

Chapter 11 Plan of Reorganization and Confirmation Order (the “Motion to Enforce”) and 

respectfully state the following: 

Preliminary Statement 

Over the last year, MOAC has continuously refused to return to Cinemex the furniture, 

fixtures, and equipment worth millions of dollars that Cinemex purchased pursuant to its lease 

with MOAC, arguing that Cinemex abandoned the property when it rejected the lease.  Finally, 

pressed by the Court to explain how, under Bankruptcy law, Cinemex could have abandoned the 

property upon rejection, MOAC has suddenly conceded that Cinemex in fact did not abandon the 

property at that time. 

But, instead of returning to Cinemex its property, MOAC seeks to delay the matter further 

because its new tenant is using the equipment.  The more time that passes, the more MOAC profits 

from its new tenant’s leasing of Cinemex’s equipment.   

MOAC’s arguments lack merit and merely serve to delay the inevitable day of reckoning.  

First, MOAC alleges that Cinemex abandoned the property as of the entry of the 

Confirmation Order, or at the latest, the Effective Date because once the property vested in 

Cinemex, all state law and contract obligations sprang into action.  However, the Confirmation 

Order itself states that the property vests in the Reorganized Debtors as of the Effective Date, free 

and clear of all liens and claims.  MOAC points to no law that holds that the Effective Date triggers 

Cinemex’s obligation to retrieve the property or else be deemed to have abandoned it.  In any event 
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and most importantly, Cinemex actually did attempt to retrieve its property prior to the Effective 

Date. 

Second, MOAC argues that, though Cinemex did not abandon the property as of the date 

of rejection, its lease with MOAC did terminate then.  In making this argument, however, MOAC 

relies on a single 30-year old case that held that rejection of non-residential real property equals 

termination.  The holding in this case was not only rejected by subsequent opinions, but it was 

rejected by the very same judge who had issued the opinion.  Even the case that this case cited in 

support of this holding was overruled.  To the extent that the case was ever good law, its holding 

was overruled by a 2019 Supreme Court decision that stated that rejection is not termination with 

respect to any contract.  Accordingly, Cinemex’s rejection of the lease with MOAC did not 

terminate the lease, and the lease otherwise has not terminated or expired.  As such, Cinemex 

maintains the rights to all of the property that it purchased in connection with the lease, including 

the screens and seats, which only revert to the landlord upon the lease’s termination or expiration. 

Facts 

I. Procedural Background 

1. On April 25, 2020, Cinemex Holdings USA, Inc. and Cinemex USA Real Estate 

Holdings, Inc. filed for bankruptcy under chapter 11 of title 11 of the U.S. Code (the “Bankruptcy 

Code”) in this Court.  On April 26, 2020 (together with April 25, 2020, the “Petition Dates”), CB 

Theater Experience LLC (“CB Theater”) also filed for bankruptcy under chapter 11 in this Court.  

The bankruptcy cases were jointly administered under the lead case Cinemex USA Real Estate 

Holdings, Inc., Case No. 20-14695. 

2. On April 30, 2020, Cinemex filed its Debtors’ Motion to Reject Unexpired Leases 

as of April 30, 2020 (the “Motion to Reject”) (ECF No. 29 in Case No. 20-14695).  The Motion to 

Reject included the Mall of America (“MOA”) lease located in Bloomington, Minnesota (the 
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“MOA Lease”).1  On May 8, 2020, the Court entered an Interim Order Granting Debtors’ Motion 

to Reject Unexpired Leases as of April 30, 2020 (ECF No. 72 in Case No. 20-14695) rejecting the 

MOA Lease on an interim basis.  On June 8, 2020, the Court rejected the MOA Lease on a final 

basis (see ECF No. 270 in Case No. 20-14695).   

3. On October 28, 2020, Cinemex filed the Third Amended Joint Chapter 11 Plan of 

Reorganization of Cinemex USA Real Estate Holdings, Inc., Cinemex Holdings USA, Inc., and CB 

Theater Experience LLC (the “Plan”) (ECF No. 772 in Case No. 20-14695).   

4. On November 25, 2020, the Court entered the Findings of Fact, Conclusions of 

Law and Order Confirming Third Amended Joint Chapter 11 Plan of Reorganization of Cinemex 

USA Real Estate Holdings, Inc., Cinemex Holdings USA, Inc. and CB Theater Experience LLC 

(the “Confirmation Order”) (ECF Nos. 935, 936 in Case No. 20-14695).  

5. On December 18, 2020 (the “Effective Date”), the Debtors filed the Notice of (I) 

Effective Date of Debtors’ Third Amended Joint Chapter 11 Plan of Reorganization and (II) Bar 

Dates for Certain Claims (ECF No. 973 in Case No. 20-14695). 

6. On April 22, 2021, the Court entered the Final Decrees in the bankruptcy cases of 

CB Theater (ECF No. 29 in Case No. 20-14699) and Cinemex USA Real Estate Holdings, Inc. 

(ECF No. 1065 in Case No. 20-14695) (the “Final Decrees”).   

7. On April 27, 2021, the Court ordered that all outstanding matters should henceforth 

be docketed in the remaining open bankruptcy case, Cinemex Holdings USA, Inc., Case No. 20-

14696 (ECF No. 1071 in Case No. 20-14695). 

 
1 The MOA Lease was originally between MOAC and Cinemex MOA, LLC (“Cinemex MOA”).  Cinemex MOA 

subsequently merged with CB Theater, and CB Theater assumed Cinemex MOA’s rights and obligations under 
the MOA Lease.  MOAC appears to doubt that the merger and/or lease assignment and assumption were proper 
because MOAC was not provided a certificate of merger.  See MOAC Br. 3.  However, MOAC has not asserted 
such doubt to Cinemex or so much as requested said certificate. 
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II. Dispute With MOAC 

8. On December 17, 2020—in anticipation of emerging from bankruptcy upon the 

Effective Date the following day—Cinemex reached out by email to its MOAC contact, Joe 

Calascibetta, asking for the return of its furniture, fixtures, and equipment (“FFE”) remaining at 

the Mall of America movie theater (the “MOA Theater”) after the rejection of the MOA Lease.  

See Ex. A (Dec. 17, 2020, Email from A. Muhech to J. Calascibetta).   

9. After having received no response, Cinemex again emailed Mr. Calascibetta on 

January 14, 2021 asking for the return of the FFE.  See ECF No. 204 (Motion to Enforce) Ex. A 

(Jan. 14, 2021 Email from A. Muhech to J. Calascibetta).  This time, Mr. Calascibetta responded 

within the hour, assertively stating that Cinemex does not have rights to the FFE.  See id. (Jan. 14, 

2021 Email from J. Calascibetta to A. Muhech). 

10. During the following five months, Cinemex reached out to Mr. Calascibetta again 

several times by telephone as well as by text message, asking about the FFE, but MOAC refused 

to allow access to Cinemex’s property.  

11. Ultimately, after the involvement of legal counsel and their inability to resolve the 

matter either, on July 27, 2021, Cinemex filed the Motion to Enforce (ECF No. 204).2    

 
2 MOAC claims that on July 15, 2021, Cinemex was allowed access to the MOA premises and permitted to retrieve 

personnel records “as well as a significant amount of equipment related to the POS system.”  MOAC Br. 6.  This 
is incorrect: the Cinemex representative was only granted access to the basement, where he retrieved a few boxes 
of personnel files, as well as several printers that were damaged, and a few other pieces of POS equipment that 
nowhere near approached “a significant amount.” 
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Argument 

I. THE REORGANIZED DEBTORS DID NOT ABANDON THE FFE 

12. In the Brief, MOAC finally concedes that the Debtors did not abandon the FFE 

upon rejection of the MOA Lease.3  MOAC Br. 6.  Instead, it now argues—but again with no legal 

support—that the Reorganized Debtors abandoned the FFE as of “the entry of the Confirmation 

Order, or at the latest, the Effective Date of the Plan.”  MOAC Br. 8. 

A. The FFE vested in the Reorganized Debtors as of the Effective Date, not the 
date of entry of the Confirmation Order 

13. First, MOAC provides no legal support whatsoever that the “operative date”—the 

date on which Cinemex’s obligations under state law with respect to abandonment were allegedly 

triggered—is the entry of the Confirmation Order.  On the contrary, the Confirmation Order 

unequivocally states that “all property in each Estate, all Causes of Action, and any property 

acquired by any of the Debtors pursuant to the Plan shall vest in each applicable Reorganized 

Debtor” on “the Effective Date.”  ECF No. 935 in Case No. 20-14695 (Confirmation Order) ¶ 76.  

Therefore, the operative date cannot be the date of entry of the Confirmation Order, as that is 

directly contrary to the plain language of the Confirmation Order itself. 

B. MOAC provides no legal support that the inapplicability of section 554(c) to 
property that vests in the Reorganized Debtors means that such property can 
be abandoned 

14. Second, MOAC’s argument that the operative date is the Effective Date because 

section 554(c) of the Bankruptcy Code does not apply to the FFE, as the FFE was administered,4 

is misplaced.  Section 554(c) states that “[u]nless the court orders otherwise, any property 

 
3 See July 28, 2021 Hrg. Tr., 7:15-21, 8:2-6, 8:12-19 (MOAC counsel’s argument that Cinemex abandoned the 

FFE when it rejected the lease).   

4 In addition to retracting its argument that Cinemex did not abandon the property upon rejection of the lease, 
MOAC also appears to have reversed its previous argument that the FFE was not scheduled.  See MOAC 
Response to Motion to Enforce (ECF No. 277), ¶¶ 31-34. 
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scheduled under section 521(a)(1) of this title not otherwise administered at the time of the closing 

of a case is abandoned to the debtor and administered for purposes of section 350 of this title.”  

MOAC improperly relies on Wells Fargo Bank, N.A. v. Nicolaysen (In re D&L Nicolaysen), 228 

B.R. 252 (Bankr. E.D. Ca. 1998), which states that “section 554(c) has no applicability… to any 

chapter 11 case after a plan has been confirmed and the property of the estate has re-vested in the 

debtor.”  Id. at 261.   

15. Nicolaysen does not hold that because section 554(c) has no applicability to chapter 

11 cases with confirmed plans, this means that such property can be abandoned after it was vested 

in the reorganized debtor.  On the contrary, in Nicolaysen, the Court held that because section 

554(c) has no applicability after property was re-vested in the debtor, “no abandonment pursuant 

to section 554(c) was necessary or possible,” and “[f]or these reasons, the [property at issue was] 

not abandoned to the Debtors when the cases were closed on July 26, 1996.”  Id. at 262 (emphasis 

added).  Courts following Nicolaysen have similarly held.  See, e.g., In re JZ L.L.C., 371 B.R. 412, 

418-21 (B.A.P. 9th Cir. 2007) (“[T]he general rule in 11 U.S.C. § 554(d) [is] that property of the 

estate that is not scheduled and not otherwise administered before a case is closed is not abandoned 

to the debtor at the time of closing, but rather remains property of the estate—forever[,]” but 

“[r]egardless of whether scheduled, all property of the estate vests in the debtor upon plan 

confirmation: ‘[e]xcept as otherwise provided in the plan or the order confirming the plan, the 

confirmation of a plan vests all of the property of the estate in the debtor.’” (quoting 11 U.S.C. §§ 

1141(b))).  MOAC has provided no authority for its argument that following the Effective Date, 

the reorganized debtor can be held to have abandoned property that has vested in it under a 

confirmed plan.   
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C. Even if property vested in the Reorganized Debtors could be abandoned, the 
FFE could not have been abandoned on the Effective Date  

16. MOAC also waffles with respect to whether the “operative date” is the date on 

which Cinemex’s obligations under state law with respect to abandonment are triggered (and 

therefore, in accordance with state law, the FFE is deemed abandoned 28 days after the operative 

date if Cinemex made no efforts to retrieve it), or the date on which the FFE is actually considered 

abandoned.  See MOAC Br. 9 (“Thus, by operation of law, any interest of the Reorganized Debtors 

was deemed abandoned (a) as of the Effective Date, in accordance with the terms of the MOA 

Lease when it was left on the premises of a rejected lease and not removed prior to the Effective 

Date; or at the latest (b) 28 days thereafter, in accordance with Minnesota statutes entitling a 

landlord to take possession of personal property left on abandoned rented premises.”).   

17. MOAC’s argument that the FFE should be considered abandoned on the “operative 

date” fails.  First, it does not square with MOAC’s admission that rejection of the lease did not 

trigger Cinemex’s state law obligations.  If Cinemex was not obliged to retrieve the FFE prior to 

the Effective Date, then the FFE could not suddenly be deemed abandoned under Minnesota law 

on the Effective Date itself.   

18. Second, MOAC’s argument that the FFE was abandoned on the Effective Date 

pursuant to Section 9.3 of the MOA Lease is also meritless, as Section 9.3 states that the tenant’s 

property is deemed abandoned if the tenant does not remove it “[a]t the expiration of the Lease 

Term.”  See ECF No. 318 Ex. A (MOA Lease) § 9.3.  As discussed in Section II below and in the 

Reorganized Debtors’ Memorandum of Law in Support of the Motion to Enforce (ECF No. 318), 

the MOA Lease did not expire or terminate.  
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D. The Court need not decide when Cinemex abandoned the FFE because under 
the facts here, it did not, as it requested the return of the FFE prior to the 
Effective Date 

19. In any event, the Court need not decide whether abandonment should be considered 

as of the Effective Date (December 18, 2020), 28 days after the Effective Date (January 15, 2021), 

or as of the Final Decree (April 22, 2021), because under the facts here, Cinemex asked for return 

of the FFE on December 17, 2020, prior to the Effective Date.5  See Ex. A. 

20. Specifically, in preparing for its exit from bankruptcy, Cinemex wrote an email to 

its contact at the MOA Theater, stating: “[a]s you know we are emerging from the process keeping 

less theatres and we need to coordinate with you the equipment removal because unfortunately we 

can not continue with this theatre.”  See Ex. A.  The email went on to ask “how to proceed in order 

to send our team to pick up our equipment.”  See id.  This correspondence—sent to the contact 

with whom Cinemex regularly communicated regarding the MOA Lease and the MOA Theater—

unequivocally shows that Cinemex did not abandon the FFE, and that it attempted to retrieve it 

prior to the Effective Date.  

E. It is MOAC that violated Minnesota law by refusing to pay Cinemex the 
proceeds from its leasing of the FFE, and by not responding to Cinemex’s 
request for return of the FFE 

21.   MOAC violated the very law on which it relies.  Specifically, while Minnesota 

law allows the landlord to sell the tenant’s property 28 days after it is considered to be abandoned, 

it also requires it to return to the tenant any proceeds of the sale remaining after a setoff of cost of 

 
5 MOAC incorrectly states throughout its Brief that Cinemex’s January 14, 2021 email to MOAC’s agent was “the 

first instance claimed by the Reorganized Debtors of any communication regarding any personal property at the 
premises.”  See MOAC Br. 5 (emphasis in original); see also MOAC Br. 4, 11.  Cinemex never made the assertion 
that the January 14, 2021 email was the first time that it requested the return of the FFE.  And, even under MOAC’s 
incorrect facts, Cinemex also requested the FFE on January 14, 2021, which was still prior to 28 days following 
the Effective Date (i.e. Cinemex requested the return of the FFE prior to January 15, 2021, which is 28 days after 
December 18, 2020).  
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removal, care, and storage.  Minn. Stat. Ann. § 504B.271(c); Conseco Loan Fin. Co. v. Boswell, 

687 N.W.2d 646, 650 (Minn. Ct. App. 2004).  MOAC is refusing to do so even though it is actively 

leasing the FFE to its new tenant.   

22. Moreover, under Minnesota law, if the landlord refused to allow the tenant to retake 

possession of personal property remaining on the premises within 24 hours of demand, the tenant 

may recover from the landlord triple damages (actual damages plus double punitive damages) as 

well as attorneys’ fees.  Minn. Stat. Ann. § 504B.271.2.   

23. On December 17, 2020, when Cinemex demanded the return of the FFE, it received 

no response at all until it again made the request on January 14, 2021.  Therefore, under the very 

same Minnesota statute on which MOAC relies to claim that it was entitled to take possession of 

the FFE, MOAC should pay Cinemex triple damages and attorneys’ fees, as well as account for 

any unlawfully dispersed property.  See Minn. Stat. Ann. §§ 504B.271.1(c); 504B.271.2; 

504B.271.4; see also Bass v. Equity Residential Holdings, LLC, 849 N.W.2d 87, 93 (Minn. Ct. 

App. 2014).   

II. REJECTION IS NOT TERMINATION 

24. MOAC also argues that Cinemex’s rejection of the MOA Lease constituted 

termination.  As discussed in the Reorganized Debtors’ Memorandum of Law in Support of the 

Motion to Enforce (ECF No. 318), and further herein, Cinemex’s rejection did not constitute 

termination of the MOA Lease, and the MOA Lease did not otherwise terminate or expire in 

accordance with its terms.  Furthermore, the confirmed Plan itself specifies that the rejection of an 

unexpired lease does not constitute termination and remains binding on the Debtors’ contractual 

counterparty: 

Rejection of any Executory Contract or Unexpired Lease pursuant to the Plan or 
otherwise shall not constitute a termination of preexisting obligations owed by the 
Executory Contract or Unexpired Lease counterparty or counterparties to the 
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Debtors or the Reorganized Debtors, as applicable, under such Executory Contracts 
or Unexpired Leases.  

 
ECF No. 936 (Confirmation Order) at 116; see also ECF No. 772 (Plan) Art. V.D. 

 
A. MOAC relies on a single outdated and overruled case to argue that rejection 

of non-residential real property constitutes termination 

25. Under the terms of the MOA Lease, all equipment and fixtures installed by the 

tenant belong to the tenant and can be removed by the tenant, except “Tenant shall not remove in 

connection with the expiration or earlier termination of the Lease any screens or movie theater 

seating, which shall remain in the Premises and become the property of Landlord.”  ECF No. 318 

Ex. A (MOA Lease) § 10.3.B (emphasis added).  

26. MOAC argues that the screens and seats vested in MOAC because the MOA Lease 

was terminated upon rejection.  In its misguided contention that lease rejection constitutes 

termination, MOAC relies on an inapplicable, overruled, thirty-year-old bankruptcy court case.  

That case, In re 6177 Realty Associates, Inc., 142 B.R. 1017 (Bankr. S.D. Fla. 1992), is the only 

support MOAC provides for its argument that lease rejection constitutes termination. 

27. 6177 Realty Associates states that in the context of non-residential real estate leases 

where the debtor is the tenant, rejection equals termination.  See id. at 1020.  MOAC fails to 

mention, however, that this case has since “essentially been stripped” of its “theoretical 

underpinning” by subsequent Florida bankruptcy cases, as well as by the very same judge who 

decided 6177 Realty Associates.6  See In re Driscoll, 401 B.R. 512, 517-18 (Bankr. S.D. Fla. 2009) 

(discussing limited applicability of 6177 Realty Associates case in the context of subsequent 

 
6 In addition, 6177 Realty Associates concerned a complex web of subleases between related chapter 7 and chapter 

11 debtors and the rights of sublessees when a master lease is deemed rejected.  See id. at 1018.  In that case, the 
lessee under the master lease became the lessor under the first sublease, sublessee under a second sublease, and 
again sublessor under a third sublease.  See id.  No such complex relationships exist under the MOA Lease.  
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decisions from courts in the 11th Circuit, including the 11th Circuit decision, Thompkins v. Lil' 

Joe Records, Inc., 476 F.3d 1294 (11th Cir. 2007)).  

28. For instance, in In re Florida Lifestyle Apparel, 221 B.R. 897 (Bankr. M.D. Fla. 

1997), a subsequent case interpreting a non-residential lease where debtor was the tenant, the Court 

held that even where the debtor “clearly had abandoned the leased premises and surrendered the 

keys[,] . . . these actions do not result in the termination of the Lease. . . .”  Id. at 901.  Notably, 

the holding in 6177 Realty Associates hinged on the language in section 365(d)(4) that upon 

rejection, the Trustee shall immediately surrender the non-residential real property to the lessor.  

See 6177 Realty Associates, 142 B.R. at 1019.  The Court in 6177 Realty Associates held that “by 

requiring that upon rejection under § 365(d)(4), the Trustee shall immediately surrender such non-

residential real property to the lessor, it is clear Congress intended that rejecting a lease terminates 

the lease.”  Id. (internal citation and quotation marks omitted).  However, subsequent cases such 

as Florida Lifestyle Apparel have held that rejection does not equal termination even where the 

debtor surrendered the non-residential real property.  See Florida Lifestyle Apparel, 221 B.R. at 

901; see also In re CHS Elecs., Inc., 265 B.R. 339, 340 (Bankr. S.D. Fla. 2001).   

29. Moreover, in CHS Electronics, Judge Robert A. Mark—the same Judge who 

decided 6177 Realty Associates nine years earlier—stated that a lease that was deemed rejected 

pursuant to section 365(d)(4) was nevertheless not terminated.  265 B.R. at 340-41.  Ultimately, 

the Eleventh Circuit also held that “rejection does not embody the contract-vaporizing properties 

so commonly ascribed to it . . . . Rejection merely frees the estate from the obligation to perform; 

it does not make the contract disappear.  More specifically, rejection has absolutely no effect upon 

the contract’s continued existence; the contract is not cancelled, repudiated, rescinded, or in any 
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other fashion terminated.”  Lil’ Joe Records, 476 F.3d at 1306 (internal citation and quotation 

marks omitted) (emphasis added).7 

30. Furthermore, to the extent that 6177 Realty Associates could ever have been 

considered good law, Mission Product Holdings, Inc. v. Tempnology, LLC, 139 S. Ct. 1652 (2019) 

overruled it, as the Court in Tempnology explicitly “reject[ed] an argument for the rescission 

approach turning on the distinctive features of trademark licenses,” and held that “[r]ejection of a 

contract—any contract—in bankruptcy operates not as a rescission but as a breach.”  Id. at 1661 

(emphasis added). 

31. MOAC in fact cites to Tempnology for the argument that a rejection of a contract 

“cannot rescind rights that the contract previously granted,” id. at 1666, but then fails to 

acknowledge that portion of the case that holds that rejection does not equal termination.  Instead, 

MOAC incorrectly states, with respect to Tempnology, that “[w]hile it is true in some respects that 

rejection does not completely ‘terminate’ an agreement… that should not be confused with the 

question of whether the term of a rejected lease is deemed terminated as a result of rejection,” 

which “issue was addressed by the Court in 6177 Realty Associates.”  MOAC Br. 11 (emphasis in 

original).  But nowhere in 6177 Realty Associates is the alteration of the “term” of the lease 

discussed.  Thus, 6177 Realty Associates is not applicable, and is not good law.   

B. MOAC’s reliance on section 365(d)(4) is inapposite as it concerns cases 
where the debtor failed to assume or reject a lease 

32. Moreover, section 365(d)(4) is simply not relevant here.  Section 365(d)(4) states 

that “an unexpired lease of nonresidential real property under which the debtor is the lessee shall 

 
7 Even the case on which 6177 Realty Associates relied in discussing the Congressional intent with respect to 

section 365(d)(4) was overruled by the Ninth Circuit Court holding that the Bankruptcy Court did not properly 
interpret Congressional intent with respect to section 365(d)(4).  See In re Sw. Aircraft Servs., Inc., 831 F.2d 848, 
849 (9th Cir. 1987).   
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be deemed rejected, and the trustee shall immediately surrender that nonresidential real property 

to the lessor, . . . .”  Here, it is not the case that Cinemex did not assume or reject the MOA Lease 

within the prescribed period—it timely and explicitly moved to reject it.   

33. Furthermore, the term “surrender” means to cede possession of the premises to the 

lessor.  It does not mean that a debtor’s personal property rights are forfeited in the process.  

C. Bankruptcy law bars any claim by MOAC of ownership over property that 
was vested in the Reorganized Debtors free and clear of all liens, claims, 
charges, interests, or other encumbrances  

34. Debtors cannot be divested of their personal property based on a lease 

rejection.  Actions against the estate property such as the FFE were automatically 

stayed.  Consequently, claiming ownership of property that was vested in the Reorganized Debtors 

“free and clear of all Liens, Claims, charges, Interests, or other encumbrances,” ECF NO. 936 in 

Case No. 20-14695 (Confirmation Order) ¶ 123, would result in a “springing lien” or “secret lien” 

on the estate property.  A “springing lien” is “a provision that gives a creditor a priority right to 

payment on the occurrence of a condition such as the debtor's bankruptcy or insolvency.  Such 

provisions are barred by the Bankruptcy Code.”  In re Oneida Ltd., 383 B.R. 29, 40 n.9 (Bankr. 

S.D.N.Y. 2008), rev’d on other grounds sub nom. Pension Ben. Guar. Corp. v. Oneida Ltd., 562 

F.3d 154 (2d Cir. 2009) (citing 11 U.S.C. §§ 363(l), 541(c)(1)(B)); In re Railway Reorganization 

Estate, Inc., 133 B.R. 578, 582–83 (Bankr. D. Del. 1991).  For example, “an employer's obligation 

to pay a Termination Premium on a pension plan that is terminated during the course of the 

bankruptcy does not even arise until the bankruptcy itself is terminated.  No matter how broadly 

the term ‘claim’ is construed, it cannot extend to a right to payment that does not yet exist under 

federal law,” and therefore constitutes a disallowed “springing lien.”  Pension Ben. Guar. Corp. v. 

Oneida Ltd., 562 F.3d 154, 157 (2d Cir. 2009).  Under the Confirmation Order, even if MOAC 

had valid liens on or claims to the FFE, which it does not, because such liens or claims were not 
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preserved under the Plan, the FFE vested in the Reorganized Debtors free and clear of any such 

liens and claims.   

35. Furthermore, the provisions of a rejected lease cannot be enforced against the 

Debtors.  See In re Lavigne, 114 F.3d 379, 387 (2d Cir. 1997); In re The Drexel Burnham Lambert 

Group, 138 B.R. 687, 703 (Bankr. S.D.N.Y. 1992).  Consequently, even if the MOA Lease were 

terminated, its provisions cannot be used to assert new or springing ownership rights to property 

that vested in the Reorganized Debtors free and clear of any claims or liens.     

36. As such, pursuant to the Plan and Confirmation Order, upon the Effective Date, 

property of the estate, which included the seats and screens, vested in the Reorganized Debtors 

“free and clear of all Liens, Claims, charges, Interests, or other encumbrances other than those 

specifically granted pursuant to the Plan or this Confirmation Order. . . .”  ECF No. 936 

(Confirmation Order) ¶ 123; see also ECF No. 772 (Plan) Art. IV.N.  Therefore, upon the Effective 

Date, the seats and screens vested in the Reorganized Debtors free of any encumbrances, including 

in connection with the MOA Lease.  As this Court stated at the October 26, 2021 Scheduling 

Conference, MOAC could have “file[d] a motion to compel abandonment if they were concerned 

about abandonment.”  Oct. 26, 2021 Hr’g Tr. 11:8-9.  MOAC also had an opportunity to challenge 

the terms of the Plan.  However, it chose to do neither, and so, pursuant to the vesting provision of 

the Plan, the seats and screens vested in the Reorganized Debtors free and clear of any claims, 

liens, charges, interests, or any other encumbrances.  Accordingly, as pled in the Reorganized 

Debtors’ Memorandum of Law in Support of the Motion to Enforce (ECF No. 318), Cinemex is 

entitled to their return, or their value, in addition to all costs incurred in enforcing the Plan.   

Conclusion 

For the reasons set forth herein, the Reorganized Debtors respectfully request that the Court 

deny the MOAC Brief and hold that Cinemex did not abandon the FFE. 
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 Respectfully submitted this 29th day of November, 2021. 

 QUINN EMANUEL URQUHART &  
 SULLIVAN, LLP 
  
 Patricia B. Tomasco (admitted pro hac vice) 

Joanna D. Caytas (admitted pro hac vice) 
 711 Louisiana Street, Suite 500 
 Houston, Texas 77002 
 Telephone: 713-221-7000 
 Facsimile: 713-221-7100 
 Email: pattytomasco@quinnemanuel.com 

Email: joannacaytas@quinnemanuel.com  
  
 By:  /s/  Patricia B. Tomasco 
         Patricia B. Tomasco (admitted pro hac  
         vice) 
  

-and- 
 
 Juan P. Morillo (FBN 135933) 

Serafina Concannon (admitted pro hac vice) 
 1300 I Street, NW, Suite 900 
 Washington, D.C.  20005 
 Telephone: 202-538-8000 
 Facsimile: 202-538-8100 
 Email: juanmorillo@quinnemanuel.com 

Email: 
serafinaconcannon@quinnemanuel.com   

  
 -and- 
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BAST AMRON LLP 
  
 Jeffrey P. Bast (FBN 996343) 
 Brett M. Amron (FBN 148342) 

Jaime B. Leggett (FBN 1016485) 
 One Southeast Third Avenue, Suite 1400 
 Sun Trust International Center 
 Miami, Florida 33131 
 Telephone: 305-379-7904 
 Facsimile: 305-379-7905 
 Email: jbast@bastamron.com 
 Email: bamron@bastamron.com 

Email: jleggett@bastamron.com  
  
 COUNSEL FOR CINEMEX USA REAL 

ESTATE HOLDINGS, INC.,  CINEMEX 
HOLDINGS USA, INC., AND CB 
THEATER EXPERIENCE LLC 
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Barbara Howell

From: W Alejandro Muhech <alejandro.muhech@cmxcinemas.com>
Sent: Thursday, December 17, 2020 10:27 AM
To: Joe Calascibetta
Cc: Tom Stephenson
Subject: Mall of America Equipement removal

Hi Joe 
 
  Hope this email finds you and your family ok.  
As you know we are emerging from the process keeping less theatres and we need to coordinate with you the 
equipment removal because unfortunately we can not continue with this theatre, please let me know how to proceed in 
order to send our team to pick up our equipment. 
 
I appreciate your time and efforts. 
 
best 
Alex 
 
 
Alejandro Muhech I 
VP Design & Construction 
 
+1   619 882 41 86 
+52 1 55 44504878 
alejandro.muhech@cmxcinemas.com 
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