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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
www.flsb.uscourts.gov  

 
In re:         Case No.: 20-14695-BKC-LMI 
        (Jointly Administered) 
CINEMEX USA REAL ESTATE HOLDINGS,    
INC., CINEMEX HOLDINGS USA, INC. AND  Chapter 11 
CB THEATER EXPERIENCE LLC, 
 
    Debtor. 
       /   
 

ORACLE AMERICA, INC.’S LIMITED OBJECTION TO THE THIRD AMENDED 
JOINT PLAN OF REORGANIZATION OF CINEMEX USA REAL ESTATE 
HOLDINGS, INC., CINEMEX HOLDINGS USA, INC. AND CB THEATER 

EXPERIENCE LLC AND OPT-OUT OF THIRD PARTY RELEASE 
 

Oracle America, Inc., successor in interest to MICROS Systems, Inc. (“Oracle”), a 

creditor and contract counter-party in the above-captioned jointly administered Chapter 11 cases, 

submits this Limited Objection in connection with the Third Amended Joint Plan of 

Reorganization of Cinemex USA Real Estate Holdings, Inc., Cinemex Holdings USA, Inc. and 

CB Theater Experience LLC (“Plan”) [Dkt. No. 772] filed by Cinemex USA Real Estate 

Holdings, Inc. et al. (“Debtors”).   

I. INTRODUCTION 

By the Plan, the Debtors seek Bankruptcy Court authority to, among other things, assume 

various executory contracts. To the extent the Debtors seek to assume or assume and assign any 

contracts with Oracle, at this time, Oracle objects to the proposed assumption or assumption and 

assignment on multiple grounds.   

First, the Oracle agreements are, or pertain to, one or more licenses of intellectual 

property, which are not assignable absent Oracle’s consent pursuant to both the underlying 

license agreements and applicable law.  
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Second, because the Debtors have not yet identified any Oracle agreements for 

assumption or assumption and assignment, Oracle is unable to identify with certainty the 

agreements at issue, or confirm whether the Debtors’ proposed cure is accurate.   

Third, Oracle is currently unable to determine whether the Debtors and Purchaser are 

capable of performing under the terms of the contracts which the Debtors seek to assume or 

assume and assign.   

Finally, Oracle objects to the broad scope of the releases and its possible inclusion as a 

“Releasing Party.”  Oracle does not consent to the Releases (as defined below) and affirmatively 

opts out of the Releases. 

Accordingly, Oracle requests that the Court deny any request to assume or assume and 

assign any Oracle agreement without Oracle’s consent. 

II. FACTUAL BACKGROUND 

The Debtors filed the above-captioned cases on April 25, 2020 and April 26, 2020 (the 

“Petition Dates”). An order approving joint administration was entered shortly thereafter.  The 

Debtors continue to operate as debtors in possession. The Debtors and Oracle are parties to 

certain agreements (the “Oracle Agreements”) entered into prior to the Petition Dates. 

On October 28, 2020, the Debtors filed their Plan, which contemplates the sale of the 

“New Common Stock” in the Reorganized Debtors to Wine and Roses, S.A. de C.V. 

(“Purchaser”).  The Plan provides for the deemed assumption of executory contracts, “other than 

those Executory Contracts or Unexpired Leases that: (1) previously were assumed, assumed and 

assigned, or rejected by the Debtors; (2) are identified on the Rejected Executory Contract and 

Unexpired Lease List; or (3) are the subject of a motion to reject Executory Contracts or 

Unexpired Leases that is pending on the Confirmation Date.”  Plan, Art. V.A.  To date, no 
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Oracle agreements have been identified for assumption, assumption and assignment, or 

rejection.1 

The Plan also provides for the following “Releases by Holders of Claims and Equity 

Interests”: 

As of the Effective Date, except to enforce distributions under the Plan, each Releasing 
Party is deemed to have released and discharged each Released Party from any and all 
claims and Causes of Action, whether known or unknown, including any derivative 
claims, asserted on behalf of the Debtors, that such Entity would have been legally 
entitled to assert (whether individually or collectively), based on or relating to, or in any 
manner arising from, in whole or in part, the Debtors (including the day-to-day 
management of the Debtors, any decisions made or not made by the Debtors’ board 
members, and/or the ownership or operation of the Debtors), Reorganized Cinemex 
(including the formation thereof), the Debtors’ prepetition operations and activities, the 
New Organizational Documents, the DIP Orders (and any payments or transfers in 
connection therewith), the Sale Transaction, the settlements contemplated by the Plan, or 
any Restructuring Transaction, contract, instrument, release, or other agreement or 
document (including the reliance by any Released Party on the Plan or the Confirmation 
Order) created or entered into in connection with the Disclosure Statement, the Plan, the 
Chapter 11 Cases, the filing of the Chapter 11 Cases, the pursuit of Confirmation, the 
administration and implementation of the Plan, including the issuance or distribution of 
Securities pursuant to the Plan (if any), or the distribution of property under the Plan, or 
any other related agreement, or upon any other act or omission, transaction, agreement, 
event, or other occurrence taking place on or before the Effective Date related or relating 
to the foregoing. 
 

Plan Art. VIII.D.  

The Plan further provides that:  
 

“Released Parties” means, collectively, and in each case only in its capacity as such: (a) 
each of the Syndicated Bank Loan Lenders; (b) the Syndicated Bank Loan Agent; (c) the 
DIP Lenders; (d) the Committee; (e) the individual members of the Committee (both in 
their capacity as such and as individual creditors); (f) each of the Debtors’ current and 
former directors or officer; (g) the Purchaser; and (h) with respect to each of the 
foregoing (a) through (g), each of such Entity and its current and former Affiliates, and 
such Entities’ and their current and former Affiliates’ current and former members, 
directors, managers, officers, equity holders (regardless of whether such interests are held 
directly or indirectly), predecessors, successors, and assigns, subsidiaries, and each of 
their respective current and former members, equity holders, officers, directors, 
managers, principals, members, employees, agents, advisory board members, financial 

 
1 The Plan Supplement, which is to include an Assumed Executory Contract and Unexpired Lease List and a 
Rejected Executory Contract and Unexpired Lease List, is to be filed on November 18, 2020, the same date that 
objections to the Plan are due.  See Order (I) Approving Adequacy of Disclosure Statement; (II) Setting Hearing on 
Confirmation of Plan; (III) Approving Solicitation, Form of Ballot, Notices and Notice Procedures with Respect to 
Confirmation; (IV) Setting Hearing on Fee Applications; (V) Setting Various Deadlines and (VI) Describing Plan 
Proponent’s Obligations [Dkt. No. 777]. 
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advisors, partners, attorneys, accountants, investment bankers, consultants, 
representatives, and other professionals, each in their capacity as such; provided however, 
that neither Grupo Cinemex, Operadora De Cinemas, S.A. DE C.V., or any other Entity 
that is not a Debtor shall be released from their obligations in their capacity as (i) a “Loan 
Party” under the Syndicated Bank Loan Agreement or (ii) a contractual obligor to a 
Holder of a GUC Claim, whether as a guarantor or surety with respect to any guarantees 
or payment assurances arising under or relating to Executory Contracts and Unexpired 
Leases, whether or not rejected prior to the Confirmation Date; provided, further, that any 
Holder of a Claim or Interest that votes against or objects to the Plan or opts out of the 
Third Party Release, shall not be a Released Party..  
 

Plan I.A (118).  

The Plan further provides that:  

“Releasing Parties” means, collectively, and in each case only in its capacity as such: (a) each of 
the Debtors; (b) the Reorganized Debtors; (c) each of the Debtors’ current and former directors or 
officers; (d) all Holders of Claims or Interests, including each of the Syndicated Bank Loan 
Lenders and the Syndicated Bank Loan Agent, who (1) vote in favor of the Plan or (2) abstain 
from voting, are not entitled to vote, or vote to reject the Plan and do not opt out of the Third 
Party Release on a timely submitted Ballot or Opt Out Form; and (e) with respect to each of the 
foregoing (c) through (d), such Entity and its current and former Affiliates, and such Entities’ and 
their current and former Affiliates’ current and former members, directors, managers, officers, 
equity holders (regardless of whether such interests are held directly or indirectly), predecessors, 
successors, and assigns, subsidiaries, and each of their respective current and former members, 
equity holders, officers, directors, managers, principals, members, employees, agents, advisory 
board members, financial advisors, partners, attorneys, accountants, investment bankers, 
consultants, representatives, and other professionals, each in their capacity as such; provided, 
however, that (i) none of the Syndicated Bank Loan Lenders shall be “Releasing Parties” with 
respect to any claims or causes of action arising under or relating to the Syndicated Bank Loan 
Credit Agreement with respect to Grupo Cinemex, Operadora De Cinemas, S.A. DE C.V., or any 
other “Loan Parties” under the Syndicated Bank Loan Credit Agreement that are not Debtors, and 
(ii) no holder of a GUC Claim that is or was a party to any contract or lease with any of the 
Debtors (whether or not rejected prior to the Confirmation Date) shall be “Releasing Parties” with 
respect to any claims under or in connection with any direct contractual obligation, guarantees or 
payment assurances made, given, made or undertaken by Grupo Cinemex, Operadora De 
Cinemas, S.A. DE C.V., or any other Non-Debtor person or entity with respect to any such 
contract or lease or any obligations thereunder. 
 

Plan I.A (119).  

These provisions are collectively referred to herein as the “Releases.” 
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III. ARGUMENT 
 
A. The Debtors May Not Assume or Assume and Assign the Oracle Agreements 

Absent Oracle’s Consent Because the Agreements Pertain to One or More 
Licenses of Intellectual Property. 

Section 365(c) of the Bankruptcy Code provides, in relevant part: 

The trustee may not assume or assign any executory contract ... of 
the debtor ... if (1)(A) applicable law excuses a party, other than 
the debtor, to such contract or lease from accepting performance 
from or rendering performance to an entity other than the debtor ..., 
whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties; and (B) such party 
does not consent to such assumption or assignment. 

 
Federal law makes non-exclusive copyright licenses non-assignable absent consent of the 

licensor.  See In re Catapult Entertainment, Inc., 165 F.3d 747 (9th Cir. 1999), cert. dismissed, 

528 U.S. 924 (1999) (patent law renders non-exclusive patent licenses personal and non-

assignable under Bankruptcy Code § 365(c)(1)); In re Sunterra Corp., 361 F.3d 257, 271 (4th 

Cir. 2004) (holding that a debtor was statutorily barred by § 365(c)(1) from assuming a computer 

software license where contract counterparty did not consent to the assumption); see also In re 

Trump Entm't Resorts, Inc., 526 B.R. 116, 126 (Bankr. D. Del. 2015) (“Non-exclusive patent and 

copyright licenses create only personal and not property rights in the licensed intellectual 

property and so are not assignable.”); In re Rupari Holding Corp., 573 B.R. 111, 119 (Bankr. D. 

Del. 2017) (holding that the debtor could not assume and assign a trademark license without the 

consent of the non-debtor licensor). 

The Oracle Agreements are, or pertain to, non-exclusive licenses of copyrighted software.  

Therefore, pursuant to Bankruptcy Code section 365, the Debtors may not assume or assume and 

assign the Oracle Agreements without Oracle’s consent.  For the reasons discussed herein, 

Oracle does not consent to the Debtors’ proposed assumption or assumption and assignment at 

this time. 
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Accordingly, Oracle requests that the Court deny any proposed assumption or assumption 

and assignment of the Oracle Agreements without Oracle’s consent. 

B. The Debtors Have Not Provided for the Cure of Oracle Agreements 

Before assuming any executory contract, the Debtors must cure (or provide adequate 

assurance of a prompt cure of) any default under the subject contract. 11 U.S.C. § 365(b)(1).  To 

date, the Debtors have not identified any Oracle Agreements for assumption or assumption and 

assignment.  Oracle reserves its right to be heard regarding the cure amount after the contract or 

contracts the Debtors seek to assume or assume and assign are identified with enough specificity 

to allow Oracle to determine the correct cure amount. 

C. The Debtors Have Not Provided Adequate Assurance of Future Performance 

Before assuming or assuming and assigning any executory contract, the Debtors 

must provide adequate assurance of future performance. 11 U.S.C. § 365(b)(1), 365(f)(2). To 

date, Oracle has not received adequate assurance information.  Therefore, Oracle cannot assess 

the adequacy of the Purchaser at this time and reserves its right to be heard regarding this issue. 

D. Oracle Objects to the Releases 

Nonconsensual releases of non-debtor third parties should be used “cautiously and 

infrequently.” In re Seaside Engineering & Surveying, Inc., 780 F.3d 1070, 1079 (11th Cir. 

2015) (applying the seven nonexclusive Dow Corning factors to determine when such 

extraordinary relief is appropriate); see also In re Dow Corning Corp., 280 F.3d 648, 658 (6th 

Cir. 2002).  Oracle is a contract counterparty and as of the date of filing this Limited Objection, 

it is uncertain as to whether Oracle’s contracts will be assumed or rejected through the Plan.    

Because it did not file a general unsecured claim, Oracle did not receive a ballot and, therefore, 

has no mechanism to opt out of the Releases.  However, Oracle could potentially hold either a 

Case 20-14695-LMI    Doc 875    Filed 11/18/20    Page 6 of 7



 - 7 -  
BN 42649152v2 

rejection damages claim or an administrative claim, thereby becoming a holder of a “Claim” and 

arguably be bound by the Plan’s Releases, which purport to grant a release of events and 

transactions well beyond the Plan transactions and this bankruptcy case. Because the Plan 

contains no mechanism for Oracle to opt out of the Releases, Oracle instead submits this Limited 

Objection and affirmatively elects to opt-out of the Plan’s third-party release provision, including 

subsequent versions thereof.   

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on 

November 18, 2020 upon all interested parties registered to receive notice via this Court’s 

CM/ECF electronic notification system. 

Date:  November 18, 2020  Submitted by: 
     SEQUOR LAW 
     1111 Brickell Avenue, Suite 1250 
     Miami, FL 33131 
     lblanco@sequorlaw.com 
     Telephone: (305) 372-8282 
     Facsimile: (305) 372-8202 
 

 By:  /s/ Leyza F. Blanco    
 Leyza F. Blanco 
 Florida Bar No.: 104639 
 
Local Counsel for Oracle America, Inc. 
 

Shawn M. Christianson, Esq.  
Michael S. Myers, Esq.  
BUCHALTER, A Professional Corporation 
A Professional Corporation 
55 Second Street, 17th Floor 
San Francisco, California 94105 
Telephone:  (415) 227-0900  
mmyers@buchalter.com  

Deborah Miller, Esq.  
Alice C. Miller, Esq. 
ORACLE AMERICA, INC. 
500 Oracle Parkway 
Redwood City CA  94065 
Telephone:  (650) 506-5200 

Attorneys for Oracle America, Inc. 
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