
UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA (Miami) 

www.flsb.uscourts.gov 
 
In re:       ) Case No.  20-14695-LMI 
Cinemex USA Real Estate Holdings, Inc.,1  ) Chapter 11 
       ) 
 Debtor(s).     ) (Jointly Administered) 

COBB LAKESIDE’S LIMITED OBJECTION TO CONFIRMATION OF DEBTORS’ 
THIRD AMENDED CHAPTER 11 PLAN  

Creditor Cobb Lakeside, LLC (“Lakeside”) hereby objects to the confirmation of Debtors’ 

Third Amended Chapter 11 Plan (the “Plan” – ECF# 772). Lakeside does not generally object to 

the terms of the Debtors’ proposed Plan. However, Lakeside does seek to ensure that its rights as 

(1) an administrative expense claimant, and (2) as a party to an unexpired lease which could be 

assumed and assigned, are protected. In support, Lakeside states the following: 

Background 

1. Lakeside is a landlord as to a prepetition commercial lease (the “Theater Lease”) 

assumed by Debtor CB Theater Experience, LLC (“CB Theater”) in December 2017. The Theater 

Lease relates to real property (the “Property”) located in Lakeland, Florida where CB Theater 

operates a movie theater. The Theater Lease is unexpired, and the Property is subject to a ground 

lease (the “Ground Lease”) with Casto-Oakbridge Venture, Ltd. 

2. Among other items, the Theater Lease requires CB Theater to timely pay rent, to 

satisfy real estate taxes, to pay common area maintenance charges (“CAM”), and, under certain 

circumstances, to pay percentage rent. (ECF# 321-1). In addition, the Theater Lease requires CB 

                                                           
1 The Debtors in these jointly administered cases and the last four digits of each Debtor’s federal tax identification 
number are: Cinemex USA Real Estate Holdings, Inc. (2194), Cinemex Holdings USA, Inc. (5502), and CB Theater 
Experience LLC (0563). The address of the Debtors is 175 South West 7th Street, Suite 1108, Miami, Florida 33030. 
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Theater to maintain liability insurance, to pay building insurance costs, and to indemnify Lakeside 

under certain circumstances. (Id.). 

3. On September 25, 2020, Lakeside filed an application seeking allowance of an 

administrative expense claim pursuant to 11 U.S.C. §§ 365(d)(3) and 503(b). (ECF# 586). 

Lakeside’s application (1) sought allowance of a claim equaling at least $852,554.37 related to 

postpetition rent, (2) reserved all rights as to prorated post-petition real property taxes and as to 

potential damage to the Property, and (3) reserved the right to supplement or amend the application 

to assert additional administrative expenses subsequently arising under the lease. (Id.).  

4. On October 13, 2020, this Court entered its Order Granting in Part and Denying in 

Part Cobb Lakeside’s Motion to Compel Compliance with 11 U.S.C. § 365(d)(3) (ECF #707). The 

October 13, 2020 Order specifically indicated that  

Lakeside does not have an administrative claim for unpaid rent for the period of 
March 20, 2020 through June 4, 2020. Lakeside does have an administrative claim 
for unpaid rent from June 5, 2020. Going forward, the Debtors shall pay rent when 
as due under the Lakeside Lease, unless the parties agree otherwise. 

(Id.). 

5. Considering this Court’s October 13, 2020 Order, Lakeside’s claim for postpetition 

administrative rent should be reduced to 797,913.17. However, that amount only takes into account 

rent charges through October, 2020. Other charges which are accruing, but not yet due, like 

postpetition taxes, or which may come due, like amounts for indemnification, may be 

administrative charges which would add to Lakeside’s administrative claim.  

6. The Debtors also recently identified the Theater Lease as a designated contract 

which could be assumed and assigned as part of the asset sale contemplated by the Plan. (ECF# 

825). However, a formal indication that the Theater Lease will be assumed has not yet been filed. 

Lakeside and counsel for the Debtors recently communicated as to the appropriate cure amount 
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regarding the Theater Lease and arrived at the $1,078,000.00 figure detailed in ECF# 825. 

However, that figure included November rent, a portion2 of which was recently paid by the 

Debtors. 

Limited Objections 

A. The Plan does not adequately provide for the payment of administrative claims as 
required by 11 U.S.C. § 1129(a)(9)(A). 

7.  “Section 1129(a)(9)(A) requires that the holder of an administrative claim be paid 

‘cash equal to the allowed amount of such claim’ on the effective date of the plan, unless the 

claimant agrees to different treatment.” In re A&B Associates, LP, No. 17-40185-EJC, 2019 WL 

1470892, at *56 (Bankr. S.D. Ga., Mar. 29, 2019). A plan cannot be confirmed unless it 

specifically complies with § 1129(a)(9)(A). See In re Digital Impact, Inc., 223 B.R. 1, 8 (Bankr. 

N.D. Ok. 1998). “[T]he Code’s confirmation scheme elevates allowed administrative expense 

claims to a dominant priority such that unless the holders agree to a different treatment, a plan 

cannot be confirmed without full payment of those claims even if there are no estate assets to pay 

them.” A&B Associates, LP, 2019 WL1470892, at *56 (quoting In re Molycorp, Inc., 562 B.R. 67, 

77-78 (Bankr. D. Del. 2017)). 

8. Lakeside filed a timely request for an administrative priority claim. (ECF# 586). 

The Plan indicates the following as to “General Administrative Claims”: 

Except as specified in this Article II, unless the Holder of an Allowed General 
Administrative Claim and the Debtors or the Reorganized Debtors, as applicable, 
agree to less favorable treatment, each Holder of an Allowed General 
Administrative Claim will receive, in full satisfaction of its General 
Administrative Claim, Cash equal to the amount of such Allowed General 
Administrative Claim either: (a) on the Effective Date; (b) if the General 
Administrative Claim is not Allowed as of the Effective Date, sixty (60) days after 
the date on which an order allowing such General Administrative Claim becomes 
a Final Order, or as soon thereafter as reasonably practicable; or (c) if the Allowed 

                                                           
2 It is Lakeside’s understanding that the Ground Lease portion of the monthly rent due for November has not been 
paid yet. 
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General Administrative Claim is based on a liability incurred by the Debtors in 
the ordinary course of their business after the Petition Date, pursuant to the terms 
and conditions of the particular transaction or agreement giving rise to such 
Allowed General Administrative Claim, without any further action by the 
Holders of such Allowed General Administrative Claim, and without any further 
notice to or action, order, or approval of the Bankruptcy Court. 

(ECF# 772, at p. 16).  

9. Though the Plan tracks Section 1129(a)(9)(A)’s mandate that administrative 

claimants receive cash equal to the amount of their allowed claim by at least the effective date of 

the Plan, the Plan fails to adequately explain how General Administrative Claims will be paid and 

from what source(s). “[A] debtor has the burden of proof as to each element of § 1129(a) of the 

Bankruptcy Code.” See In re Immenhausen Corp., 172 B.R. 343, 347 (Bankr. M.D. Fla. 1994). 

The Debtors cannot meet their burden as to § 1129(a)(9)(A) unless they adequately demonstrate 

that allowed administrative claims will be paid by the Effective Date of the Plan. See A&B 

Associates, LP, 2019 WL1470892, at *57 (“The Court agrees with FCRE and finds that the Debtor 

has not adequately explained how the administrative claims will be paid.”). 

10. The Plan, in contrast, includes very specific assurances as to allowed “Professional 

Fee Claims” which enjoy a funded “Professional Fee Escrow Account” equal to an estimated 

“Professional Fee Reserve Amount.” (ECF# 772, at p. 17). Per the Plan, the estimated 

“Professional Fee Reserve Amount,” which will be “maintained in trust solely for the 

Professionals,” (Id. at p. 17, at ¶ 2(b)), is to be funded by either “the Debtors on the Effective Date” 

(Id., at p. 11, ¶ 110), or “[o]n the Effective Date, [by] the Debtors or Reorganized Debtors” (Id. at 

p. 17, at ¶ 2(b)). Accordingly, it is unclear if the Debtors, the Reorganized Debtors, or someone 

else will deposit sufficient monies to fund the Professional Fee Escrow Account. 

11. The Debtors’ proposed treatment of administrative claims due to professionals as 

compared to other administrative claimants is troubling because “[c]laims incurred during the 
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course of the administration of an estate are to be treated equally.” See In re Fla. W. Gateway, Inc., 

180 B.R. 299, 302 (Bankr. S.D. Fla. 1995). “If the estate has insufficient funds to pay all claims 

within a class in full, all class claimants must share pro-rata among available assets.” (Id.). 

12. According to the Debtors’ own filings, as of November 13, 2020, the Debtors’ 

estates only held $4,375,089.39. (ECF# 822, at p. 1, ¶ 14). Not considering any “General 

Administrative” claims, the professional fees and costs sought in these cases through November 

24, 2020 exceed $10,000,000.00. (Notice of Final Applications for Compensation and 

Reimbursement of Expenses and of Hearing on Same, served via Email on November, 16, 2020). 

Therefore, if allowed professional fees are to be paid from Debtor assets, a very real chance of 

administrative insolvency exists in these cases and administrative claimants will not be paid in full 

as of the Effective Date of the Plan in compliance with § 1129(a)(9)(A). 

13. In accordance, Lakeside objects to the Plan because it does not adequately ensure 

that administrative claimants will be paid the full amount of their allowed claims. 

B. If the Lakeside Theater Lease is assumed and assigned, it must be assumed and 
assigned pursuant to all of its terms. 

14. “It is black letter law that an executory contract must be either assumed in its 

entirety, cum onere, or completely rejected.” In re Beverage Canners Intern. Corp., 255 B.R. 89, 

95 (Bankr. S.D. Fla. 2000). “[A] debtor may not assume the favorable aspects of an unexpired 

lease and reject the unfavorable aspects of the same lease.” In re Washington Capital Aviation & 

Leasing, 156 B.R. 167, 172 (Bankr. E.D. Va. 1993). 

15. The Debtors have not made a formal indication that the Theater Lease will be 

assumed. However, if the lease is assumed, it must be assumed per its terms and in its entirety. 

Unlike other landlords in this case, Lakeside did not reach a deal to modify the terms of the Theater 

Lease. Therefore, its benefits, burdens, and obligations remain the same as they did on the Petition 
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Date. Without limitation, those obligations include the payment of rent related to the theater, 

payment of amounts required by the Ground Lease, indemnity rights, CAM true-up obligations, 

real property taxes, and insurance responsibilities.  

C. Lakeside’s allowed administrative claim and/or cure amount must be satisfied in full. 

16. Rent and other amounts due under the Theater Lease will continue to accrue as time 

passes. For example, postpetition taxes for 2020 will soon become due and payable as to the 

Lakeside Property. The prorated postpetition portion of those taxes is an administrative expense. 

If the Theater Lease is assumed, and depending on when the lease is assumed, the full amount of 

the 2020 real property taxes must be paid as part of the cure cost. Similarly, a CAM true-up could 

potentially result in Debtor liability under the lease which would need to be paid. In addition, rent 

which comes due under the terms of the Theater Lease prior to confirmation must be paid pursuant 

to 11 U.S.C. § 365(d)(3). 

17. In sum, in the event that the Theater Lease is not assumed, Lakeside reserves the 

right to seek payment of all postpetition amounts which have come due under the terms of the 

Theater Lease, or will come due under the Theater Lease, as administrative expense claims. 

Similarly, if the Lease is assumed, any amounts owed under the Theater Lease through the date of 

assumption must be paid in order to comply with Section 365(b) of the Bankruptcy Code. See 

Washington Capital Aviation & Leasing, 156 B.R. at 172 (“Section 365 contains a number of 

restrictions on the power of a debtor in possession to assume an unexpired lease. Section 365(b) 

provides that if defaults have occurred in the lease, the debtor in possession must cure the defaults 

or provide adequate assurance of prompt cure … .”).  
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D. Reservation of rights. 

18. Lakeside reserves the right to amend and/or supplement this Limited Objection on 

any basis, including those asserted by other landlords, up and through the confirmation hearing as 

to Debtors’ proposed Plan.  

THEREFORE, Cobb Lakeside, LLC objects to the Debtors’ proposed Plan and asks that 

any Order confirming the Plan state that (1) all administrative expense claimants, including 

professionals, will be paid in full, as of the Effective Date of the Plan, (2) that if the Theater Lease 

is assumed, that it is assumed in its entirety, and pursuant to all of its terms, and (3) that 

confirmation of the Plan as to Lakeside is dependent on the Debtors’ satisfaction of Lakeside’s 

full administrative claim through confirmation or that Lakeside’s full cure amount through 

assumption be paid as part of assumption of the Theater Lease. 

 
Dated: November 18, 2020 

 
 
/s/ Jason A. Weber     
Jason A. Weber 
Tiffany & Bosco, P.A. 
1000 Corporate Drive, Suite 150 
Ft. Lauderdale, Florida 33334 
Tel:   (954) 828-1118 
Email: jaw@tblaw.com  

 
-and- 

 
/s/ Thomas B. Humphries    
Stephen B. Porterfield (admitted pro hac 
vice; Doc. 235) 
Thomas B. Humphries (admitted pro hac 
vice; Doc. 230) 
 
Counsel for Cobb Lakeside, LLC 
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OF COUNSEL: 
SIROTE & PERMUTT, P.C. 
2311 Highland Avenue South 
P.O. Box 55727 
Birmingham, AL 35255-5727 
Tel.: (205) 930-5278 
Fax: (205) 212-3862 
sporterfield@sirote.com 
thumphries@sirote.com  

 
 
 

CERTIFICATE OF SERVICE 
  

I hereby certify that on November 18, 2020, I electronically filed the foregoing with the 
Clerk of Court via the CM/ECF filing system which will provide notice to all parties who have 
requested, or which are otherwise entitled to, electronic notices in this proceeding, specifically 
including the United States Trustee. 
  
 

/s/ Jason A. Weber   
Jason A. Weber, Esq. 
TIFFANY & BOSCO, P.A. 
1000 Corporate Drive, Suite 150 
Fort Lauderdale, Florida 33334 
T: (954) 828-1118 
F: (954) 828-1101 
jweber@sirote.com 
Florida Bar No. 0051681 
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