
 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION  

 

 

In re: 

 

CINEMEX USA REAL ESTATE 

HOLDINGS, et al.,1 

  
   Debtors. 

 

Chapter 11 

 

Case No.  20-14695 (LMI) 

 

Jointly Administered 

 
 

 

LIMITED OBJECTION OF BROOKFIELD PROPERTIES  

RETAIL, INC., NATIONAL RETAIL PROPERTIES, LP;  

USEF HCG FENTON, LLC; AND SHOPCORE PROPERTIES, LTD.  

TO DEBTORS’ AMENDED CHAPTER 11 PLAN OF REORGANIZATION  
 

Brookfield Properties Retail, Inc.; USEF HCG FENTON LLC; National Retail Properties, 

LP; and Shopcore Properties Ltd. (collectively, the “Landlords”) submit this objection (the 

“Objection”) to the Amended Joint Prearranged Chapter 11 Plan of Reorganization (the “Plan”) 

filed by the above-captioned debtors (the “Debtors”).  In support of this Objection, the Landlords 

respectfully state as follows: 

PRELIMINARY STATEMENT  

1. The Landlords fully support a reorganization that will provide for a healthier, go-

forward company emerging from bankruptcy, but object to (i) proposed cure amounts and (ii) the 

terms of the Plan to the extent that it: (a) cuts off the obligations to cure all defaults under the 

Leases (as defined below), including Adjustment Amounts (as defined below) that are not yet due 

under the Leases, (b) extends the time to assume or reject unexpired leases past the plan 

confirmation date, and (c) extinguishes creditors’ rights of setoff. 

                                                 

1 The Debtors in these chapter 11 cases are Cinemex USA Real Estate Holdings, Inc.; Cinemex Holdings 

USA, Inc.; and CB Theater Experience, LLC. 
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2. The Landlords will continue to work with the Debtors prior to the confirmation 

hearing to attempt to address the defects in the Plan that are identified in this Objection. 

BACKGROUND 

3. The Landlords are the owners, affiliates, or managing agents for the owners of 

properties and are parties to non-residential real estate written leases (each, a “Lease,” and, 

collectively, the “Leases”) for the locations across the United States (collectively, the “Leased 

Premises”).  Most or all of the Leased Premises are located in shopping centers as that term is used 

in section 365(b)(3) of the Bankruptcy Code.  See In re Joshua Slocum, Ltd., 922 F.2d. 1081 (3d 

Cir. 1990). 

4. On April 25, 26, 2020 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) 

with this Court.   

5. The Debtors have filed several Notice of Assumption or Assignment and Cure Cost 

Relating to Executory Contracts and Unexpired Leases of the Debtors.   

6. On October 28, 2020, the Debtors filed their Plan. The confirmation hearing is 

currently set for November 24, 2020 (the “Confirmation Date”).  

OBJECTION 

A. Unless Otherwise Agreed to in Writing by the Landlords, the Debtors Must Decide 

Whether to Assume or Reject the Leases by the Confirmation Date  

7. The Debtors should be required to assume or reject each of the Leases before the 

Confirmation Date, as required by the Bankruptcy Code. 

8. Section 365(d)(4)(A) of the Bankruptcy Code provides that a lease shall be deemed 

rejected unless the Debtors assume or reject that lease by the earlier of: 

(i) the date that is 120 days after the date of the order for relief; 

or 
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(ii) the date of the entry of an order confirming a plan. 

11 U.S.C. § 365(d)(4)(A). 

9. Article V.A. of the Plan provides, in pertinent part: 

Notwithstanding anything to the contrary in the Plan, the Debtors or 

the Reorganized Debtors, as applicable, reserve the right to alter, 

amend, modify, or supplement the Rejected Executory Contract and 

Unexpired Lease List and the Assumed Executory Contract and 

Unexpired Lease List at any time through and including the 

Effective Date. 

Plan at Article V.A.2 

10. This provision of the Plan purports to permit the Debtors to reject a lease after entry 

of an order confirming the Plan, which is in direct contravention of section 365(d)(4)(A) of the 

Bankruptcy Code.  

11. If the Landlords do not consent in writing to extend the Debtors’ deadline to assume 

or reject leases provided by section 365(d)(4)(A) of the Bankruptcy Code, then, per the terms of 

the Plan, each Lease should be deemed assumed as of the Effective Date unless such Lease has 

already been rejected by the Debtors.   

B. The Debtor’s Proposed Cure Amounts Are Incorrect3 

12. The Landlords dispute the Debtors’ proposed cure amounts. The correct cure 

amounts for the Landlords are set forth on Exhibit A as attached hereto, in the column titled 

“Landlords Cure Amount,” which includes an estimate of attorneys’ fees incurred to date.  The 

Landlords reserves the right to amend the cure amounts to include additional fees and expenses 

                                                 

2  Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan. 

3  The Landlords have executed term sheets with the Debtors that become effective on the effective date of the 

Plan. The Landlords file this objection to preserve its rights.  
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which continue to accrue and any other obligations that arise and/or become known to the 

Landlords’ prior to assumption of the Leases. 

13. Prior to assumption of the Leases, the Debtor is required by section 365(b)(1) of 

the Bankruptcy Code to cure all outstanding defaults under the Leases and compensate the 

Landlords for any actual pecuniary loss, including the payment of related attorneys’ fees.  See 11 

U.S.C. §365(b)(1)(B).  Attorneys’ fees due under the Leases are compensable.  See LJC Corp. v. 

Boyle, 768 F.2d 1489, 1494-96 (D.C. Cir. 1985); In re Bullock, 17 B.R. 438, 439 (B.A.P. 9th Cir. 

1982); In re Crown Books Corp., 269 B.R. 12, 14-15 (Bankr. D. Del. 2001); In re BAB Enterprises, 

Inc., 100 B.R. 982, 984 (Bankr. W.D. Tenn. 1989); In re Westview 74th St. Drug Corp., 59 B.R. 

747, 757 (Bankr. S.D.N.Y. 1986); In re Ribs of Greenwich Vill., Inc., 57 B.R. 319, 322 (Bankr. 

S.D.N.Y. 1986).  As part of the Landlords’ pecuniary losses, it is entitled to attorneys’ fees in 

connection with the Debtor’s obligation to cure all monetary defaults under the Leases. 

C. The Reorganized Debtors Should be Responsible for All Post-Effective Date 

Obligations Under the Assumed Leases, Whether Those Obligations Accrued Before 

or After the Effective Date          

14. Section 365(b)(3)(C) of the Bankruptcy Code provides that the assumption of a 

shopping center lease “is subject to all the provisions thereof” 11 U.S.C. §365(b)(3)(C).  

Bankruptcy courts have described the assumption of an unexpired lease as “an all-or-nothing 

proposition – either the whole contract [or lease] is assumed or the entire contract [or lease] is 

rejected.”  See, e.g., In re CellNet Data Systems, Inc., 327 F.3d 242, 249 (3d Cir. 2003). 

15. As adequate assurance of future performance under the Leases, the Reorganized 

Debtors must be responsible to satisfy any amounts due under the Leases, such as year-end 

adjustments of rent-related charges, including, without limitation, adjustments for calendar years 

2019 and 2020 (the “Adjustment Amounts”), which have not yet been billed or have not yet 

become due under the terms of the Leases. 
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16. The Reorganized Debtors must also be required to comply with all contractual 

obligations to indemnify and hold the Landlords harmless with regard to events which occurred 

before assumption but which were not known to the Landlords as of the date of the assumption.  

This includes, but is not limited to, (i) claims for personal injury that occurred at the Leased 

Premises, and (ii) damage and destruction to the Leased Premises or property by the Debtors or its 

agents.  To cure possible pre-assumption, non-monetary defaults and provide adequate assurance 

of future performance with respect to the indemnification obligations under the Leases, the Debtors 

must be required to assume all responsibility for any and all such claims, notwithstanding anything 

to the contrary contained in the Plan or any court order. 

17. The Landlords respectfully request that the Plan be modified to clarify that the 

Reorganized Debtors are responsible for satisfying all obligations that come due under the Leases 

after they are assumed, whether such obligations accrued before or after the Effective Date. 

D. The Debtors Must Remain Responsible for Accrued But Unbilled Amounts and 

Indemnity Obligations 

18. Article V. C. of the Plan appears to provide for an improper release of claims held 

by Brookfield in connection with their assumed leases.  The Plan provides, in relevant part: 

Assumption of any Executory Contract or Unexpired Lease shall result in 

the full release and satisfaction of any Claims or defaults, whether 

monetary or nonmonetary, including defaults of provisions restricting the 

change in control or ownership interest composition or other bankruptcy-

related defaults, arising under any Assumed Executory Contract or 

Unexpired Lease at any time prior to the effective date of assumption. 

 
See Plan at Art. V. C. 

 

19. Consequently, the Plan is unclear as to whether confirmation will be without 

prejudice to the rights of landlords with assumed leases to be able to pursue any and all claims 

they may have against the Debtors with respect to the assumed leases after confirmation. 
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20. Therefore, the Plan should be modified to obligate the Debtors, upon assumption 

of a Lease, to satisfy any accrued but unbilled amounts under the Lease including, but not limited 

to, common area maintenance charges, taxes, and year-end adjustments, and to remain liable for 

any indemnity obligations under the Leases, regardless of whether a claim arose before or after the 

Effective Date. 

E. Undisputed Cure Amounts Should Be Paid on the Effective Date and Disputed Cure 

Amounts Should be Reserved Until a Resolution is Reached 

21. As proposed, the Plan does not provide for payment of the undisputed portion of 

the cure amounts on the Effective Date and does not adequately address the disputed portion of 

the cure amounts.   

22. Article V. C. of the Plan provides, in pertinent part: 

In the event of a dispute regarding (1) the amount of any payments 

to cure such default, (2) the ability of the Reorganized Debtors or 

any assignee to provide “adequate assurance of future performance” 

(within the meaning of section 365 of the Bankruptcy Code, or (3) 

any other matter pertaining to assumption, the cure payments 

required by section 365(b)(1) of the Bankruptcy Code shall be made 

following the entry of a Final Order resolving the dispute and 

approving the assumption.   

Plan at V.C. 

23. The Plan should provide that the undisputed portion of every cure amount, 

including any amount due for stub rent under a lease, should be paid to the applicable landlord on 

the Effective Date, and the disputed portion of every cure amount should be reserved, in cash, at 

the highest amount asserted, pending an out-of-court resolution or judicial proceedings.   

24. If an out-of-court resolution cannot be reached, then there should be a procedure in 

place for the applicable landlord to seek judicial intervention.  Therefore, the Plan should provide 

that, upon written notice by the applicable landlord to the Debtors, a hearing on the disputed cure 

amount shall take place at the next scheduled omnibus hearing date, as long as there are seven (7) 
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calendar days or more from the date of the notice to the hearing date.  If there are less than seven 

(7) calendar days until the next scheduled omnibus hearing date, the hearing on the disputed cure 

amount shall take place at the following scheduled omnibus hearing date.  Once the disputed 

portion of the cure amount is resolved, the amount due, if any, should be paid to the applicable 

landlord within seven (7) calendar days. 

F. Confirmation of the Plan Should Neither Impair Nor Diminish Landlords’ Setoff 

Rights Pursuant To The Bargained-For Protections In Their Leases  

25. The Debtors seek to enjoin the Landlords from asserting their setoff rights provided 

pursuant to the bargained-for protections in the Leases.  Article VIII. F. of the Plan provides that 

creditors are enjoined from exercising a right of setoff after the Effective Date.   

26. The Debtors’ attempt to extinguish the right of setoff is impermissible and 

particularly inappropriate as it pertains to the Landlords.  Section VIII. F. of the Plan provides that 

“Entities that . . . hold . . . Claims or Interests . . . are permanently enjoined . . .  from . . . asserting 

any right of setoff . . . against . . . the Released Parties.” Plan at VIII. F. right of setoff … against 

… the Released Parties.” Plan at VIII. F.  

27. Confirmation of the Plan cannot and should not abrogate a creditor’s setoff right.  

According to section 553(a) of the Bankruptcy Code, “[e]xcept as otherwise provided in this 

section and in sections 362 and 363 of this title, this title does not affect any right of a creditor to 

offset” mutual pre-petition debts.  11 U.S.C. § 553(a).  Section 553 takes precedence over the 

discharge provided by section 1141 and confirmation of a chapter 11 plan does not abrogate a 

party’s setoff rights.  In re De Laurentiis Entertainment Group, Inc., 963 F.2d 1269, 1274-1277 

(9th Cir. 1992); see also In re Luongo, 259 F.3d 323, 333 (5th Cir. 2001); In re Davidovich, 901 

F.2d 1533, 1539 (10th Cir. 1990). Notwithstanding the language of section 553, certain courts have 

held that a right of setoff can be waived by failure to object to a plan of reorganization that 
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specifically seeks to prohibit the exercise of setoff.  See, e.g., In re Continental Airlines, Inc., 134 

F.3d 536, 542 (3d Cir. 1998).   

28. Accordingly, the Landlords hereby object to the Plan provisions that seek to 

prohibit the Landlords’ rights of setoff and, respectfully request that, for the reasons set forth 

above, Article VIII. of the Plan should be modified, by including the following language: 

Notwithstanding anything to the contrary, nothing shall modify the 

rights, if any, of any holder of Claims or any current or former party 

to an Executory Contract or Unexpired Lease, to assert any right of 

setoff or recoupment that such party may have under applicable 

bankruptcy or non-bankruptcy law, including, but not limited to, (i) 

the ability, if any, of such parties to setoff or recoup a security 

deposit held pursuant to the terms of their unexpired lease(s) with 

the Debtors, or any successors to the Debtors, under the Plan; (ii) 

assertion of rights of setoff or recoupment, if any, in connection with 

Claims reconciliation; or (iii) assertion of setoff or recoupment as a 

defense, if any, to any claim or action by the Debtors or any 

successors of the Debtors.  

29. The Debtors have not and cannot justify their desire to abrogate their creditors’ 

rights of setoff, and particularly, the Landlords’ right of setoff pursuant to the bargained-for 

protections in the Leases, by the inclusion of the language in Article VIII. F. of the Plan.  The 

Landlords respectfully request that Article VIII. F. be modified as set forth herein to preserve those 

rights. 

RESERVATION OF RIGHTS AND JOINDER 

30. The Landlords reserve the right to amend and/or supplement this Limited Objection 

by asserting any and all other claims, whether based on cure or otherwise, or objections to 

assumption or Plan confirmation as may be appropriate at or before the confirmation hearing. 

31. To the extent not inconsistent with this Limited Objection, the Landlords join in the 

objections of other landlords and contract counterparties to the Plan. 
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CONCLUSION 

 WHEREFORE, the Landlords respectfully request that the Court enter an order (i) 

denying confirmation of the Plan unless modified as set forth herein; and (ii) granting such other 

and further relief as the Court deems just and proper. 

Dated: November 18, 2020  

     GENOVESE, JOBLOVE & BATTISTA, P.A. 

Local Counsel for Landlord 

100 SE 2nd Street, Suite 4400 

Miami, FL 33131 

Tel:  (305) 349-2300 

 

By:  /s/ Glenn D. Moses 

               Glenn D. Moses, Esq. 

               Florida Bar No. 174556 

               Email: gmoses@gjb-law.com 

     -and- 

/s/ Robert LeHane      

KELLEY DRYE & WARREN LLP 

Robert LeHane (admitted pro hac vice) 

Sean T. Wilson  (admitted pro hac vice) 

101 Park Avenue 

New York, NY 10178 

Telephone:  (212) 808-7800 

Facsimile:  (212) 808-7897 

Email:  rlehane@kelleydrye.com  

             swilson@kelleydrye.com  
              

COUNSEL TO THE LANDLORD 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a copy of the foregoing was served via CM/ECF Notification 

upon all interested parties registered to receive electronic notification on this matter (which is 

incorporated herein by reference) on this on this 18th day of November, 2020. 

 

By:  /s/ Glenn D. Moses 

           Glenn D. Moses 
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EXHIBIT “A” 
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National Retail Properties, Inc.

Mall Name Location Landlord Debtor's Cure Landlord Cure 

Fallschase Village Tallahassee, FL National Retail Properties LP $50,000.00 $145,963.54

Brookfield Properties Retail Inc.

Mall Name Location Landlord Debtor's Cure Landlord Cure 

Coastland Center Mall Naples, FL GS Portfolio Holdings (2017), LLC
$0.00 $10,176.40

Tysons Galleria McLean, VA Tysons Galleria Anchor Acquisition, LLC $0.00 $10,176.40

Shopcore Properties, Inc.

Mall Name Location Landlord Debtor's Cure Landlord Cure 

Downtown Palm Beach Gardens

11701 Lake Victoria Gardens Ave, 

Palm Beach Gardens, FL Excel Gardens LLC $1,477,122.92
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