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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

IN RE: 
 
CINEMEX HOLDINGS USA, INC.  
 
 Debtor. 

CHAPTER 11 
 
CASE NO. 20-14696-LMI 
 
 
 
 

KHAN PARTIES’ NOTICE OF FILING 
(A) PROPOSED FILINGS OF FACT AND CONCLUSIONS OF LAW,  

AND (B) RESPONSE TO DEBTORS’ PROPOSED FINDINGS OF  
FACT AND CONCLUSIONS OF LAW 

 
 PLEASE TAKE NOTICE that Omar Khan (“Mr. Kahn”), S.C.G.C INC. (“SCGC”), 

SCGM INC. (“SCGM”), SCG-B INC. (“SCGB”), SCG-VP INC. (“SCGVP”), District Theaters 

Inc. (“District”), SCG-WR LLC (“SCGWR”), SCG-CS INC. (“SCGCS”), SCGK INC. (“SCGK”), 

SCG-SW INC. (“SCGSW”), SCG-WL INC. (“SCGWL”) and SCG-N INC. (“SCGN” and 

collectively with Mr. Khan, SCGC, SCGM, SCGB, SCGVP, District, SCGWR, SCGCS, SCGK, 

SCGSW, SCGWL and SCGN, the “Khan Parties”), hereby file their (a) Findings of Fact and 

Conclusions of Law, originally submitted to the Court on August 16, 2021, a redacted copy of 

which is attached hereto as Exhibit “A”, and (b) Response to Debtors’ Findings of Fact and 

Conclusions of Law, originally submitted to the Court on August 31, 2021, a redacted copy of 

which is attached hereto as Exhibit “B”.  These redacted versions are hereby filed in accordance 

with the Court’s Order Denying Khan Parties’ Ex-Parte Motion For Leave to File, Under Seal,  
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Unredacted Versions of the Proposed Findings of Fact and Conclusions of Law and Response to 

the Debtors’ Proposed Findings of Fact and Conclusions of Law [ECF No. 310]. 

DATED:  November 17, 2021 

       SEESE, P.A. 
       101 N.E 3rd Avenue 
       Suite 1270 
       Fort Lauderdale, FL 33301 
       Telephone: (954) 745-5897 
 
       By:  /s/ Michael D. Seese   
        Michael D. Seese 
        Florida Bar No. 997323 
        mseese@seeselaw.com 
 
       Attorneys for the Khan Parties 
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EXHIBIT “A” 

 

Proposed Findings of Fact and Conclusions of Law 
(submitted to the Court on August 16, 2021) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

IN RE: 
 
CINEMEX HOLDINGS USA, INC.,  
 
 Debtor. 
   

CHAPTER 11 
 
CASE NO. 20-14696-LMI 
 
(Previously Jointly Administered Under Case 
No 20-14695-LMI) 
 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND ORDER OVERRULING OBJECTIONS TO CLAIMS 

 
 THIS CAUSE came before the Court upon the scheduled evidentiary hearings conducted 

by the Court on May 20, 2021, June 18, 2021, and July 9, 2021 (collectively, the “Trial”) on the 

(a) Amended Objection to Amended Claim Nos. 28 and 85 of Omar Khan, Amended Claim Nos. 

29 and 87 of S.C.G.C. Inc., Amended Claim Nos. 30 and 89 of S.C.G.M. Inc., Amended Claim Nos. 

31 and 91 of SCG-B Inc., Claim Nos. 39 and 94 of SCG-VP Inc., Claim Nos. 50 and 109 of District 

Theaters Inc., Claim Nos. 49 and 110 of SCG-WR LLC, Claim Nos. 51 and 108 of SCG-CS Inc., 
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Claim Nos. 45 and 102 of SCGK Inc., Claim Nos. 46 and 103 of SCG-SW Inc., Claim Nos. 47 and 

104 of SCG-WL Inc., and Claim Nos. 48 and 105 of SCG-N Inc. (ECF No. 756) (the “Amended 

Objection”) filed by Cinemex Holdings USA, Inc. and Cinemex USA Real Estate Holdings, Inc. 

(collectively, the “Debtors”), and (b) the Response to Amended Objection to Claims (Doc. No. 

816) (the “Response”) filed by Omar Khan (“Mr. Kahn”), S.C.G.C INC. (“SCGC”), SCGM INC. 

(“SCGM”), SCG-B INC. (“SCGB”), SCG-VP INC. (“SCGVP”), DISTRICT THEATERS INC. 

(“District”), SCG-WR LLC (“SCGWR”), SCG-CS INC. (“SCGCS”), SCGK INC. (“SCGK”), 

SCG-SW INC. (“SCGSW”), SCG-WL INC. (“SCGWL”) and SCG-N INC. (“SCGN”, and 

collectively with SCGC, SCGM, SCGB, SCGVP, District, SCGWR, SCGCS, SCGK, SCGSW, 

SCGWL and SCGN, the “Companies”, and collectively, with Mr. Khan, the “Khan Parties”). The 

Court, having reviewed the file, the pleadings, considered the exhibits admitted into evidence and 

the testimony adduced during the Trial, based on the entire record of the Trial, and being otherwise 

fully advised in the premises, does hereby find, conclude, and orders as follows1 (the “Order”): 

FINDINGS OF FACT 

A. Background 

 1. Mr. Khan is the sole owner of the Companies (Tr., P.72, L11-14)2, each of which 

owns and operates as a “Star Cinema Grill” (individually, a “Business” and, collectively, the 

 
1 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of 
law pursuant to Rule 7052 of the Federal Rules of Bankruptcy Procedures (“Fed.R.Bankr.P.”).  To the 
extent any of the following findings of fact are determined to be conclusions of law, they are adopted, and 
shall be construed and deemed, as conclusions of law. To the extent any of the following conclusions of 
law are determined to be findings of fact, they are adopted, and shall be construed and deemed, as findings 
of fact.   
 
2 “Tr.” denotes a reference to the transcript of Trial. “KP Exh.” denotes a reference to an exhibit introduced 
by the Khan Parties, while “D Exh.” denotes a reference to an exhibit introduced by the Debtors, and 
admitted into evidence by the Court.  
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“Businesses”). Each Business is a dine-in theater and offers food and beverage to go. (Tr., P.70, 

L1; Tr., P.712, LL1-3). There are ten3 (10) theater locations in Texas, including one under 

construction, and one theater in Naperville, Illinois. (Tr., P.72, L5-8). Mr. Khan resides in 

Houston, Texas. (Tr., P146, L17-19). 

B. Sales Process 

 2. On December 3, 2019, Mr. Khan engaged PJ Solomon, an investment banking firm, 

for purposes of assisting the Khan Parties with a process relating to the sale of Mr. Khan’s 

ownership interests in the Companies (the “Process”). (KP Exh. 62). Mr. Richard Brail, the co-

head of the Global Technology, Media, & Telecommunications Group at PJ Solomon and an 

experienced advisor in the theater exhibition sector, together with his colleague, Mr. Adam Jaffe, 

advised the Khan Parties in connection with the Process. (Tr., P.76, L7-9, P291, L 8-10, P294, 

L5-10, P296, L24-25, P297, L1-8). 

 3. In preparing the Process, Messrs. Brail and Jaffe prepared and populated an 

electronic data room (the “Data Room”) with a large volume of information including, among 

other things, (a) a confidential information memorandum (“CIM”); (b) detailed financial 

information on each of the theaters; (c) material contracts with vendors; (d) lease agreements with 

landlords; (e) documents pertaining to food concessions; (f) employees; (g) employee benefits and 

compensation; (h) sound, projector and other equipment, including maintenance and warranty 

agreements; (i) extensive information about the theater properties, including, without limitation, 

HVAC systems, screens, seat counts, and diagrams (Tr., P.297, L23-25; Tr., P.298, L1-25; and 

Tr., P.299, L1-5); and (j) extensive information pertaining to the plans relating to the theater under 

construction in Woodlands, Texas. (Tr., P.299, L6-9).   

 
3 The location in Woodlands, Texas was under construction as of the date of the Agreements.  
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 4. The CIM was extensive and included, among other things, the following 

information: (a) an executive summary; (b) overview of operations; (c) map of theater locations; 

(d) theater opening timeline4; (e) summaries of revenue and theater level cash flow; (f) select 

interior concept photographs; (g) theater by theater summaries by run rate theater level cash flow; 

(h) theater by theater summary, including location, size, opening dates, numbers of screens, 

attendance, and revenues; (i) lease summaries; (i) consolidated income statements (2016-2018); 

(j) corporate overhead; (k) corporate/management organization chart; (l) operations overview; (m) 

select menu (food and drinks) items; (n) LED screen and seating descriptions; (o) private screening 

room descriptions; (p) vendor summaries; and (q) detailed financial information and theater 

statistics for each theater (2016-2018), as well as photos, and description of local competitors for 

each theater. (KP Exh. 107). 

C. Initial Process Letter 

 5. On December 19, 2019, PJ Solomon circulated an initial process letter to potential 

bidders for the Companies, including the Debtors (the “Initial Process Letter”). (KP Exh. 13). The 

Initial Process Letter provided, in part, that initial offers must be received by January 14, 2020. 

(KP Exh. 13). During this time, Mr. Brail testified that extensive conversations occurred with 

potential bidders, including the Debtors regarding Mr. Khan’s requirement that the transaction 

close by March 31, 2020. (Tr., P.304, L11-16).    

D. Debtors’ LOI 

 6. On January 14, 2020, the Debtors provided a letter of interest to PJ Solomon, in 

which the Debtors presented an initial, non-binding offer to purchase Mr. Khan’s ownership 

interests in the Companies for  (the “LOI”). (KP Exh. 14). The Debtors represented 

 
4 All but 2 of the theaters opened starting in May 2015. (KP Exh. 107). 
 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 5 of 50



5 
 

the following in the LOI: (a) the offer was not contingent on financing; (b) “CMX expects to 

conduct and substantially complete its material due diligence within 45 days after the documents 

subject to this review and previously requested from the Company and their respective affiliates 

are made available in the online data room established by the Company[,]; and (c) “[w]e are 

confident that Star Cinema Grill is a perfect fit for CMX’s growth strategy and CMX is a perfect 

fit for Star Cinema Grill stakeholders. Star Cinema Grill matches perfectly CMX’s current 

business model and expansion plans into Texas in the United States.” (KP Exh. 14). The term 

“due diligence” was neither defined nor limited in scope under either the Initial Process Letter or 

the LOI. (KP Exh. 14).  

 7. On January 15, 2020, the Khan Parties, through PJ Solomon, invited the Debtors to 

the Data Room and requested that the Debtors provide a list of persons to be afforded access to the 

Data Room. (KP Exh. 15). Thereafter, on January 21, 2020, the Debtors provided PJ Solomon, 

via email, a list of persons to be granted access to the Data Room. (KP Exh.16).  

 8. In addition to having full access to the Data Room, the Debtors, Khan, the 

Companies, and their respective advisors5, participated on conference calls to cover various topics 

relating to the Companies (Tr., P.306, L1-8). Throughout the Process, the Debtors and their 

advisors submitted requests for additional information to be added to the Data Room as well as 

specific responses to questions about financials or contracts. (Tr., P.305, L22-25).   

E. Tours/Visits 

 9. Following the LOI, PJ Solomon and the Debtors coordinated and scheduled a 

management presentation and tours of the Texas theaters, which took place, in-person, on February 

 
5 The Debtors advisors were Simpson Thatcher & Bartlett, LLP (“Simpson Thatcher”) and 
PricewaterhouseCoopers, S.C. (“PwC”). Mr. Khan and the Companies were advised by PJ Solomon and 
Honigman LLP (“Honigman”).  
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5 and 6, 2020. (Tr., P306, L1-8, P358, L2-7, P408, L16-23). The following individuals attended 

on behalf of the Debtors: (a) Rogelio Velez, chief executive officer of the Debtors; (b) Javier 

Ezquerro, chief operating officer of the Debtors; (c) Luis Castelazo, chief financial officer of the 

Debtors; (d) Ximena Carreno, general counsel for the Debtors; (e) Alejandro Muhech, head of 

construction for the Debtors; and (f) Jose Marti, chief development officer for the Debtors6. (KP 

Exh. 18; KP Exh. 58, P18, LL3-12, P29, LL2-21).  

 10. Those attending on behalf of Mr. Khan and the Companies included the following: 

(a) Mr. Khan, chief executive officer; (b) Mr. Brail and Mr. Jaffe from PJ Solomon; (c) John 

Walsh, Vice President of Operations; (d) Jason Ostrow, Vice President of Development; and (d) 

Ron Mock, chief financial offer. (Tr., P.308, LL16-25). The Companies’ corporate chef also 

participated and spoke extensively about the kitchen and culinary operations. (Tr., P.308, L12-

15).   

 11. Although the Debtors were not permitted to identify themselves as potential 

purchasers of the Companies, they were permitted to identify themselves as potential investors, 

which, according to Mr. Brail, is common during a sales process. (Tr., P404, L8-18). Additionally, 

general managers from various theaters spoke with the Debtors’ representatives and even 

participated in the tours (Tr., P407, L22-25, P408, L1-6), while some servers providing food and 

beverage service answered questions as well. (Tr., P345, L11-25). 

 12. Regarding the scope of the tours, Mr. Brail and Mr. Khan each testified to the 

following: (a) each of the theaters in Texas was visited; (b) during these visits, one or more 

representatives of the Debtors and the Companies toured the bathrooms, the projection rooms, the 

auditoriums, and the kitchens; (c) the theaters were fully operational during the visits and movies 

 
6 At Trial, Mr. Marti testified that he was only able to participate in visits to 4 of the theaters. 
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were playing in the auditoriums; and (d) there was food and beverages served at each of the 

locations. Mr. Marti testified and confirmed that the tours covered (a) parking lots, (b) lobbies, (c) 

box offices, (d) concession areas, (e) auditoriums, (f) restrooms, (g) kitchens, and (h) projection 

rooms. (Tr., P.492, L4-11). Mr. Marti could not recall whether movies were playing in all 

auditoriums during the tours.7 (Tr., P577, L16-24). 

 13. According to Mr. Brail: (a) the Debtors opted to forego any HVAC and roof 

inspections based on the fact that the theaters were all fairly recent buildings; (b) representatives 

of the Debtors applauded the condition of the theaters; (c) the theaters were all incredibly clean, 

modern, and in good condition; and (d) while it was originally contemplated that information 

technology (“IT”) representatives of the Debtors would participate in the tours, PJ Solomon had 

participated on calls with IT representatives of the Debtors prior to the tours and answered all 

questions, which Mr. Brail believed had accounted for the absence of any IT representatives from 

the tours. (Tr., P.310, L2-25, P311, L1-22, P346, L6-25).  Mr. Marti confirmed that the Debtors’ 

IT representatives had participated on a number of calls with PJ Solomon prior to the tours on 

February 5 and 6, 2020. (Tr., P.582, L5-13). 

F. Final Process Letter 

 14. On February 18, 2020, PJ Solomon circulated a second process letter to all potential 

bidders, including the Debtors (the “Final Process Letter”). (KP Exh. 21). The Final Process Letter 

provided certain guidelines and requirements for submitting a formal bid to purchase Mr. Khan’s 

interests in the Companies, including the following: (a) the deadline to present final offers was 

March 3, 2020; (b) due diligence should be completed prior to submitting a final offer; and (c) it 

was Mr. Khan’s expectation that the closing would occur no later than March 31, 2020. (KP Exh. 

 
7 See n.6, supra.  
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21). Again, Mr. Brail testified that extensive discussions had occurred between the parties 

regarding the closing date and the emphasis placed upon closing prior to March 31, 2020, due to 

the liquidity needs of Mr. Khan in another business deal in which he was involved. (Tr., P326, 

L2-14).  Mr. Brail further testified that “we were very transparent with all the bidders that Omar 

Khan had a real estate deal that he needed to fund at the end of March.” (Tr., P326, L2-7). “So 

March 31st was absolutely integral to these conversations around this transaction, valuation, 

timing, speed, certainty and value were all integral.” (Tr., P326, L12-14.) 

 15. As additional support of closing no later than March 31, 2020, the Court notes the 

following: (a) Mr. Brail testified that conversations occurred with the Debtors’ counsel – Simpson 

Thatcher – regarding a possible closing on March 26, 2020. This testimony was corroborated by 

the e-mail, dated February 19, 2020, from Simpson Thatcher to Honigman, in which Simpson 

Thatcher advised that the Debtors were amenable to closing by March 26, 2020. (KP Exh. 101); 

(b) in an e-mail from the Debtors’ vice-president of human resources, dated March 12, 2020, on 

which Mr. Marti was copied, the Debtors’ vice-president of human resources expressed excitement 

over having reached a successful agreement for the acquisition of Star Cinema Gill and stated, in 

part, that, “[t]he closing date for nine existing theaters and one under construction (Woodlands) 

will be 3.31.20, meaning we take possession on 4.1.20” (KP. Exh. 66); and (c) in an e-mail dated 

March 18, 2020, counsel for Mr. Khan and the Companies sent an e-mail to counsel for the Debtors 

and copied others, including Mr. Marti, and stated, in part, “I understand our clients have discussed 

and all parties are on the same page and pushing to close on March 31st.”8 (KP Exh 33). As of 

March 12, 2020, the Debtors were expecting to close no later than March 31, 2020.   

 
8 In this same e-mail, the Court notes that counsel for Mr. Khan and the Companies advised the Debtors 
that the Escrow Agent, defined under the Agreements as Wells Fargo, would need the Buyers [Debtors] 
“KYC” information at least 5 business days prior to Closing (3/25).” It was requested that the Debtors 
prioritize the requests.  
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 16. While the Final Process Letter provided that due diligence should be completed 

prior to submitting an offer, the Final Process Letter also provided that “inspections” were 

expected to occur after signing of an agreement. (KP Exh. 21). “Inspections” was not a defined 

term in the Final Process Letter; however, Mr. Brail testified that “inspections” were contemplated 

and intended as being third-party inspections (e.g., HVAC and roofing), while Mr. Marti testified 

that “inspections” were not limited to HVAC and roofing. (KP Exh. 21). Regardless of how 

“inspections” is defined, it has never been suggested by the Debtors, and there is no evidence to 

the contrary, that either Mr. Khan, the Companies or anyone acting on their behalf, denied or 

prevented, in any way, the Debtors from having access to the theaters for purposes of conducting 

any inspections, regardless of how “inspections” may be defined.  Indeed, Mr. Marti testified that 

Star Cinema Grill never denied the Debtors from having access to the theaters or employees. (Tr. 

623, L8-15, Tr., P624, L19-23, Tr., P625, L1-2, Tr., P.625, L3-9).   

 17. According to Mr. Marti, an inspection prior to closing was fundamental.9 (Tr., 

P.505, L11-14). When describing the scope of an inspection, Mr. Marti testified that an 

“inspection” entails the following: (a) seeing the operations, which includes the parking lot, the 

lobby, the box office, the auditorium, bathrooms, projection and sound, and food service; (b) 

seeing the kitchen; (c) reviewing the quality of the construction and maintenance; (d) looking over 

IT and technology; and (e) seeing how people are trained. (Tr., P.494-505.) 

 18. Mr. Marti testified and acknowledged that on February 5 and 6, 2020, the Debtors’ 

representatives (a) visited the parking lots, the lobbies, the box offices, the auditoriums, bathrooms, 

and projection rooms; (b) toured the kitchens; (c) toured the auditoriums, (d) were served food and 

beverages during the management presentation; (e) the Debtors’ head of construction went onto 

 
 
9 As will be discussed infra, conducting an inspection was not a closing condition under the Agreements.  
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the roof of at least one of the theaters; and (f) acknowledged opting out of HVAC and roof 

inspections, with the reason provided being that any issues would be charged through the 

$8,100,000.00 escrow established under the Agreements (Tr., P.579-580), which Mr. Marti 

emphasized was to “try to save time and close as soon as possible.” (Tr., P.580, L14-18.) 

 19. Finally, in respect of the length of the tours, Mr. Marti testified that 45 minutes per 

location would not be sufficient to conduct an inspection. (Tr., P.503, L19-21). However, Mr. 

Brail, who has experience in over 20 theater transactions (Tr., P.296, L7-10), including 5 

involving the Debtors (Tr., P.296, 297), testified during cross-examination that a one-hour visit 

was more than sufficient time to evaluate a theater’s operations. (Tr., P.372, L16-19). The tours 

or visits lasted approximately one hour at each theater. (Tr., P359, L8-10). 

 20. Following the Debtors’ visits on February 5 and 6, 2020, Mr. Marti acknowledged 

that neither the Debtors nor their representatives conducted any additional visits to the Companies’ 

theaters, for any purpose, between February 7, 2020 and March 10, 2020.10 (Tr., P.601, L10-19). 

Mr. Marti testified that, following March 10, 2020, a trip to Houston, Texas was scheduled for 

March 17, 2020, for purposes of conduction inspections11 (Tr., P521, L13-16); however, Mr. 

 
10 Actually, in response to a question as to whether the Debtors or their representatives conducted any 
further “visits” to the Companies’ theaters between February 7, 2020 and March 10, 2020, Mr. Marti 
responded by stating, “[t]o the best of my knowledge, no ‘inspection’ was carried out of the theaters at any 
time before the signing of the stock purchase agreement.” 
 
11 According to Mr. Marti, inspections were to take place during the week of March 16 or 17, 2020. By e-
mail dated March 13, 2020, the Debtors’ chief operating officer notified Mr. Khan and others that the 
Debtors’ operations team and personnel from human resources would be traveling to Houston, Texas on 
Tuesday, March 17, 2020. (KP Exh. 31). In this e-mail, the Debtors’ chief operating officer states, in part, 
“we would like to meet at one location somewhat close to the airport around 1pm. We will bring a 
Presentation about CMX and embrace the opportunity to meet some of the Star Cinema Team-Members.” 
(KP Exh. 31). The Court notes there is no mention about any inspections taking place. Additionally, in an 
e-mail dated March 12, 2020, from the Debtors’ chief operating officer to the vice-president of human 
resources, the chief operating officer states, in part, that, “the idea is that you . . . accompany Javier and the 
OPS team on Tuesday [March 17] to talk to all the Theater employees of Star Cinema Grill, welcome them 
to CMX and give them an overview of our benefits, probably with a Q&A session.” (D Exhibit 125). Again, 
the Court notes the absence of any mention of an inspection.  
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Marti testified that the Debtors “postponed”12 the trip because (a) Mr. Khan and the Companies 

closed the theaters on March 17, 2020, and (b) the Debtors wanted to protect the safety and health 

of their employees in light of COVID-19.13  (Tr., P524, L 1-19). 

 21. In discussing the effects of the Companies’ theaters closing on March 17, 2020, Mr. 

Marti emphasized that the Debtors “needed to inspect a functioning theater.” (Tr., P524, L16-19).  

However, the Court notes the following: (a) on March 15, 2020, Mr. Khan advised the Debtors of 

the Companies’ intention to modify showtimes in light of reduced attendance, to which Mr. Marti 

responded, “feel free, according to the EPA, to make any operational changes you decide are 

beneficial for SCG.” (D Exh. 137); and (b) on March 16, 2020, the Companies advised the Debtors 

of their intention to close the Naperville, IL theater and wanted to confirm that the Debtors’ 

supported the decision, to which Mr. Marti responded, [p]please feel free to take any decisions 

according to the EPA.” (D Exh. 224). While Mr. Marti testified that he did not believe the 

Companies needed his authority to make operational changes, Mr. Marti acknowledged that, “I 

didn’t tell them not to make modifications because that was . . .  not a right I had.” (Tr., P617, 

L19-25, P618, L1-9). Regardless of whether the Debtors had any authority over proposed 

operational changes, the fact remains that, as of March 15 and 16, 2020, the Debtors voiced no 

 
 
12 During Trial, the Debtors referenced D Exh. 36 for the proposition that the trip scheduled for March 17, 
2020 was not cancelled but merely postponed.  The Court notes that, in referencing a possible visit from 
the Debtors’ chief technology officer, “field support [may be needed] next week as they [Debtors] start 
installing some of their [Debtors’] software and infrastructure.” (emphasis added). The e-mail referenced 
seemingly suggests something more than an inspection. 
 

13 The Court notes that, on March 17, 2020, at 9:16 p.m., which was the same day the alleged inspections 
were to have occurred, the Debtors vice-president of human resources sent what appears to be a company-
wide e-mail in which she announced that the Debtors were “restricting all nonessential travel, both 
internationally and domestically.” She went onto say that, “[i]f you have a reason to travel which you feel 
is critical, you must receive approval of the VP or C-Suite in your reporting hierarchy.” Thus, while travel 
may have been restricted, it appears that travel may be permitted under certain circumstances. (D Exh. 42). 
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objections to the proposed operational changes, including closing theaters. Therefore, while the 

Court questions how the Debtors can legitimately use the closing of theaters as a basis not to close 

the transaction, as of March 15 and 16, 2020, the Debtors had not expressed any concern over the 

inability to perform inspections in the event the theaters were closed.  

 22. Aside from the tours which took place on February 5 and 6, 2020, the Court finds 

that the theaters would not need to be fully operational for purposes of inspecting parking lots, 

lobbies, bathrooms, concession stands, kitchens, and projector rooms; nor would theaters need to 

be open to the public for purposes of inspecting the quality of projection and sound equipment, 

seeing and hearing a movie playing, or even verifying whether theater tickets may be issued.  

 23. Mr. Brail testified that, “[n]ever in the history of the cinema industry is there an 

easier time to transition ownership than when you don’t have to worry about merchant codes, and 

AmEx payments, and all the flurry of business activity that takes place during a transition, when 

the business is actually dormant.” (Tr., P330, L12-17). While Mr. Brail may have been testifying 

in respect of transitioning ownership, the Court finds the same is true with respect to inspections. 

Although the tours held on February 5 and 6, 2020 occurred at a time when the theaters were fully 

operational, and the Debtors’ representatives were able to see and hear films playing, food and 

beverages being served, and concessions and box offices operating, everything else suggested by 

Mr. Marti could, undoubtedly, have occurred while the theaters were closed to the public.14  

 
14 As discussed infra, the Debtors have maintained that a physical closing in Houston, Texas was required 
for purposes of conducting inspections prior to closing; however, Mr. Marti testified that one hour per 
theater would have been insufficient for purposes of conducting inspections. Under the Agreements, the 
closing was to take place at 10:00 a.m., Central Time; the Debtors would have had to commence inspections 
no earlier than 1:00 a.m., to complete inspections prior to closing, since nine (9) theaters are situated in and 
around Houston, Texas. If true, the theaters likely would not have been “operational.” The Court also notes 
that Section 3.1 of the Illinois Agreement provides, in part, that a physical closing shall take place in 
Houston, Texas (emphasis added). While this may have been a typo, if, as Mr. Marti suggests, a physical 
closing was necessary for inspections, then, presumably, the Debtors would have made certain that the 
Illinois Agreement would have provided for a physical closing in Naperville, Illinois.  
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G. Debtors’ Bid 

  24. In accordance with the Final Process Letter, on March 3, 2020, the Debtors 

submitted a written bid (the “Bid”) to acquire Mr. Khan’s ownership interests in the Companies 

for an all-cash purchase price in the amount of  (the “Bid Letter”), which was 

 less than the amount offered in the LOI. (D Exh. 38). The Bid was not contingent 

on third-party financing and was structured as an acquisition of Mr. Khan’s stock and membership 

interests in the Companies. (D Exh. 38). The Bid also contained the following acknowledgement: 

“CMX hereby acknowledges that it has had an opportunity to conduct due diligence regarding the 

Company prior to making this Offer and has completed the bulk of its due diligence efforts, with 

only a few areas pending, which are mainly confirmatory.” (D Exh. 38).  

 25.  Although Mr. Khan did not accept the Bid, Mr. Brail testified that discussions with 

the Debtors ensued, and that PwC continued with due diligence, as PWC was attempting to 

complete its financial analysis, gain a better understanding of working capital, and considered the 

impact COVID might have on net working capital. (Tr., P.319, L13-25). Mr. Brail testified that 

one of PWC’s concerns was that if COVID impacted the business, the effects it would have on 

cash flow. (Tr., P.320, L23-25, P.321, L1-13).   

 26. Mr. Brail’s testimony was corroborated by an e-mail dated March 4, 2020, from 

PwC to PJ Solomon, in which PWC provided the detail for the net working capital analysis and 

represented that the analysis reflected, in part, the “estimated impact of the coronavirus in the 

months to come . . ..” (D Exh. 102) (emphasis added).  Mr. Brail also testified that, during this 

time, he had expressed to Mr. Marti that the impact of the coronavirus could be quite severe, 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 14 of 50



14 
 

including the potential that theater closings could last for a few months or longer. (Tr., P.394, L3-

15) (emphasis added)15.   

 27. In light of the LOI in the amount of  and other conversations that 

took place between the parties, Mr. Brail reacted very negatively to the Bid in the amount of 

. (Tr., P317, L18-25). Mr. Brail and Mr. Khan had informed the Debtors that Mr. 

Khan was looking for a price of . (Tr., P92, L2-11, P304, L18-

25). 

 28. Eventually, PWC completed their due diligence, and the Debtors, Mr. Khan and the 

Companies agreed to a purchase price (enterprise value) of . (Tr., P92, 6-11). 

Although Mr. Marti testified that the Debtors had increased their price from  to 

, the fact remains that the purchase price of  was  

less than the LOI and  to  less than the price sought by Mr. Khan. 

(Tr., P.322, L20-25).  

H. Exclusivity Agreement 

 29. In order to facilitate further negotiations and finalize the transactional documents, 

on March 6, 2020, Mr. Khan and the Debtors executed an exclusivity agreement (the “Exclusivity 

Agreement”) requested and prepared by the Debtors in which they agreed to continue negotiating 

on an exclusive basis (the “Exclusive Period”). (KP Exh. 23, Tr., P92, L17-21). Mr. Brail testified 

that Mr. Khan and the Companies agreed to exclusivity based on the expectation that the Debtors 

would close by March 31, 2020. (Tr., P.322, L20-25, P323, L1-2). In accordance with the 

Exclusivity Agreement, Mr. Khan and the Companies agreed to cease all discussions with other 

 
15 In fact, the Companies’ theaters closed on March 17, 2020 but reopened by mid-June 2020. (Tr., P218, 
L22-24, P225, L16-19).  Thus, the theaters were closed for approximately three (3) months. 
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potential purchasers and to refrain from entering into any other letter of intent or agreement with 

another potential purchaser during the Exclusive Period. (KP Exh. 23). 

 30. During the Exclusive Period, the Debtors and Mr. Khan negotiated and finalized 

the agreements governing the Debtors’ acquisition of Mr. Khan’s equity and membership interests 

in the Companies. (Tr., P93, L12-14).  

THE AGREEMENTS 

 31. On March 10, 2020 (the “Effective Date”), the Khan Parties and the Debtors entered 

into the following agreements (collectively, the “Agreements”)16,17
. 

  (a) Equity Purchase Agreement executed on March 10, 2020 by (i) Mr. Khan, 

 SCGC, SCGM, SCGB, SCGVP, District, SCGWR, SCGCS, SCGK, and SCGWL, 

 and (ii) the Debtors (the “Texas Agreement”). (KP Exhibit 24); and  

  (b) Equity Purchase Agreement executed on March 10, 2020 by (i) Mr. Khan 

 and SCGN, and (ii) the Debtors (the “Illinois Agreement” and, together with the Texas 

Agreement, the “Agreements”). (KP Exhibit 25). 

 32. The Agreements provide, among other things, the following18: 

Section: Term/Condition: 

 
1.119 

 

 
16 The Texas Agreement governs the acquisition of Mr. Khan’s equity interests in the Companies, other 
than SCG-N. The Illinois Agreement governs the acquisition of Mr. Khan’s equity interests in SCG-N.  
Both Agreements contain similar terms, other than the purchase price, and the Illinois Agreement provided 
for a closing no earlier than April 10, 2020.  
 
17  In accordance with the Agreements, Cinemex RE is the Buyer, and Cinemex Holdings “absolutely, 
unconditionally and irrevocably guaranteed, as primary obligor,” the “due and prompt payment and 
performance of the Buyer’s obligations under the Agreements.”  
 
18 These sections are material to the Court’s consideration of the issues.  
 
19 Defined herein as the “MAE Clause” 
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 “Material Adverse Effect” means “any change, development, event, occurrence, 
fact, circumstance or condition, that, individually or taken as a whole, has or is 
reasonably likely to have (a) a material adverse effect upon the financial condition, 
business or results of operations of the Company Group [Khan Companies], 
including by substantially reducing the value of the Company Group or (b) a 
material adverse effect on the Equityholder [Mr. Khan] or any member of the 
Company Group to consummate the transactions contemplated hereby;” 
  

 
1.120 
 
 
 
 

 
The MAE Clause contains the following excepts/carveouts: 
 
“none of the following (or the results thereof) shall be taken into account, either 
alone or in combination, in determining whether a Material Adverse Effect has 
occurred or would reasonably be expected to occur: (i) conditions generally 
affecting the United States economy, the regulatory environment or credit, 
securities, currency, financial, banking or capital markets . . . in the United States 
or elsewhere in the world, (ii) . . . any epidemics, pandemics, outbreaks,  . . . or 
any other national or international calamity or crisis . . ..” (emphasis added).  
 

 
2.1(A) 
 

 
At the Closing21, the Debtors shall acquire Mr. Khan’s equity interests in the Khan 
Companies, and Mr. Khan shall transfer his equity interests in the Khan Companies 
to the Debtors. 
 

 
2.1(B) 
 

 
At Closing, the Debtors shall pay the Purchase Price to Mr. Khan. 
 

 
3.1 
 

 
The Closing of the transfer of Mr. Khans equity interests to the Debtors was to take 
place at 10:00 a.m., Central Time, on a date specified by the Khan Parties and the 
Debtors, which shall be no later than the second business day following 
satisfaction or waiver of the conditions set forth in Article 8 of the Agreements (not 
including conditions which are to be satisfied by actions taken at the Closing), in 
Houston, Texas, unless another time, date, or place was agreed to in writing by the 
Khan Parties and the Debtors (emphasis added). 
 

 
3.2 
 

 
At the Closing, Mr. Khan and the Debtors will consummate the following 
transactions: (i) Mr. Khan shall deliver (or cause to be delivered) to the Debtors the 
various certificates, instruments, and documents referred to in Section 8.1, and (ii) 
the Debtors will deliver the payments described in Section 2.2(B), and deliver the 
various certificates, instruments, and documents referred to in Section 8.2. 
 

 
7.1(A) 
 

 
From the Effective Date until Closing or termination, except (i) as otherwise 
expressly provided in the Agreements, or (ii) as described on Schedule 7.1(A) of 

 
20 Defined herein as the “MAE Carveouts” 
 
21 Unless otherwise defined in this Order, defined terms shall have the meanings ascribed in the Agreements. 
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the Agreements, the Khan Companies shall use “commercially reasonable efforts” 
to (a) conduct and maintain the business operations in the ordinary course, (b) 
maintain in effect all Permits and policies of insurance, (c) keep available the 
services of directors, officers, and employees, (d) preserve certain relationships with 
third parties, and (e) refrain from taking any action that could reasonably be 
expected to cause a default under any Material Contract or any Lease (emphasis 
added). 
 

 
 
 
7.1(B) 
 

 
From the Effective Date until Closing or termination, except as (i) consented to in 
writing by the Debtors, (ii) required by Legal Requirement22, (iii) expressly 
permitted by the Agreements, or (iv) listed on Schedule 7.1(A), the Companies shall 
not take certain delineated actions (emphasis added). 
 

 
7.2 
 

 
From the Effective until Closing, the Khan Companies (A) shall afford the Debtors 
and their representatives’ reasonable access to and the right to inspect all of the 
properties, assets, premises, books and records, contracts, agreements and other 
documents and data related to the Khan Companies, and (B) make available to the 
Debtors and their representatives such financial, operating, and other date and 
information related to the Khan Companies. 
 

 
7.4 
 

 
Each Party will use reasonable best efforts to cause the conditions to the Debtors’, 
the Companies’ and Mr. Kahn’s respective obligations to consummate the Closing 
to be satisfied. 
 

 
7.5 
 

 
From and after the Effective Date until no later than two (2) Business Days before 
the Closing Date, Mr. Khan and the Companies may prepare and deliver to the 
Debtors supplements and/or amendments to the Schedules, which shall, in each 
case, be deemed to be an amendment to the Agreements for all purposes. 
 

 
7.9(A) 
 

 
From the Effective Date until Closing, Mr. Khan shall provide Debtors and their 
representatives with reasonable access to Corporate Employees and personnel 
records of each. 
 

 
8.1(A) 

 
Each of (i) Mr. Khan’s and the Companies’ Fundamental Representations, and (ii) 
the other representations and warranties set forth in Articles 4 and 5 of the 
Agreements will be true and correct as of Closing, except, in the case of 8.1(A)(ii),  

 
22 “Legal Requirement” is defined under the Agreements as, with respect to any Person, all federal, state 
and local laws, statutes, codes and ordinances of any Governmental Entity applicable to such Person or to 
such Business. “Governmental Entity” means any government, agency, governmental department, 
commission, court, arbitration panel or instrumentality of the United States of America or any state, 
municipality or other political subdivision in or any of the foregoing and any court, agency, instrumentality, 
regulatory commission or other entity exercising executive, legislative, judicial, regulatory or 
administrative functions of or pertaining to government.  
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where the failure of any such representations and warranties to be true and correct 
would not have a “Material Adverse Effect” (emphasis added).  
 

 
8.1(B) 
 

 
The Companies and Mr. Khan will have performed and complied with all of the 
covenants and agreements required to be performed hereunder or under any of the 
Transaction Documents at or prior to the Closing. 
 

 
8.1(E) 
 

 
Since the Effective Date, there shall not have occurred a “Material Adverse Effect”. 

 
8.3 
 

 
No Party may rely on the failure of any condition set forth in this ARTICLE 8 to be 
satisfied if such failure was caused by such Party’s failure to use commercially 
reasonable efforts to cause the Closing to occur. 
 

 
9.1(D), 
(E), and 
(F) 
 

 
The Agreements may be terminated by the Debtors at any time prior to Closing, (i) 
if any of the representations and warranties set forth in Articles 4 or 5 are not true 
and correct such that the condition to closing set forth in Article 8 would not be 
satisfied, (ii) if all the conditions to closing set forth in Article 8 have not been 
satisfied or waived, or (iii) if the closing has not occurred by 5 pm on April 30, 
2020; provided, however, the right to terminate shall not be available to Debtors 
if their failure to perform under the Agreements has been the principal cause of 
or resulted in the failure of the closing to timely occur.  (emphasis added) 
 

 
12.10 
 

 
All Exhibits and Schedules are hereby incorporated into the Agreements are made 
a part of the Agreements as though set out in full in the Agreements.  
 

 

 33. Immediately following execution of the Agreements, on March 13 and 16, 2020, 

the Debtors, Mr. Khan and the Companies issued press releases regarding the transaction. (KP 

Exhs. 35 and 36). Mr. Brail testified that the draft press release was prepared by the Debtors, 

approved by Mr. Khan and the Companies, and then issued to control the message and avoid any 

potential inaccuracies in the press. (Tr., P324, L12-25, P325, L1-7).  

 34. Mr. Brail testified that, at the time the Bid was provided, and the Agreements 

executed, there was a steady stream of press about the onslaught of COVID. (Tr., P325, L4-16). 

In an e-mail dated March 12, 2020, the Debtors’ chief operating officer sent a draft of the press 

release to Mr. Brail and questioned whether the parties should reconsider going forward with the 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 19 of 50



19 
 

press release that day, based on his concern that the release would “get lost among all the 

Coronavirus press.” (KP Exh. 29).   

COVID SUMMARY 

 35. In the weeks leading up to the Bid, the negotiation and execution of the 

Agreements, and beyond, COVID-19 was certainly in the public domain, as evidenced by the 

following summary of events (the “COVID Summary”): 

Date: State/ 
Country: 

Event: 

  
1-31-20 
 

 
USA 

 
Secretary of Health and Human Services declares a public health 
emergency due to COVID-19. (KP Exh. 130) 
 

 
3-1-20 
 

 
Florida 

 
Governor declares a public health emergency due to COVID-19.  
(Exec. Order No. 20-51). (KP Exh. 44) 
 

 
3-3-20 
 

  
Debtors provide Bid. (D Exh. 38) 

 
3-6-20 
 

  
Debtors and Khan Parties execute Exclusivity Letter. (KP Exh. 23) 
 

 
3-9-20 
 

 
Florida 

 
Governor declares a state of emergency. (Exec. Order No. 20-52) 
(KP Exh. 46) 
 

 
3-9-20 
 

 
Illinois 

 
Governor declared all counties in the State of Illinois as disaster area.  
(D Exh. 144) 
 

 
3-10-20 
 

 
 

 
Debtors and Khan Parties execute the Agreements. (KP Exhs. 66, 
67) 
 

 
3-11-20 
 

 
Global  

 
World Health Organization declares a global pandemic. (D Exh. 
130) 
 

 
3-11-20 
 

 
Florida 

 
Miami-Dade County Mayor declares a state of local emergency. (KP 
Exh. 47) 
 

 
3-13-20 
 

 
 

 
Parties issue press release announcing acquisition of Companies. 
(KP Exh. 35) 
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3-13-20 
 

  
Debtors’ COO sends e-mail confirming that their Operations Team 
and HR will travel to Houston on March 17, 2020. (KP Exh. 30) 
 

 
3-16-20 
 

 
 

 
Debtors start closing theaters in the United States. (KP Exh. 52). 
 

 
3-16-20 
 

 
Florida 

 
Miami-Dade County Mayor orders movie theaters to limit capacity 
to less than 50% of maximum occupancy. (Emergency Order 02-20) 
(KP Exh.47) 
 

 
3-16-20 
 

 
 

 
Parties issue press release announcing acquisition of Companies. 
(KP Exh. 36) 
 

 
3-18-20 
 

  
Debtors’ COO sends e-mail regarding continuing to move forward 
with Closing. (KP Exh. 71) 
 

 
3-19-20 
 

 
Texas 

 
Governor orders residents to avoid social gatherings in groups of 
more than 10 people; domestic air travel remains unrestricted. (Exec. 
Order No. GA 08) (KP Exh. 44) (in which the Governor references 
the President’s Coronavirus Guidelines for America, as promulgated 
by then President Trump and the CDC on March 16, 2020 (D Exh. 
40). 
 

 
3-21-20 
 

 
International 

 
The United States, Canada and Mexico coordinate cross-border 
travel restrictions, which temporarily limit “land-border” crossings 
from Canada and Mexico to essential travel. “Essential travel” 
includes “individuals traveling to work in the United States” and 
“individuals engaged in lawful cross-border trade.”  These 
restrictions did not apply to air travel. These restrictions went into 
effect on March 21, 2020.  Travel Restrictions – Fact Sheet - 
COVID-19 Related Travel Restrictions Across the U.S. Borders With 
Canada and Mexico,  https://mx.embassy.gov. (D Exh. 148) 
 

 
 36. Although the Debtors acknowledged the presence of COVID-19 at the time the 

Agreements were executed by the parties (Tr., P.606, L19-25), Mr. Marti testified that the Debtors 

believed COVID-19 would have a “very short-term effect” given the Debtors’ prior experience 

with swine flu in Mexico during which some of the Debtors’ theaters had closed for one or two-

weeks and the majority had closed for a few days. (Tr., P.607, L1-22). 
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 37. However, the Court questions the reasonableness of any belief that the duration of 

COVID-19 would only have been for a few days. The Debtors’ position is not only contradicted 

by the PwC e-mail dated March 4, 2020, in which PwC took into account the effects of COVID-

19 in the months to come (KP Exh. 102), but also by Mr. Brail’s testimony as to conversations 

with Mr. Marti in which Mr. Brail had expressed theaters could be closed for months or longer. 

(Tr., P393, L22-25, P394, L1-15).  

 38.  Moreover, COVID-19 had already been present for more than one month by the 

time the parties executed the Agreements, as evidenced, in part, by the COVID Summary. For 

example, Court notes the following: (a) the Secretary of Health and Human Services had declared 

COVID-19 a public health emergency on January 31, 2020; (b) on March 1, 2020, Florida’s 

governor had declared a public health emergency and, on March 9, 2020, declared a state of 

emergency due to COVID-19; and (c) on March 11, 2020, the World Health Organization had 

declared a global pandemic.  The Debtors knew or should have known that COVID-19 could 

potentially have a long-term impact and, therefore, COVID-19 was reasonably foreseeable to the 

parties. Nevertheless, the Debtors (a) submitted the Bid on March 3, 2020; (b) entered into the 

Agreements on March 10, 2020, which contained the MAE Clause and the MAE Carveouts; and 

(c) issued press releases on March 13 and 16, 2020, days after the World health Organization had 

even declared COVID a global pandemic.  

 39. The Court is also mindful that the Debtors, in the Chapter 11 Case Management 

Summary filed in their Chapter 11 proceedings, stated they had closed their first theaters by March 

16, 2020, and had closed all 41 of their theaters in 12 states by March 19, 2020. (KP Exh. 52, p.3). 

 40. The Court simply finds it implausible that the Debtors entered into the Agreements 

on March 10, 2020, without recognition and knowledge of the existence and potential long-term 
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effects of COVID-19.  Indeed, more than six (6) weeks had passed since COVID-19 had been 

declared a public health emergency. On March 16, 2020, the parties issued a press release 

regarding the transaction, and on same day, the Debtors began closing their theaters. Presumably, 

the Debtors’ decision to close theaters was not a spur of the moment decision considering the 

Debtors operated 41 theaters in 12 states. (KP Exh. 52).  

CLOSING 

 41. On March 24, 2020, counsel for the Khan Parties sent a letter to counsel for the 

Debtors enclosing outstanding deliverables and advising that each of the closing conditions set 

forth in Section 8.1 of the Agreements had been satisfied. Counsel further advised that, in 

accordance with Section 3.1 of the Agreements, the closing was to take place no later than the 2nd 

business day following satisfaction or waiver of the closing conditions set forth in Article 8 of the 

Agreements. (KP Exh. 37.) 

 42. In response, on March 24, 2020, counsel for the Debtors advised, by e-mail, that, 

“in light of COVID-19-related fallout, Cinemex will not and is not obligated to close this 

transaction. (KP Exh. 39) (emphasis added). Among other things, Cinemex’s operations and 

finance teams lack pre-Closing access to Star Cinema theaters and the Corporate Employees 

managing those theaters.” (KP Exh. 39). Counsel for the Debtors went on to state that, “key 

personnel are located in Mexico City and cannot get to Houston regardless because the US/Mexico 

border is closed.” (KP Exh. 39) (emphasis added). 

 43. Accordingly, as of March 24, 2020, the Debtors’ counsel advised the Debtors would 

not close and identified the specific reasons as being (a) the Debtors’ operations and finance teams 

lacked pre-Closing access to the Companies’ theaters and to employees, and (b) key personnel 
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located in Mexico City could not get to Houston because the US/Mexico border was closed.23 (KP 

Exh. 39). 

 44. In addressing the Debtors’ response provided on March 24, 2020, the Court finds 

that the Debtors were never denied access to the Companies’ theaters or employees. Indeed, Mr. 

Marti testified that, “[a]ccess was not denied to us.” (Tr., P.623, L8-15). “Star Cinema Grill never 

denied us having access to their theaters.” (Tr., P.625, L3-9). “There was no limitation on the 

communication between the SCG employees and Cinemex.” (Tr., P.624, L19-23, P.625, L1-2).  

 45. Likewise, the Court finds that the US/Mexico border was not closed, as was 

asserted by Debtors’ counsel and previously by Mr. Marti.24 (D Exh. 148). While the US/Mexico 

border was closed to land travel, those restrictions neither applied to air travel nor to persons 

conducting business in the United States. Id. Thus, the Court finds that the Debtors could have 

traveled to Houston, Texas, if they chose to do so.25  

 46. In further support of their position that they were precluded from traveling to Texas, 

the Debtors also appear to rely upon governmental orders in support of the Debtors not being able 

to travel to Houston, Texas. For example, the Debtors submitted into evidence the Order of County 

 
23 There is no evidence in the record as to the Debtors having declared a breach or default under the 
Agreements by Mr. Khan or the Companies, that prior to March 24, 2020. And this was despite that (a) the 
World Health Organization had already declared a global pandemic, and (b) the Debtors and the Companies 
had each closed their respective theaters.   
 
24 In the Declaration of Jose Marti (the “Marti Declaration”), which was filed in the litigation between Mr. 
Khan, the Companies, and the Debtors, pending before the United States District Court for the Southern 
District of Texas, Omar Khan, et al. v. CInemex USA Real Estate Holdings, Inc. et al., Case No. 4:20-cv-
01178 (the “Texas Litigation”), Mr. Marti provided sworn testimony under penalty of perjury that there 
are, in place, “government-issued travel restrictions that preclude travel between the U.S. and Mexico.” 
(KP Exh. 49, p.6, ¶25).   
 
25 By e-mail dated March 17, 2020 at 9:16 p.m., the Debtors’ vice-president of human resources sent an e-
mail to “All Users CMX”, in which she advises that CMX Cinemas is restricting all nonessential travel.  
However, she advised that, “[i]f you have a reason to travel which you feel is critical, you must receive the 
approval of the VP or C-Suite in your reporting hierarchy.”  Thus, it appears that travel was possible.   
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Judge Lina Hidalgo (the “Harris County Order”). (D Exh. 28). In the Harris County Order, Harris 

County Judge Lina Hidalgo issued an order, effective at 11:59 p.m. on March 24, 2020 (a week 

after the alleged inspections were scheduled for March 17, 2020), which directed individuals 

currently living in Harris County to stay at their place of residence, except to operate Essential 

Business. “Essential Businesses” were defined to include restaurants that “serve food and/or 

alcohol by take out, delivery, or drive through services . . ..” (D Exh. 28). As such, the Companies 

were authorized to operate, since they were able to provide food and beverage for take out. See (D 

Exh. 28, P.3, ¶2(f)).26,27 Thus, the Court finds that the Companies, as providers of food for take 

out or off-premises consumption, were, technically, permitted to operate.   

 47. Following the exchange of e-mails between the parties on March 24, 2020, on 

March 25, 2020, counsel for the Khan Parties disputed any right of the Debtors to back out of the 

Agreements, reiterated that the Khan Parties had satisfied all closing conditions, and demanded 

that the Debtors reverse their position and proceed to closing. (KP Exh. 40). Counsel for the Khan 

Parties referenced, in part, the MAE Clause and MAE Carveouts in the Agreements which 

expressly excluded pandemics.28 (KP Exh. 40). 

 
26 Likewise, the Governor of Illinois issued Executive Order 2020-10 on March 20, 2020, which ordered 
residents to stay at home, except for purposes of operating Essential Business and Operations, which were 
defined to include restaurants for off-premises consumption.  
 
27 In the Declaration of Jose Leonardo Marti in Support of Chapter 11 Petition and First Day Motions, Mr. 
Marti declared, under penalty of perjury, that, “[w]hile the restrictions on social activities exclude 
restaurants that provide carry-out and delivery services, we determined that offering such services would 
be far too expensive.” KP Exh. 51, p.13, ¶48. 
 
28 Mr. Marti asserted in the Marti Declaration that, “[t]here was no discussion or negotiation whatsoever 
regarding the key language in the Material Adverse Effect . . . provision on which Plaintiffs rely, and 
certainly no discussion then or ever concerning the including of the term ‘pandemics’ in that clause.”  
Nevertheless, the Debtors were, at all times, represented by Simpson Thatcher in connection with the 
negotiation, preparation, and execution of the Agreements. Moreover, in reviewing the form of the 
Agreements attached to the Bid, there is no question that the Debtors and their question provided edits to 
the proposed form of the Agreements.  
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 48. On March 26, 2020, the Debtors asserted that they were not required to close the 

transaction at the time.29 (KP Exh. 41). The Debtors stated that (a) the closing must physically 

occur in Houston, Texas, (b) they were entitled to perform a physical inspection of the theaters, 

and (c) they were further excused based on the doctrines of impossibility, impracticability, and 

frustration of purpose.30 (KP Exh. 4131). 

 49.  In an effort to facilitate closing, Mr. Khan offered the following: (a) to send a 

private plane to transport the Debtors’ representatives; (b) to have a virtual closing; (c) to use a 

third-party for purposes of conducting any inspections and/or closing; (d) a discount on the 

purchase price; and (e) to postpone the closing. (Tr., P227, L6-25; P228, L1-4; P142, L19-25, 

P143, L-25; P144, L1-6). None of the foregoing were accepted by the Debtors. (Tr., P142, L19-

25, P143, L-25; P144, L1-6; P528, L1-25, P529, L1-25, P530, L1-25).32 Indeed, Mr. Brail 

testified that, “it became very clear, especially on the 25th, that they [Debtors] had no intention of 

closing . . ..” (Tr., P330, L21-25).  

TEXAS LITIGATION AND BANKRUPTCY 

 50. On April 2, 2020, the Khan Parties commenced the Texas Litigation, in which Mr. 

Khan and the Companies sued the Debtors for breach of contract and specific performance. (D 

Exh. 73). 

 
 
29 The Court notes that the Debtors did not use the qualifier, “at this time”, in their March 24 2020 e-mail. 
See (KP Exh. 39). 
 
30 The Court will address these assertions infra. 
 
31 At no time, prior to March 26, 2020, did the Debtors assert or claim that any of the Khan Parties had 
breached any term, covenant, or provision of the Agreements. 
 
32 The Court is mindful of Mr. Marti’s testimony that the Debtors proposed postponing the closing in order 
to permit inspections. (Tr., P536, L25, P537, L1-5). However, if true, then why would the Debtors simply 
not accept Mr. Khan’s offer to delay or postpone the closing? 
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 51. On April 25, 2020 (the “Petition Date”), the Debtors each filed voluntary petitions 

for relief under Chapter 11 of Title 11 of the United States Code. 

CLAIMS AND OBJECTIONS 

 52. The deadline to file proofs of claim in the Cases was July 6, 2020. 

 53. On July 6, 2020, the Khan Parties timely filed their proofs of claim (collectively, 

the “Claims”). (KP Exhs. 1-12).  

 54. On August 18, 2020, the Debtors filed their Objection to Claims [ECF No. 482] 

(the “Original Objection”). On September 17, 2020, the Khan Parties timely filed their Response 

to Objections to Claims [ECF No. 550] (the “Original Response”). Thereafter, on October 22, 

2020, the Debtors filed their Amended Objections to Claims [ECF No. 756] (the “Amended 

Objection”). On November 13, 2020, the Khan Parties timely filed their Response to Amended 

Objection to Claims [ECF No. 816] (the “Response”).  

A. Amended Objection 

 55. In support of the Amended Objection, the Debtors allege the following33: 

 
Objection: 
 

 
Basis: 

 
p.6,¶10 
 
 

 
“Because of the looming coronavirus outbreak and Khan’s and the 
Companies’ inability as a result to meet the required closing conditions and to 
comply with the necessary representations and warranties, the parties never 
closed the Transaction.” 
 

 
p.6,¶11 
 
 

 
“[O]ne of the conditions to closing required that Khan and the Companies 
provide reasonable access to the properties underlying the Transaction and 
the employees of Star Cinema Grill. However, on account of governmental 
orders that went into effect in order to curtail the coronavirus pandemic, 
access to the properties and employees was made impossible.” 
 

 
p.6,¶12 

 

 
33 Emphasis added in all sections cited herein. 
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“[O]ne of the representations and warranties of Khan and the Companies in 
the Agreement was that the employees were authorized to operate the Star 
Cinema Grill.  However, because of governmental shut-down orders relating 
to the coronavirus pandemic, the employees have been unable to operate the 
business.” 
 

 
p.6,¶13 
 
 

 
“’Cinemex’s operations and finance teams lack pre-Closing access to Star 
Cinema Grill theaters and the Corporate Employees managing those 
theaters. Attempting to close under these circumstances would imperil 
Cinemex personnel. Moreover, key personnel are located in Mexico City and 
cannot get to Houston regardless because the US/Mexico border is closed.’” 
 

 
p.14,¶53 
 
 
 

 
“Section 9.1(D) of the Agreement permits Cinemex to terminate the 
Transaction if ‘any of the covenants or agreements of [Khan] or the 
Companies set forth in the Agreement shall have been breached such that the 
condition to Closing set forth in Section 8.1[B] would not be satisfied …” 
 

 
p. 14,¶53 
 
 
 

 
“Section 8.1(B) . . . states that one of the ‘Closing Conditions’ is that the 
‘Companies and [Khan] will have performed and complied in all material 
respects . . . with all of the covenants and agreements required to be performed 
by the Companies and [Khan], as the case may be, hereunder or under any of 
the Transaction Documents at or prior to the Closing.’” 
 

 
p.15,¶54 
 
 

  
“Among those convents [referencing Section 8.1(B)] are in Sections 7.2 and 
7.9 of the Agreement, which, as Khan admits in the Complaint, require Khan 
and the Companies to provide Cinemex with ‘reasonable access to and the 
right to inspect all of the properties, assets, premises, books and records, 
contracts, agreements and other documents and data related to the 
Company Group,’ . . .  and with ‘reasonable access to each Corporate 
Employee.’” 
 

 
p.15,¶s56-57 
 
 

 
“Section 5.16(B) of the Agreement states that ‘the Company Group is in 
possession of, and at all times has possession of, and immediately following 
the Closing will hold, all material franchises, grants, authorizations, 
licenses, permits, registrations, qualifications, easements, variances, 
exemptions, consents, certificates, approvals and orders necessary to own, 
lease and operate its properties, to carry on its Business’ and that “no 
member of the Company Group has received any written notice to the 
contrary.’”  “However, due to the governmental shut-down orders, the 
Companies’ employees currently do not have the authorization to operate 
the business.”   
 

 
p.16,¶58 
 

 
“Cinemex validly exercised its rights under the Agreement to terminate the 
Agreement for Khan’s and the Companies’ failure to satisfy closing 
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 conditions. Pursuant to the Agreement, the effect of termination is that the 
‘entire agreement shall forthwith become void . . . ..’” 
 

 
p.14,¶59 
 
 

 
“The Claims should be disallowed . . . for the additional reasons that . . . [the 
Debtors] did not breach the Agreement due to the principles of frustration of 
purpose and impossibility. The principal purpose of the Agreement was for 
Cinemex to become the owner of operating movie theaters.  However, because 
of the governmental shut-down orders that would have prevented Cinemex 
from being able to operate the movie theaters had it closed on the Transaction, 
the purpose of the Transaction was frustrated.” 
 

 
p.14,¶60 
 
 

 
“Cinemex had no obligation to close on the Transaction because performance 
of the Agreement was rendered impossible due to travel restrictions and 
stay-at-home orders imposed by the governmental shut-down orders.” 
 

 
 

 56. Essentially, the Debtors claim they did not breach the Agreements (as they were 

not obligated to close) based on the following: (a) the failure of a condition to closing under Section 

8.1(B), as a result of the Khan Parties’ failure to comply with Section 7.2 and 7.9 of the 

Agreements, which provide, in part, that the Debtors will have “reasonable access to and the right 

to inspect” the Companies assets and books and records, as well as “reasonable access to each 

Corporate Employee . . . and to the personnel record of each Corporate Employee . . ..” (KP Exh. 

24 and KP Exh. 25); (b) the failure of a condition to closing under Section 8.1(A), based on the 

failure of the Companies to have authority to operate the Businesses in accordance with Section 

5.16(B) of the Agreements, as a result of governmental shutdown orders; and (c) the doctrines of 

frustration of purpose and impossibility of performance. Finally, although never raised by the 

Debtors prior to Trial, including in the Amended Objection, the Debtors appear to rely upon non-

execution of the escrow agreement, as was testified to by Mr. Marti.34  

 
34 During his testimony, Mr. Marti testified that he did not believe the closing conditions had been satisfied 
for two (2) reasons, which were (a) the Debtors had a right to perform inspections, and (b) the parties had 
not signed the escrow agreement. The Court, in reviewing e-mails between the parties on March 24, 2020 
(KP Exhibits 37, 39), notes that the non-execution of the escrow agreement (D Exh. 111) was never before 
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B. Response 

 57. The Khan Parties dispute the Debtors’ objections based, in part, on the reasons set 

forth in the Response.  

CONCLUSIONS OF LAW 

 58. As a preliminary matter, the Debtors have never asserted that the representations 

and warranties contained in Article 4 and Article 5 were not true as of March 10, 2020. Likewise, 

except as otherwise considered and determined by the Court herein, the Debtors have never 

asserted that, as of March 24, 2020, (a) the remaining representations and warranties of Articles 4 

and 5 were untrue, or (b) the Khan Parties failed to satisfy the remaining covenants of Article 7 

and conditions set forth in Article 8. Based on the testimony provided by Mr. Khan, which was 

uncontroverted by the Debtors, the Court concludes that Mr. Khan and/or the Companies, as the 

case may be, satisfied the remaining representations and warranties of Articles 4 and 5, including 

the Company/Equityholder Fundamental Representations as defined in Section 11.1(A), as well as 

the remaining covenants of Article 7 and conditions set forth in Article 8, of the Agreements, as 

of March 24, 2020.   

A. Sections 5.16(B) and 8.1(A)(ii) 

 59.  The Debtors rely upon Section 5.16(B) in support of the proposition that the 

Companies did not hold the “consents” and “approvals” necessary to operate the business 

immediately following the Closing. Section 8.1(A)(ii) of the Agreements provides, in part, that the 

 
raised by the Debtors (nor is the issue alleged in the Amended Objection). Mr. Brail testified that the 
Debtors or their representatives had never informed or asserted the non-execution of the escrow agreement 
as a reason for not closing. (Tr., P422, L3-10). By e-mail dated March 18, 2020, counsel for the Khan 
Parties had informed the Debtors that the Escrow Agent (Wells Fargo; see D Exh. 111) would need the 
Debtors’ “KYC” information prior to closing. (KP Exh. 33). 
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Khan Parties’ representations and warranties set forth in Article 4 and Article 5 must be true and 

correct as of the Closing, which includes Section 5.16(B). 

 60. The Court neither finds nor concludes that Section 5.16(B) contemplates 

governmental consents and approvals in the context of COVID-19; rather, this provision relates to 

traditional types of consents and approvals such as licenses, permits, etc. Indeed, Section 5.16(B) 

defines the relevant categorial section as “Company Group Permits” and also provides that, “[a]ll 

fees and charges with respect to such Company Group Permits that are due and payable . . . have 

been paid in full.”  Section 5.16(B) provides further that:  

 (i) the Company Group [the Companies] is [are], and during the past three 
(3) years has [have] been, in material compliance with such Company Group 
Permits, all of which are in full force and effect, (ii) to the Companies’ knowledge, 
no event has occurred that, with or without notice or lapse of time or both, would 
reasonably be expected to result in the revocation, suspension, lapse or limitation 
on any Company Group Permit, and (iii) to the Company Group’s knowledge, no 
member of the Company Group has received any written notice to the contrary. 
(emphasis added) 
 
61. Accordingly, the Court concludes that Section 5.16(B) was limited to traditional 

county, city, and state licenses and permits necessary to operate the Companies’ businesses, which, 

according to Mr. Khan, the Companies possessed at all times.   

62. Next, and perhaps more important, Section 8.1(A) of the Agreements provides the 

following: 

The obligation of Buyer to consummate the purchase of the Equity Interests 
is subject to the satisfaction (or waiver of the Buyer) of the following conditions as 
of the time of the Closing: 

 
(A) (i) Each of the Company/Equityholder Fundamental 

Representations shall be true and correct in all respects as of the Closing as 
though made on the Closing, and (ii) each of the other representations and 
warranties set forth in ARTICLE 4 and ARTICLE 5 will be true and correct 
(in each case disregarding any limitations as to materiality or “Material 
Adverse Effect” therein) as of the time of the Closing as though then made 
(except those representations and warranties that address matters only as of 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 31 of 50



31 
 

a specified date, the accuracy of which shall be determined only as of such 
date), except, in the case of this clause (ii), where the failure of such 
representations and warranties to be true and correct would not, in the 
aggregate, have a Material Adverse Effect (emphasis added). 
 

63. In their Motion to Dismiss filed in the Texas Case, the Debtors had asserted that 

the MAE Carveouts do not apply to the representations and warranties of Article 4 and Article 5 – 

as of Closing - based on the initial exception appearing in Section 8.1(A)(i), which provides, in 

part, “(in each case disregarding any limitations as to materiality or ‘Material Adverse Effect’ 

therein)” (the “Initial Qualifier”). (D. Exh. 78). 

64. However, the Debtors argument disregards the second qualifier appearing in 

Section 8.1(A)(ii), which provides, “except, in the case of this clause (ii), where the failure of 

such representations and warranties to be true and correct would not, in the aggregate, have a 

Material Adverse Effect . . .[.]” (the “Second Qualifier”) (emphasis added). The proper 

construction of Section 8.1(A) is that (a) the Initial Qualifier applies only to 

Company/Equityholder Fundamental Representations35 under Section 8.1(A)(i), and (b) the 

Second Qualifier applies to Section 8.1(A)(ii), the effect of which is that the failure of any 

representation and warranty in Article 4 or Article 5 cannot result in the failure to fulfill a closing 

condition if the events giving rise to such failure do not constitute a MAE Carveout.   

65. Stated another way, a pandemic, including COVID-19, which is an MAE Carveout, 

cannot cause a failure of any closing condition under Section 8.1(A)(ii) resulting in the failure of 

any representation or warranty under Article 4 or Article 5 to be true36.  

 
35 The Company/Equityholder Fundamental Representations appear in Section 11.1 of the Agreements.  Mr. 
Khan testified in support of the satisfaction of the Company/Equityholder Fundamental Representations, 
and there is no evidence in the record to the contrary. 
 
36 This conclusion finds further support in the MAE Carve Outs. It would be illogical to exclude COVID-
19 from the “MAE Clause” but then permit COVID-19 as a basis in support of any alleged failure of the 
closing conditions. Otherwise, the MAE Carveout would have no meaning.  
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66. In arguing that the Companies did not have the required authorizations to operate 

their theaters as a result of any governmental shutdown order, the Debtors are, essentially, relying 

upon COVID-19, a pandemic as the basis in support of a failure of a condition, which relates to 

the truth of a representation and warranty. However, Section 8.1(A)(ii) excepts any failure of a 

representation or warranty to be true, where such failure would not have a “material adverse effect” 

under the MAE Clause. Therefore, the Court concludes that any alleged failure to comply with 

Section 5.16(B), due to COVID-19, does not result in a failure of condition under Section 

8.1(A)(ii).  

B. MAE Clause and MAE Carveouts 

67. In analyzing “material adverse effect” clauses, the Delaware Chancery Court, in 

Akorn, Inc. v. Fresenius Kabi AG, Quercus Acquisition, Inc., and Fresenius SE & Co. KGAA, No. 

C.A. 2018-0300-JTL, 2018 Del Ch. LEXIS 325 (Del. Ch. Oct. 1, 2018) aff’d, 2018 Del. LEXIS 

548 (Del. Dec. 7, 2018), considered a material adverse effect clause in a merger agreement. The 

agreement at issue contained several exclusions or carve outs (which allocated risk to the buyer), 

as well as exceptions to the carve outs (which reallocated risk to the seller).37  

 68. Th Akorn noted that: 

  the current practice is for parties to negotiate exceptions and exclusions 
from exceptions that allocated categories of MAE risk. ‘The typical MAE clause 
allocates general market or industry risk to the buyer, and company-specific risks 
to the seller.’ [quoting Y. Carson Zhou, Essay, Material Adverse Effects as Buyer-
Friendly Standard, 91 N.Y.U. L. Rev. Online 171, 173 (2016)]. From a drafting 
perspective, the MAE provision accomplishes this by placing the general risk of a 
MAE on the seller, then using exceptions to reallocate specific categories of risk to 
the buyer. Exclusions from the exceptions therefore return risks to the seller. . .. 
‘For example, a buyer might revise the carve-out relating to industry conditions to 
exclude changes that disproportionately affect the target as compared to other 

 
 
37 An analysis of the Agreements under Akorn is relevant since the Agreements are governed by Delaware 
law.  
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companies in the industries in which such target operates.’ [quoting ABA Mergers 
and Acquisitions Committee, Model Merger Agreement for the Acquisition of a 
Public Company 233, 242 (2011)]. 
 

 69. The Akorn court identified the following four categories of risks subject of 

allocation in typical “material adverse effect” provisions: (a) systematic, (b) indictor; (c) 

agreement; and (d) business.  In describing each, the Akorn court stated:   

 (a) “Systematic risks are ‘beyond the control of all parties . . . and . . . 
will generally affect firms beyond the parties to the transaction’” Id. at *113 
(quoting Robert T. Miller, The Economics of Deal Risk: Allocating Risk Through 
MAC Clauses in Business Combination Agreements, 50 Wm. & Mary L. Rev. 2007, 
2071 (2009); 
 
 (b) “Indicator risks signal that a MAE may have occurred. For 
example, a drop in seller’s stock price, a credit rating downgrade, or a failure to 
meet a financial projection is not itself an adverse change, but rather evidence of 
such a change” Id. at *113-14; 
 
 (c) “Agreement risks include all risks arising from the public 
announcement of the merger agreement and the taking of actions contemplated 
thereunder by the parties” Id. at *114 (quoting Miller, 50 Wm.& Mary at 2087); and 
 
 (d) “Business risks are those ‘arising from the ordinary operations of 
the party’s business (other than systematic risks), and over such risks the party itself 
usually has significant control.” Id. (quoting Miller, 50 Wm. & Mary at 2073. 
  

  70. Through its analysis, the Akorn court found that, as is common, the agreement 

started with a “general statement of what constitutes a MAE. It next carves out certain types of 

events that otherwise could give rise to a MAE. It then creates two broad exceptions to the carve-

outs . . ..” Akorn, 2018 Del Ch. LEXIS 325, at *119. One of exceptions to the carveouts (i.e., 

reallocates risk to seller and results in a MAE) was if the “effect, change, event or occurrence has 

had a disproportionately adverse effect on the Company.” Id.   

 71. The Akorn court held that, “’[a] buyer faces a heavy burden when it attempts to 

invoke a material adverse effect clause in order to avoid its obligation to close.’” Akorn, 2018 Del 
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Ch. LEXIS 325, at *122 (quoting Hexion Specialty Chems., Inc. v. Huntsman Corp., 965 A.2d 

715, 738 (Del. Ch. 2008)).  

 72. The Debtors maintain they were not obligated to close, since the Companies were 

not authorized to operate the theaters, which, according to the Debtors, was also one of the reasons 

provided by the Debtors in support of their alleged inability to conduct inspections.38  The Debtors 

essentially rely upon COVID-19 as the basis for the alleged failure of condition under Sections 

8.1(A)(ii) and 5.16(B) of the Agreements. However, COVID-19 (pandemic) is excepted from the 

MAE Clause by the MAE Carveouts.  

 73. In its decision, the Akorn court reasoned, in part, that, “[t]he ‘strong American 

tradition of freedom of contract . . . is especially strong in our State [Delaware], which prides itself 

on having commercial laws that are efficient.’” Id. at *140 (quoting ABRY P’rs V, L.P. v. F&W 

Acq. LLC, 891 A.2d 1032, 1059-60 (Del. Ch. 2006). “’Delaware courts seek to ensure freedom of 

contract and promote clarity in the law in order to facilitate commerce.’”39 Id. (quoting ev3, Inc. 

v. Lesch, 1141 A.3d 527, 529 n.3 (Del. 2014).  

 74. The Akorn further held that, “[r]equiring parties to live with ‘the language of the 

contracts they negotiate holds even greater force when . . . the parties are sophisticated entities that 

bargained at arm’s length.’” Id. at *140 (quoting Progressive Int’l Corp. v. E.I. Du Pont de 

 
38 Again, the Debtors argued that (a) they could not inspect theaters that were not operating, and (b) the 
Debtors’ representatives from Mexico were prevented from traveling due to the US/Mexico border being 
closed.  
 
39 Akorn has been referred to as the first case (2018) in which a Delaware court has found a material adverse 
effect. In Akorn, the court found a MAE primarily based on business risks as a result of new competition 
with the seller’s three top pharmaceutical products. The court also found that, assuming arguendo that 
industry effects were to blame, the events had a “disproportionately adverse effect” on the seller and, 
therefore, the exception to a carve out would have reallocated the risk to the seller. The Akorn court had 
also found that the seller breached representations relating to compliance with regulatory requirements 
following information provided by a whistleblower.  
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Nemours & Co., 2002 Del. Ch. LEXIS 91 (Del. Ch. July 9, 2002) (Strine V.C.). “’The proper way 

to allocate risks in a contract is through bargaining between the parties. It is not the court’s role to 

rewrite the contract between sophisticated market participants, allocating the risk of an agreement 

after the fact, to suit the court’s sense of equity or fairness.’” Id. at *140 (quoting Wal-Mart Stores, 

Inc. v. AIG Life Ins. Co., 872 A.2d 611, 624 (Del. Ch. 2005) aff’d in part, rev’d in part on other 

grounds, 901 A.2d 106 (Del. 2006).  

 75. At all times relevant to the negotiation and execution of the Agreements, the 

Debtors and the Khan Parties were sophisticated market participants in the theater industry and 

represented by national law firms. The Khan Parties and the Debtors negotiated and executed the 

Agreements, which included the MAE Carveouts. COVID-19 was a systematic risk and a 

negotiated MAE Carveout, the effect of which was to expressly allocate the risks of COVID-19 to 

the Debtors.   

 76. Rather than entering into the Agreements in the face of COVID-19, the Debtors 

could have, instead, opted to either (a) pass on the transaction with the Khan Parties, or (b) enter 

into the Agreements without the MAE Carveouts. The Debtors did neither and, instead, entered 

the Agreements with the MAE Clause and MAE Carveouts. The Court will not rewrite the 

Agreements. 

C. Section 8.1(B) 

 77. The Debtors also argue that the Khan Parties failed to satisfy the closing conditions 

set forth in Section 8.1(B), which provides, in part, that, “[t]he Companies and the Equityholder 

will have performed and complied . . . with all of the covenants and agreements required to be 

performed . . . at or prior to the Closing . . ..”  In so arguing, the Debtors specifically reference and 
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rely upon Sections 7.2 and 7.9 of the Agreements in support of the alleged failure of covenants. 

 78.  Section 7.2 of the Agreements provides the following: 

 From the date hereof until the Closing . . .  the Companies shall . . . : (A) 
afford Buyer and its counsel, accountants and other authorized agents and 
representatives . . . reasonable access to and the right to inspect all of the 
properties, assets, premises, books and records, contracts, agreements and other 
data related to the Company Group; and (B) make available to Buyer and its 
Representatives with such financial, operating and other data and information 
related to the Company Group as Buyer or any of its Representatives may 
reasonably request . . ..” 
 
79.  Section 7.9 of the Agreements provides the following:  
 
 (A)  From and after the date hereof [March 10, 2020] until Closing Date, 
the Equityholder shall provide Buyer and its Affiliates with reasonable access to 
each Corporate Employee (including but not limited to providing contact 
information for each such Corporate Employee) and to the personnel record of 
each Corporate Employee , and Buyer and its Affiliates may conduct interviews 
and discussions with such Corporate Employees regarding employment with the 
Buyer and its Affiliates, and Buyer and its Affiliates in their sole discretion may 
extend offers of employments to such Corporate Employees.  
 
80. The Debtors argue they and their representatives were denied access to the premises 

and Corporate Employees as a result of COVID-19 and the global pandemic, as a result of the 

governmental orders and the closure of the theaters on March 17, 2020, which also prevented the 

Debtors from conducting inspections.  However, the Court disagrees.  

81. Aside from the Debtors having spent February 5 and 6, 2020 in Houston, Texas 

participating in a management presentation and tours of the Companies’ theaters, the Debtors have 

never alleged that Mr. Khan, the Companies or anyone acting on their behalf ever denied the 

Debtors or their representatives from access to the Companies’ assets or employees. To the 

contrary, again, Mr. Marti testified that (a) “[a]ccess was not denied to us”(Tr., P.623, L8-15); (b) 

“Star Cinema Grill never denied us having access to their theaters” (Tr., P.625, L3-9); and (c). 

“[t]here was no limitation on the communication between the SCG employees and Cinemex.” (Tr., 
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P.624, L19-23, P.625, L1-2). Accordingly, the Court concludes that Khan Parties afforded the 

Debtors reasonable access in compliance with Sections 7.2 and 7.9 of the Agreement and, 

therefore, the Debtors’ argument fails under Section 8.1(B). 

D. Physical Closing 

 82. The Debtors asserted during Trial that a physical closing in Houston, Texas was 

necessary for purposes of conducting inspections. Mr. Marti testified that an inspection prior to 

closing was fundamental. (Tr., P.505, L11-14). If an inspection was fundamental, then the Debtors 

should have included an inspection as a condition to Closing. However, a review of the 

Agreements leads the Court to conclude that a physical inspection was not a condition to Closing 

under Article 8, in part, as the Court has already concluded that the Khan Parties complied with 

Section 7.2 of the Agreements.  

 83. As further support, Section 2.1 of the Agreements provides that, at Closing, the 

Debtors shall acquire Mr. Khan’s ownership interests in the Companies, and the Debtors shall pay 

the purchase price to Mr. Khan. Section 2.1 of the Agreement does not provide for any inspection 

at Closing.  Similarly, Section 3.2 of the Agreements provides that, at Closing, Mr. Khan shall 

deliver the documents identified in Section 8.1, and the Debtors shall deliver the documents 

identified in Section 8.2 as well as the payments required under the Agreements.  Section 3.2 does 

not provide for an inspection. 

 84.  The Court is also persuaded by the fact that the Closing was scheduled to take place 

at 10:00 a.m., Central Time, in Houston, Texas. Mr. Marti testified that an hour per theater was 

insufficient to conduct an inspection. (Tr., P503, L19-21). If true, then the Court questions how 

the Debtors would inspect nine (9) theaters before 10:00 a.m. on the day of closing. (KP Exhs. 24 

and 25). The Illinois Agreement also provided that the Closing was to have taken place in 
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“Houston, Texas.” (KP Exh. 25). While this may very well have been a typographical error, if a 

physical closing was so important, as suggested by the Debtors, then, clearly the Debtors should 

have made sure that the Illinois Agreement provided for a Closing in Naperville, Illinois.  

 85. Finally, there were no travel restrictions preventing the Debtors from traveling to 

Houston, Texas for purposes of closing and/or performing inspections. The restrictions did not 

apply to “individuals traveling to work in the United States” and “individuals engaged in lawful 

cross-border trade,” as already discussed by the Court.40  

 86. Based on the foregoing, while the Debtors could have consummated a closing in 

Houston, Texas, the fact remains that a physical closing in Houston, Texas was not a condition 

precedent to closing.41  

E. Section 8.1(D) 

 87.  For the first-time, during Trial, the Debtors raised the non-execution of the escrow 

agreement as one of two (2) conditions to fail.42 However, Section 8.1(D) of the Agreements, 

which deals with documents to be delivered at closing, must be read in conjunction with Section 

3.1 of the Agreements, which provides, in part, that the Closing “shall take place at 10:00 a.m., 

Central Time, on a dated to be specified by the Parties, which shall be no later than the second 

Business Day after satisfaction (or waiver) of the conditions set forth in ARTICLE 8 (not 

including conditions which are to be satisfied by actions taken at the Closing) . . ..” (emphasis 

 
40 The Harris County Order was effective at 11:59 p.m. on March 24, 2020, and the land border restrictions 
between the US/Mexico went into effect on March 21, 2020; thus, this order and the restrictions went into 
effect after the alleged inspections were scheduled for March 17, 2020. The Debtors’ decision not to travel 
to Houston, Texas prior to these dates was made freely.  
 
41 The Debtors could have performed an inspection on the day prior to closing and, therefore, a physical 
closing in Houston, Texas was not necessary for purposes of conducting any inspection.  
 
42 See n.31, supra. 
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added) (KP Exhs. 24 and 25). Thus, the Court concludes that the scheduling of the Closing was 

not conditioned upon prior delivery of documents provided for under Section 8.1(D) in advance 

of Closing.43  

 88. Based on the foregoing, the Court concludes that the Debtors were obligated to 

close the transaction no later than March 26, 2020. Section 3.1 of the Agreements unambiguously 

provides that the Closing shall take place at 10:00 a.m., Central Time, on a dated to be specified 

by the Parties, which shall be no later than the second Business Day after satisfaction (or waiver) 

of the conditions set forth in ARTICLE 8 (not including conditions which are to be satisfied by 

actions taken at the Closing). On March 24, 2020, the Khan Parties provided the Debtors with 

“deliverables” and had otherwise satisfied the conditions to closing sufficient to trigger the Closing 

Date in accordance with Section 3.1 of the Agreements.44  In response, again, the Debtors advised 

they were not obligated to close since they (a) did not have access to the Companies’ theaters and 

employees, and (b) the US/Mexico border was closed, which the Court has already rejected as 

bases to avoid closing. Therefore, the Closing Date should have been March 26, 2020. 

F. Section 9.4(F) 

 89. The Debtors have argued that the “outside” closing date was April 30, 2020. While 

it is true that Section 9.4(F) of the Agreements afforded either of the parties the right to terminate 

the Agreement if the transaction had not closed by April 30, 2020, Section 9.4(F) does not change 

 
43 The Court also concludes that the Debtors’ breach of the Agreements excused the Khan Parties from 
further performance under the Agreement. See In re: Anthem-Cigna Merger Litig., No. 2017-0114-JTL, 
2020 Del. Ch. LEXIS 282, at *352 (Del. Ch. Aug.31, 2020) (quoting BioLife Sols., Inc. v. Edocare, Inc., 
838 A.2d 268, 278 (Del. Ch. 2003) (“’A party is excused from performance under the contract if the other 
party is in material breach of thereof.”). 
 
44 The Court notes that the Debtors do not claim a failure to provide any deliverable as a basis in support of 
not closing in their e-mail dated March 24, 2020 (KP Exh. 39) and letter dated March 26, 2020 (KP Exh. 
41). 
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the clear and unambiguous language of Section 3.1 of the Agreements, which obligated the 

Debtors to close no later than March 26, 2020.   

 90. Section 9.4(F) does not provide a party with a right of termination if such party is 

the “principal cause” of the failure of such a condition. Having already concluded that the Khan 

Parties afforded the Debtors reasonable access to the theaters and employees, and that the Debtors 

could have conducted inspections, if they so desired, it is the Debtors who caused any failure of 

condition. Consequently, the Debtors were not permitted to terminate the Agreements under 

Section 9.4(F) of the Agreements.  

G. Section 7.1(A) 

 91. The Debtors rely on Section 5.16(B) for the proposition that the Companies were 

not authorized to operate the theaters as a result of governmental shutdown orders. Section 7.1(A) 

of the Agreements provides, “except (i) as otherwise expressly provided in the Agreements, or (ii) 

as described on Schedule 7.1(A) of the Agreements, the Khan Companies shall use “commercially 

reasonable efforts” to (a) conduct and maintain the business operations in the ordinary course, 

(b) maintain in effect all Permits and policies of insurance, (c) keep available the services of 

directors, officers, and employees, (d) preserve certain relationships with third parties, and (e) 

refrain from taking any action that could reasonably be expected to cause a default under any 

Material Contract or any Lease (emphasis added). 

 92. The Court concludes, however, that Section 7.1(A) contains two (2) exceptions. 

The first exception appears in Section 7.1(A)(i) and provides, “except (i) as otherwise expressly 

provided in this Agreement”.  If, as a result of the MAE Careouts, COVID-19 could not result in 

a material adverse effect, the Court deems it logical that COVID-19 should not, and cannot be, 

used a basis in support of any failure to comply with Section 7.1(A)(i). The second exception 
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appears in Section 7.1(A)(ii) and provides, “except (ii) as described on Schedule 7.1(A).” Admitted 

into evidence was Supplement No. 1, dated March 20, 2020, which supplements, among others, 

Schedule 7.1(A) and provides, “The COVID-19 Response.” (D Exh. 147).  As Supplement No. 1 

is dated March 20, 2020, the COVID-19 Response would include the Khan Parties’ response to 

COVID-19, such as closing theaters on March 17, 2020. Therefore, closing theaters could not 

result in any breach or failure to perform under Section 7.1(A)(ii), which the Court also finds and 

concludes is entirely consistent with the MAE Carveouts.  

 93. Finally, putting aside the exceptions in Sections 7.1(A)(i) and 7.1(A)(ii), Section 

7.1(A) obligates the Khan Parties to use “commercially reasonable efforts” to comply with 

Section 7.1(A). Initially, the Court notes that Section 7.1(A) does not provide a guarantee that the 

Businesses shall be operating; rather, Section 7.1(A) obligates the Companies to use 

“commercially reasonable efforts” to do so. Based on the record of the Trial, the Court concludes 

that Mr. Khan and the Companies used “commercially reasonable efforts”45 to operate the 

Businesses. Specifically, the Khan Parties’ decision to temporarily close the theaters was based, 

in part, on the Texas Governor’s order to limit social gatherings to no more than ten (10) people, 

which was issued in response to the President’s Coronavirus Guidelines for America promulgated 

on March 16, 2020. (Tr. P266, L15-18, P326, L23-25, P327, L1-4, D Exh. 40, and KP Exh. 

44).46   

 
45 See, generally, discussion regarding “commercially reasonable efforts”, infra. 
 
46 The Court also notes that the Debtors had begun to close theaters on March 16, 2020, which was the day 
prior to the date on which the Companies closed their theaters. (KP Ex. 52, p.3). In the Declaration of Jose 
Leonardo Marti In Support of Chapter 11 Petition and First Day Motions (KP Exh. 51), Mr. Marti 
declared, under penalty of perjury, that, “[a]s a result of the pandemic stemming from COVID-19 outbreak 
and subsequent local, state and U.S. federal restrictions on social and in-restaurant dining activities, all 41 
CMX Cinemas have been shut down for 7 weeks and will continue to be shut down for an indefinite period 
of time.  Specifically, to protect the health and safety of its employees and customers, Cinemex closed its 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 42 of 50



42 
 

 94. In the case of AB Stable VIII LLC v. Maps Hotels and Resorts One LLC et al., C.A. 

No. 2020-0310-JTL, 2020 Del. Ch. LEXIS 353 (Del. Ch. Nov. 30, 2020), which may be one of the 

first published opinions dealing with a material adverse effect clause and COVID-19, the Delaware 

Court of Chancery concluded, in part, that the seller had not fulfilled the ordinary course of 

business covenant47, which obligated the seller to conduct the business “only in the ordinary course 

of business consistent with past practice” (Id. at *168-69) (emphasis added). The MAPS court’s 

holding was predicated, in part, on the parties’ use of the term “only”.48 Specifically, the MAPS 

court held that, by using the adverb “only,” “the parties created a standard that looks exclusively 

to how the business has operated in the past.” Id. at *181. “[T]he court cannot look to how other 

companies responded to the pandemic or operated under similar circumstances.” Id. Thus, the 

MAPS court held that it was prevented from considering the reasonableness of actions taken by 

seller in the face of COVID-19. Id. at *180-81. Additionally, the MAPS court relied on the fact 

that the agreement at issue did not include a “commercially reasonable efforts” qualifier, as do the 

Agreements. See generally, id. at *181-85. 

 95. In this case, the Court is not constrained in only looking at how the Companies 

operated in the past, as the MAPS court was so limited. Based on the Agreements, the Court may 

consider whether the Khan Companies used “commercially reasonable efforts” when faced with 

 
first theaters on March 16. By March 19, it had shut down all of its theaters across 12 states.” See id. at 
pp.12-13, ¶47. Thus, it would appear that the Debtors took similar steps as the Khan Parties.  
 
47 The Court of Chancery had concluded, when faced with a clause not to dissimilar from the MAE Clause 
and MAE Carveouts (although “pandemic” was not included in the exceptions to the material adverse effect 
clause, the Court of Chancery nevertheless found that a material adverse effect had not occurred based on 
the finding that “natural disasters or calamities” was sufficient to include the COVID-19 pandemic; in the 
Agreements, the MAE Carveout expressly includes “pandemic” and “other national or international 
calamity or crisis”).  
 
48 In MAPS, the purchase agreement, in question, was entered by the parties on September 10, 2019, 
which was six (6) months prior to the date of the Agreements. 
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COVID-19, as the Court is not limited in looking only at the Companies’ past business practices. 

Based on the record, the Court finds that the actions of the Khan Companies undertaken in response 

to COVID-19 were commercially reasonable and, therefore, the Khan Parties undertook 

commercially reasonable efforts to operate the business.49,50  

THE EFFORTS CLAUSES AND SECTIONS 7.4 and 8.3 

 96. Section 7.4 of the Agreements obligated the Debtors to use “reasonable best 

efforts” to cause the satisfaction of the closing conditions. Moreover, Section 8.3 of the 

Agreements provides that, “[n]o Party may rely on the failure of any condition set forth in this 

ARTICLE 8 to be satisfied if such failure was caused by such Party’s failure to use commercially 

reasonable efforts to cause the Closing to occur as required by Section 7.4(A).” (emphasis added).   

 97. In Akorn, Inc. v. Fresenius Kabi AG, Quercus Acquisition, Inc., and Fresenius SE 

& Co. KGAA, No. C.A. 2018-0300-JTL, 2018 Del Ch. LEXIS 325 (Oct. 1, 2018) aff’d, 2018 Del. 

LEXIS 548 (Del. Dec. 7, 2018), the Delaware Court of Chancery discussed the “hierarchy of 

efforts clauses” ascribed by the ABA Committee on Mergers and Acquisitions.  The meanings 

ascribed to efforts clauses was described as follows: (a) “Reasonable Best Efforts” – requires 

“substantial efforts from a party”; and (b) “Commercially Reasonable Efforts” – “not requiring 

any action that would be commercially detrimental, including the expenditure of material 

unanticipated amounts or management time”.  See, generally, Id. at *203-04 (emphasis added). 

 
49 The Court is mindful that the Debtors began closing their theaters on March 16, 2020 (all 41 theaters 
closed by March 19, 2020), which was the day before the Companies closed their theaters. (KP Exh. 52, 
p.3). 
 
50 Mr. Khan also testified that members of management and corporate teams, as well as employees, visited 
the theaters on a daily basis to ensure there was no burglary, vandalism, and air conditioning was running. 
Tr., P147, L7-25. “Business” was defined under the Agreements as the “business of leasing, owning, 
management or operating motion picture theaters. Agreements, Section 1.1, p.2. 

Case 20-14696-LMI    Doc 312-1    Filed 11/17/21    Page 44 of 50



44 
 

 98. In accordance with the Agreements, the Debtors were obligated to make substantial 

efforts (reasonable best efforts) to ensure that the Closing conditions were met. Even though the 

Debtors maintained they were justified in not closing based on their alleged inability to inspect the 

premises, meet with Corporate Employees, and conduct a physical closing in Houston, Texas, the 

fact remains that other options were available to the Debtors.   

 99. After the Debtors informed the Khan Parties they would not close, Mr. Khan 

offered, among other thigs, the following: (a) to send a private jet to pick up the Debtors’ 

representatives; (b) to use a third party for purposes of inspecting the premises; (c) to conduct a 

virtual closing; and (d) to delay the closing. The Debtors appear to have rejected all of the 

foregoing.  

 100. Consistent with Section 7.4 of the Agreements, the Debtors were obligated to 

undertake “reasonable best efforts” (substantial efforts) at all times to ensure the satisfaction of 

closing conditions. These “reasonable best efforts” could have included accepting Mr. Khan’s 

offered alternatives and, in particular, his offer to delay or postpone closing. As it turned out, the 

Companies’ theaters closed on March 17, 2020, and all theaters reopened no later than June 30, 

2020, a period of approximately ninety (90) days.   

 101. The Debtors appear to have abandoned the transaction and made no efforts, let 

alone “reasonable best efforts,” to close from and after March 24, 2020. Having failed to make 

“reasonable best efforts” to close, Section 8.3 of the Agreements provides that, “[n]o Party may 

rely on the failure of any condition set forth in this ARTICLE 8 to be satisfied if such failure was 

caused by such Party’s failure to use commercially reasonable efforts to cause the Closing to occur 
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. . ..”  See Agreements, § 8.3.  Therefore, the Debtors are now barred from relying upon any alleged 

failure of closing conditions as a justification for refusing to Close51.   

FRUSTRATION OF PURPOSE AND 
IMPOSSIBILITY OF PERFROMANCE 

 
102. Finally, the Debtors also rely on the common law doctrines of frustration of purpose 

and impossibility of performance in arguing they were not obligated to close.    

A. Frustration of Purpose 

103. The Debtors maintain that, “[t]he principal purpose of the Agreement[s] was for 

Cinemex to become the owner of operating movie theaters.  However, because of the governmental 

shut-down orders that would have prevent [sic] Cinemex from being able to operate the movie 

theaters had it closed on the Transaction, the purpose of the Transaction was frustrated.” Amended 

Objection, p.16, ¶59. 

104. In In re: Alt. Gulf Comms. Corp., 369 B.R. 156 (Bankr. D. Del. 2007), the 

bankruptcy court considered a case involving a claim of frustration of purpose. There, the court 

held that the factors necessary to invoke the doctrine of frustration of purpose are as follows: “(1) 

the purpose that is frustrated must be the principal purpose of the contract; (2) the frustration of 

that purpose must not be the fault of the party seeking to be excused from performance; and (3) 

the occurrence of the event must not have been foreseen at the time of the contract’s formation.” 

Id. at 167 (quoting Restatement (Second) of Contracts § 265 (1981) (emphasis added).  

 
51 In Akorn, the court referenced Williams Companies v. Energy Transfer Equity, L.P., 159 A.3d 264, 272 
(Del. 2016), wherein the Delaware Supreme Court interpreted a transaction agreement containing both 
“reasonable best efforts” and “commercially reasonable efforts” clauses. The Delaware Supreme Court 
stated that, “covenants like the ones involved here impose obligations to take all reasonable steps to solve 
problems and consummate the transaction.’”(emphasis added).   
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105. Similarly, in the case of Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 872 A.2d 611 

(Del. Ch. 2005), aff’d in part, rev’d in part on other grounds, 901 A.2d 106 (Del. 2006), the 

Delaware Court of Chancery found that, “the defense of commercial frustration is very difficult to 

invoke, as courts have been extremely reluctant to allow parties to disavow obligations that they 

have agreed to.” Id. at 620. (emphasis added). “[T]he doctrine of commercial frustration does not 

apply if at the time of contracting the supervening event was reasonably foreseeable and could 

(and should) have been anticipated by the parties and provided for in the contract.” Id. at 621 

(emphasis added)52. The Wal-Mart court went on to provide that, “[i]t is not the court’s role to 

rewrite the contract between sophisticated market participants, allocating the risk of an agreement 

after the fact, to suit the court’s sense of equity or fairness.” Id. at 624. 

106. As the Wal-Mart court reasoned in support of its holding, this Court has already 

concluded that the effects of COVID-19 were reasonably foreseeable, as demonstrated, in part, by 

the Covid Summary, and anticipated by the Khan Parties and the Debtors. The parties expressly 

allocated such risks through the MAE Carveouts, which are unambiguous. As sophisticated parties, 

who, at all times were represented by national law firms, the Debtors shall be held to the terms of 

the Agreements, and the Court will not rewrite the Agreements. 

B. Impossibility of Performance 

107. The Debtors also argue they were excused from performing under the Agreements 

based on impossibility of performance. Specifically, the Debtors argue that “performance of the 

Agreement was rendered impossible due to travel restrictions and stay-at-home orders imposed by 

 
52 See also McReynolds v. Trilantic Capital Partners, IV L.P., 2010 WL 3721865 (Del. Ch. September 23, 
2010) (“Nor can the doctrine apply if the events in question were actually foreseen, anticipated by the 
parties, and explicitly provided for at the time of contracting.”) Id. at *4 (emphasis added) (citing 17 
BC.J.S. Contracts § 523 (2010) (“The parties may not invoke the doctrine of frustration where they have 
contracted with reference to contemplated risks, and thereby assumed the risk of the intervening event.”)). 
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the governmental shut-down orders.” In so arguing, the Debtors, once again, allege that the Khan 

Parties were unable to “provide Cinemex with reasonable access to the property and employees . 

. ..” Amended Objection, p.17, ¶60.  

108. The Court has concluded that the Khan Parties, at all times, afforded the Debtors 

reasonable access to the theaters and employees.  Likewise, the Court has concluded that the cross-

border restrictions implemented by Mexico and the United States on March 21, 2020 pertained to 

“land-border” crossings and not to air travel and did not apply to “individuals traveling to work in 

the United States” or “individuals engaged in lawful cross-border trade.” Thus, the Debtors were 

not restricted from traveling to Texas. 

109. Even though the Debtors could have traveled to Texas, Mr. Khan, nevertheless, 

offered several alternatives to the Debtors. Every one of Mr. Khan’s alternatives was rejected by 

the Debtors. Performance of the Agreements was not impossible; rather, the Debtors chose not to 

perform and, therefore, are barred from relying on impossibility of performance.   

110. Once again, Section 7.4 of the Agreements obligated the Debtors to use 

“reasonable best efforts” to cause the satisfaction of the closing conditions. Here, however, the 

Debtors made no efforts, and Section 8.3 provides, “[n]o Party may rely on the failure of any 

condition set forth in this ARTICLE 8 to be satisfied if such failure was caused by such Party’s 

failure to use commercially reasonable efforts to cause the Closing to occur as required by Section 

7.4(A).” (emphasis added).   

111. Additionally, as is the case with frustration of purpose, COVID-19 was reasonably 

foreseeable to the Debtors, who entered the Agreements with the MAE Carveouts. Thus, the 

Debtors assumed the risk of COVID-19, as the risk of a pandemic, among other things, was 

expressly and unambiguously allocated to the Debtors.  Accordingly, the Debtors cannot rely upon 
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impossibility of performance. “’There can be no invocation of the impossibility defense if “the 

supervening events were “reasonably foreseeable, [sic] and could and should have been anticipated 

by the parties and provision made therefor within the four corners of the agreement.”’” Crespo v. 

Ptrebor Enters., LLC, CPU4-18-002645, 2019 Del. C.P. LEXIS 2317, at *23 (Del. C.P. Nov. 25, 

2019) (quoting Bobcat N. Am., LLC v. Inland Waste Holdings, LLC, 2019 Del. Super. LEXIS 210, 

at*9 (Del. Super. Apr. 26, 2019) (citing William Nat. Gas Co. v. Amoco Prod. Co., 1991 Del. Ch. 

LEXIS 73, at *13 (Del. Ch. Apr. 16, 1991).  

 112. Based on the record, including, without limitation, the COVID Summary, the 

parties entered into the Agreements in the face of COVID-19. By the time the parties entered the 

Agreements, COVID-19 had already been declared a public health emergency for at least six (6) 

weeks.  This was not a case in which the parties entered the Agreements prior to the onslaught of 

COVID-19.  Therefore, this Court will not rewrite the Agreements, including the MAE Clause and 

the MAE Carveouts.  

 113. As of March 24, 2020, the Debtors neither disputed, nor is there any evidence to 

the contrary, that the Agreements were binding contracts between the Khan Parties and the 

Debtors. Rather, the issue before the Court is whether the Debtors were obligated to close the 

Agreements no later than March 26, 2020. The Court concludes the Debtors were obligated to do 

so and breached the Agreements by failing to close the transactions provided for under the 

Agreements. The Debtors’ breaches were unexcused, including, without limitation, based on 

frustration of purpose or impossibility of performance. Consequently, the Khan Parties were 

excused from any further performance and entitled to pursue claims for breach of contract and/or 

specific performance.  
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ORDER 

 Based on the foregoing Findings of Fact and Conclusions of Law, the entire record of the 

Trial, and the Court being otherwise fully advised in the premises, it is 

 ORDERED as follows: 

 1. The Objections are OVERRULED. 

 2. The Claims are ALLOWED in amounts to be determined in a separate trial on 

damages to be conducted by the Court; provided, however, the Khan Parties shall only be entitled 

to a single satisfaction from the bankruptcy estate without prejudice to, or waiver of, their rights 

to pursue claims against any non-debtor third-parties who may be liable for all or any part of the 

allowed claims, including, without limitation, on separate theories of liability.  

 3. The Court retains jurisdiction to interpret and enforce this Order.  

*** 
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Response to Debtors’ Proposed Findings of Fact and Conclusions of Law 
(submitted to the Court on August 31, 2021) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

IN RE: 
 
CINEMEX HOLDINGS USA, INC.,  
 
 Debtor. 
   

CASE NO. 20-14696-LMI 
(Previously Jointly Administered Under Case 
No 20-14695-LMI) 
 
CHAPTER 11 
 
 

RESPONSE TO THE DEBTORS’ PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
 The Khan Parties1, by and through their undersigned counsel, hereby submit their Response 

to the Debtors’ Proposed Findings of Fact and Conclusions of Law (the “Response”), and state as 

follows: 

BACKGROUND: 

 1. On August 16, 2021, the Debtors submitted their Findings of Fact and Conclusions 

of Law (the “Debtors’ PFFCL”).  

 2. The Khan Parties have opted to respond to the Debtors’ PFFCL. 

RESPONSE: 

 3. Prior to addressing the “substance” of the Debtors’ PFFCL, the Khan Parties shall 

first address and highlight certain factual deficiencies in the Debtors’ PFFCL: 

A. Asserted Factual Deficiencies  

Debtors’ Assertion: Facts: 

 
“PJ Solomon expressly asked that Cinemex 
inform its team not to engage with the 
employees in the SCG Theaters because the 
‘GMs and theater level people do not know 

 
The Debtors suggest they were prohibited from 
speaking with employees other than senior 
management. However, while Mr. Brail 
testified that, “[w]e instructed them not to 

 
1 Unless defined herein, defined terms shall have the meanings ascribed to such terms in the Khan Parties’ 
proposed Findings of Fact, Conclusions of Law, and Order Overruling Objections to Claims submitted to 
the Court on August 16, 2021 (the “KP PFFCL”).  
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about the process’ and stated that the Khan 
Parties would present them only as a ‘possible 
investor.’” Debtors’ PFFCL, p.4, ¶12. “Mr. 
Brail testified at trial they ‘instructed 
[Cinemex] not to identify themselves as an 
acquiror.’” Debtors’ PFFCL, p.4, ¶12. 
 
 

identify themselves as an acquiror . . . [,]” he 
also testified that, “[t]hey [Cinemex] did 
interact with employees during these tours. 
Employees include obviously the senior 
management . . .; the various chefs at each of 
the locations; various servers at the locations. 
The businesses were operating while they 
[Cinemex] were touring, so there were 
interactions.” Tr., P345, L11-25, P346, LL1-
5. 
 
The Debtors also reference Mr. Khan’s 
deposition testimony (D Exh. 205, P.196, 
LL20-24), and suggest that they were 
prohibited from speaking with the Companies’ 
general managers and theater level employees. 
However, the question asked during Mr. 
Khan’s deposition was the following: “was 
Cinemex permitted to discuss with anyone . 
. . the fact that they [Cinemex] were 
potentially acquiring the Khan 
Companies?” D Exh. 205, P.196, LL20-24. 
Mr. Khan responded to whether Cinemex was 
able to disclose that Cinemex was potentially 
acquiring Mr. Khan’s interests in the 
Companies.  
 

 
“Cinemex was instructed by PJ Solomon to 
instead have their IT questions answered over 
the phone.” Debtors’ PFFCL, p.4, ¶13. 
 

 
Cinemex was not “instructed” to have IT 
questions answered over the phone. In an e-
mail dated February 1, 2020, from Mr. Brail to 
Mr. Marti, Mr. Brail stated, in part, “I need to 
check with Omar to see how best to handle IT 
– perhaps we organize a call on IT to answer 
many questions first and then see what is 
useful for on site.” KP Ex. 77, p4. 
 
Mr. Brail also testified at Trial (when 
responding to questions regarding the 
participation of Cinemex IT personnel on the 
tours): “Actually, it says the IT guys’ questions 
that were submitted were the kind of questions 
where they didn’t need to fly to Houston and 
be part of all these tours to know what our 
server was or what software systems we use or 
how the interface with our merchant codes 

Case 20-14696-LMI    Doc 312-2    Filed 11/17/21    Page 3 of 21



3 
 

work or the projection serial codes. So we 
organized the conference call two days prior to 
their management meeting and tour to try to 
make it efficient and answer all their questions. 
That’s the reason the IT guys were out [not] on 
a tour.” Tr., P346, LL9-18.  Mr. Brail also 
testified that, “you don’t look at the software, 
you – you ask questions about what software 
do you use -- .” Tr., P346, LL23-25. 
 
Mr. Marti also previously reached out to Mr. 
Eddie Messick (Debtors’ chief technology 
officer) on February 3, 2020, and stated: 
“Eddie, Rich, the investment banker is 
proposing a call with IT in advance of the 
visits. I think this could make the site visits 
more effective.” KP Exh. 104 (emphasis 
added). Mr. Marti’s e-mail was in response to 
Mr. Brail’s e-mail, in which Mr. Brail stated to 
Mr. Marti: “Can do a IT call tomorrow, or can 
cover on Wednesday in person and with IT 
patched in. Up to you.” KP Exh. 104 
(emphasis added). 
 

 
“The Cinemex representatives who attended 
the management meeting were limited to 
senior management members . . ..” Debtors’ 
PFFCL, p.4, ¶15. 
 

 
Mr. Marti provided the list of personnel who 
would attend the tours on behalf of Cinemex. 
See KP Ex. 18. The Khan Parties did not limit 
who could attend on behalf of the Debtors.  

 
“[T]he Khan Parties understood that a physical 
inspection prior to closing was fundamental to 
the acquisition, otherwise there would have 
been no reason to include assurances regarding 
such an inspection and its timing in the Phase 
II Letter.” Debtors’ PFFCL, p.9, ¶30. 
 

 
Mr. Marti testified and acknowledged the 
following: (a) “[a]ccess was not denied to us” 
(Tr., P.623, L8-15); (b) “Star Cinema Grill 
never denied us having access to their theaters” 
(Tr., P.625, L3-9); and (c) “[t]here was no 
limitation on the communication between the 
SCG employees and Cinemex.” (Tr., P.624, 
L19-23, P.625, L1-2). If the Debtors 
considered “inspections” fundamental, then 
“inspections” should have been a condition 
precedent to Closing and provided for as part 
of the Closing Transaction.  
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“Cinemex has acquired over 200 theaters in 
multiple transactions over recent years and 
never closed any of those acquisitions without 
a physical inspection of each and every 
theater.” Debtors’ PFFCL, p.9, ¶31. 
 
 

Put into proper perspective, Mr. Marti testified 
during his deposition conducted on November 
10, 2020 that Cinemex had acquired 103 
“theaters” in just three (3) transactions. See KP 
Ex. 58, P50, LL16-25; P51, L1. On the other 
than, Mr. Brail testified that he had “advised 
on close to 20 transactions in the cinema 
exhibition space” (Tr., P294, LL7-10), 
“including five transactions in which CMX 
was an active participant” (Tr., P296, LL25, 
P297, LL1) and “Cobb Theaters to CMX” 
(Tr., P297, LL4).  
 

 
“Cinemex explained that it’s offer reflected its 
view of the SCG Theaters’ value based on the 
information it had analyzed from the data 
room, as well as the recent downturn in the 
stock market due to the emerging development 
of the COVID-19 situation.” Debtors’ 
PFFCL, p.14, ¶45. 
 

 
As the Debtors’ Bid was presented on March 
3, 2020, Mr. Marti acknowledges (a) concern 
over COVID-19 prior to execution of the 
Agreements, and (b) a reduction in purchase 
price between the LOI (KP Exh. 14) and the 
Bid (D Exh. 38) attributable to COVID-19.  
 

 
“Mr. Brail and Mr. Khan had several 
additional calls with Mr. Marti during which 
they continued to represent to Mr. Marti that 
the COVID-19 situation would only be 
temporary and would not have a long-term 
impact on the stock market or the valuation of 
the Companies.” Debtors’ PFFCL, p.16, ¶48. 
 
 

 
Mr. Brail testified, generally, during Trial that 
the stock market selloff was a “technical, and 
not a fundamental value driver . . ..” Tr., P367, 
LL11-19. In response to whether COVID-19 
would be temporary, Mr. Brail testified, “[n]o, 
actually I thought COVID was potentially 
going to be quite serious and persist for quite 
some time based on what I was seeing.” Tr., 
P393, LL22-25; P394, LL1-2. And, in 
response to whether he told Mr. Marti that the 
effect of COVID would be minimal, Mr. Brail 
testified, “[n]o. What I told Mr. Marti was that 
the effect on the stock market and the technical 
factors that were impacting the share prices of 
the stock that he identified as having been 
impacted was short term, but that the impact of 
the COVID could be quite severe . . . . We also 
talked about theater closings, and the potential 
that, in fact, could last for a few months or 
longer.” Tr., P394, LL3-15. 
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“Mr. Brail testified that April 30th was 
significant to the Parties because it was ‘the 
outside date by which the parties must 
otherwise have closed.’” Debtors’ PFFCL, 
pp.18-19, ¶55. 
 

This testimony was in response to a question 
posed in the context of Section 9.1(F) of the 
Agreements (dealing with termination). Mr. 
Brail also testified that, “[t]he contract did 
provide that within two days of satisfying the 
business conditions to close, we would close, 
and we satisfied them on March 24th, and 
March 26th was the magic date that had been 
discussed and – and anticipated even prior to 
March 3rd.” Tr., P386, LL9-25, P387, LL1-
13. 
  

 
“During the planned March 17 trip to Houston, 
Cinemex intended to conduct a multi-day fully 
physical inspection of the theaters during 
operating hours, including in the following 
areas: operations, culinary, projection and 
sound, maintenance, HR, and IT, as well as 
meeting with SCG employees and completing 
other transition tasks.” Debtors’ PFFCL, p.20, 
¶62. 
 
“Between March 15 and 16, Cinemex 
informed the Khan Parties that it would 
postpone its planned March 17 inspection of 
the Houston theaters to learn more about the 
risks of COVID-19 before asking their 
employees to travel.” Debtors’ PFFCL, p.22, 
¶67. 
 
 

 
Other than Mr. Marti’s testimony, there is 
nothing else evidencing or even suggesting 
that the purpose of the March 17 trip was to 
conduct a multi-day inspection of the theaters.  
 
In an e-mail dated March 12, 2020 to Messrs. 
Khan and Brail, the Debtors’ in-house legal 
counsel informed that Mr. Javier Ezquerro 
(COO) was the point of contact for 
“Operations.” Thereafter, on March 13, 2020, 
Mr. Ezquerro (COO) sent an e-mail to Mr. 
Khan confirming that “the Operations team, 
along with Jennifer Gosset from HR will travel 
on Tuesday to Houston.  Ideally, we would like 
to meet at one location somewhat close to the 
airport around 1pm. We will bring a 
Presentation about CMX and embrace the 
opportunity to meet some of the Star Cinema 
Team – Members.” D Exh. 127. Also, on 
March 13, 2020, Mr. Luis Castelazo (CFO) 
sent an e-mail to Mr. Khan advising that Ms. 
Jennifer Gossett (VP of HR), would go on 
“Tuesday” “together with the Operations 
Team.” D Exh. 212. Nothing about 
inspections, let alone “multi-day” inspections.  
 

 
“On the evening of March 16, 2020, the local 
governments of the City of Houston and Harris 
County . . . announced that, midnight that day, 
all bars and nightclubs had to close and 
restaurants could only offer delivery, take-out 

 
The Debtors reference D Exh. 39, which is a 
blog, as opposed to an actual governmental 
order. The only order (Houston, Texas) in 
evidence was the order issued by Judge 
Hidalgo (Harris County, Texas) on March 24, 
2020, providing, effective as of 11:59 p.m. on 
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or drive-through services.” Debtors’ PFFCL, 
p.23, ¶69. 

March 24, 2020, restaurants and bars may only 
serve food and/or alcohol by take out or 
delivery. D Exh. 28.   
 

 
“Mr. Khan’s offer of a discount on the 
purchase price was not a reasonable alternative 
to a physical inspection.” Debtors’ PFFCL, 
p.25, ¶80. 
 
 

 
When questioned during his deposition as to 
whether one or more of the alternatives offered 
was to “encourage” the Debtors to “close 
without an inspection,” Mr. Khan (when 
referencing a discount) testified, in part, that 
“[i]t wasn’t in exchange for any deliverables, 
any contingencies. It wasn’t in exchange of 
anything. It was just a good-faith effort on my 
side to motivate the buyer to do as they 
obligated themselves to do.” D Exh. 206, 
P452, LL 1-19. “In my position, we had 
executed an EPA. I had already told my 
landlords that I was selling my theaters. I 
already told all my vendors that I was selling 
my theaters. I had already told all my 
employees that I was selling my theaters. And 
in my – in my position, those had some type of 
irreparable harm to my relationship with all 
those people and therefore, I just wanted Jose 
to make good on his commitment to close this 
transaction, because not closing this 
transaction could have affected my 
relationship with all those people that I just 
mentioned.” D Exh. 206, P455, LL16-25, 
P456, LL1-4. 
 

 
“Cinemex employees would still not be able to 
inspect the theaters while they were in 
operation due to government shutdown orders 
and limits on gatherings of ten or more people 
– since at least that many people would have 
been sent to conduct the inspection 
efficiently.”  Debtors’ PFFCL, p.26, ¶81. 
 
 

 
In an e-mail to Mr. Khan on March 13, 2020, 
Mr. Ezquerro (COO) confirmed that “the 
Operations team, along with Jennifer Gosset 
from HR will travel on Tuesday to Houston. 
Ideally, we would like to meet at one location 
somewhat close to the airport around 1pm.  We 
will bring a Presentation about CMX and 
embrace the opportunity to meet some of the 
Star Cinema Team – Members.” D Exh. 127. 
Likewise, Mr. Khan testified in his deposition, 
in response to a question relating to the 
potential visit in mid-March 2020 and whether 
Mr. Khan advised them not to come, that, “No, 
they decided not to come. I believe it was two 
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people, but I think they decided not – I know 
that they decided not to come.” Tr., P148, 
LL19-25, P149, LL1-4. 
 

 
“[B]etween March 19 and April 1, Mr. Khan 
furloughed 100% of the Khan Parties’ 
employees – despite previously representing 
that the theaters would be closed ‘just for a 
short period.’” Debtors’ PFFCL, p.27, ¶82. 
 

 
In response to a question as to whether 
employees were furloughed on March 19 or 
March 20, 2020, Mr. Khan stated during his 
deposition that, “I don’t think it was two days 
later. I think it was probably a week or ten days 
later.”D Exh. 206, P345, LL23-25, P346, 
LL2-8. At Trial, Mr. Khan testified, in part, 
that, “[s]o, during my deposition, as I clearly 
stated in the deposition, that I wasn’t exactly 
sure how long after that was, it says in the 
deposition. That actually did not happen until 
– I believe until almost March – April 1st, or 
after the month was over, after the breach had 
occurred.” Tr., P222, LL9-14.    
 

 
“As a preliminary matter, there was no 
transition agreement in existence, nor even any 
detailed discussion concerning its terms.” 
Debtors’ PFFCL, p.28, ¶84. 
 
“Mr. Marti testified at Trial that he ‘never 
actually saw a proposal for a transition 
agreement. It was just a verbal comment.’” 
Debtors’ PFFCL, p.28, ¶84. 
 
 

 
Section 7.9(B) of the Agreements provides for 
a transition services agreement (the “TSA”), 
including that Corporate Employees, required 
by Buyer, would be paid “at-cost to Buyer 
(which shall mean an hourly rate set forth in 
the TSA based on the applicable Corporate 
Employee’s salary, incentive compensation, 
benefits and, in each case, the Equityholder’s 
portion of any employment Taxes thereon), 
including but not limited to financial services, 
accounting support, marketing, human 
resources and training to support of the 
operations of the Company Group, for a period 
not to exceed three (3) months from the 
Closing Date . . ..”  KP Exhs. 24 and 25, 
Section 7.9(B).  
 

 
“Mr. Khan acknowledged under oath that he 
did not need the $20 million to satisfy any 
obligation, but rather wanted it by March 31st 
and believed it was his ‘right.’” Debtors’ 
PFFCL, p.30, ¶92. 
 

 
Mr. Khan actually testified to the following: 
“Prior to CMX ever signing that agreement, PJ 
Solomon was instructed as well as all the 
buyers that were involved or bidders or 
anybody that was involved in this transaction 
that ever took a look or in any way, shape, or 
form from the very get-go, the part of the 
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requirement or – was my time from 
[referencing March 31] of when I desired to 
close, and which as a seller, in my belief, is my 
right.  And so I wanted to close before the end 
of March so I could use the proceeds to invest 
in other things that I was hoping to invest in.  I 
had that right [meaning, the right to close by 
March 31, 2020].”(emphasis added). “It was 
made clear to every person that was in the 
bidding process, and CMX indicated that they 
could abide to that timeline from the very 
beginning.”  Tr., P432, LL13-25, P433, LL2-
6.  
 

 
“On March 28, 2020, Cinemex offered to 
postpone the closing and provide Mr., [sic] 
Khan with a $20 million loan.” Debtors’ 
PFFCL, p.34, ¶102. 
 

 
The Debtors reference D Exh. 48; however, a 
closer look at D Exh. 48 reveals that that the 
Agreements were to be “terminated.”  How is 
the closing postponed, if the Agreements are 
terminated? Additionally, the Debtors had 
proposed (a) a right of first refusal to acquire 
the theaters (which they were not obligated to 
exercise), and (b) a $20 million loan to be 
secured by Mr. Khan’s equity interests in four 
(4) theaters, thus entitling the Debtors to 
foreclose and take title for $20 million in the 
event Mr. Khan would be unable to repay the 
$20 million loan within 2 years. D Exh. 48; see 
also D Exh. 50.  In discussing the possibility 
of being unable to repay the loan, Mr. Khan 
testified during his deposition that, “I would 
have lost my business to CMX for $20 million, 
I feel.” D Exh. 206, P470, LL7-19.  
 

  

 4. The foregoing represents attempts by the Debtors to “fit their narrative” in 

justifying breaching the Agreements.  

B. Inspections 

  5. The Debtors have included proposed findings relating to their alleged inability to 

conduct a physical inspection as a justification for not closing. The Debtors (and Mr. Marti) rely, 
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in part, on the visit proposed for March 17, 2020, as support of the proposition that the Debtors 

intended to perform physical inspections of the Companies’ theaters. 

 6. Neither the Khan Parties nor anyone acting on their behalf ever impeded or 

prevented the Debtors from conducting inspections (which was acknowledged by Mr. Marti at 

Trial). 

 7. And while the Debtors (Mr. Marti) would have the Court believe that the “tours” 

on February 5 and 6, 2020 were insignificant and not “inspections,” the Khan Parties submit that 

the record suggests otherwise.  

 8. At the outset, other than Mr. Brail, Mr. Marti was the only witnesses called to testify 

on behalf of the Debtors. By Mr. Marti’s own admission, he toured just 4 out of 9 of the 

Companies’ theaters, while Mr. Khan and Mr. Brail participated in tours of all 9 theaters. 

Moreover, during Mr. Marti’s deposition conducted in the case, Mr. Marti testified to the 

following:   

 “Q:  When the purchaser, Cinemex Holdings, does or performs the 
inspections, which includes, you know, the technical people, looking at the theaters, 
the cameras, the equipment, the kitchen, the operation of the kitchen and so forth, 
all the items that you just testified to, how long of a process is that ordinarily?  How 
long does that take?  
 
 A:  Well, I have not performed or been on one of those visits, so I don’t 
know exactly. I only know what I’ve heard from the people who are in operations 
and who are technicians. I don’t think it would be less than three or four hours.  But 
I’ve never been on one, so you would have to ask a technician or an operations 
person.”  KP Exh. 58, P37, LL2-15 (emphasis added). 
 

 9. Mr. Khan testified to the following during his deposition: (a) “we looked at 

projectors” D Exh. 205, P180, LL15-16; (b) “we went on the roof of some theaters” Id. at LL17-

18; (c) “we toured the kitchens” Id. at LL18; (d) “anybody that could answer any meaningful 

questions as far as finance, operations, IT, sound, were all present” Id. at P194, LL3-6; (e) “those 
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five people [attending on behalf of the Khan Parties] could answer any questions that CMX would 

have come up with” Id. at P202, LL17-19; (f) “walking through the projection booth, going on the 

roof, looking at the general conditions of the AC, looking into the bathrooms, the cleanliness of 

the theaters, looking behind the bars” Id. at P203, LL21-25, P204, LL2-9; and (g) “we visited every 

kitchen. We even visited the bathrooms. We went to every auditorium.” Id. at P233, LL2-11. Mr 

Khan concluded by saying, “[t]hat visit was more extensive than my own inspections of possibly 

something that I would be wanting to buy or look at or – or purchase in any manner.” Id. at 

P233, LL 12-15 (emphasis added). 

 10. The fact remains that six (6) members of the Debtors’ senior management team – 

stemming from the chief executive officer to chief operating officer to head of construction – 

participated in the “tours” over a 2-day period at a time when the theaters were fully operational. 

 11. Finally, while the Final Process Letter provided, in part, that “[i]inspections are 

expected to occur after signing of an Agreement”, Mr. Brail testified that, “[i]nspections are the 

capital I inspection, where you typically have a third party, like a roof or a HVAC for the air 

conditioning and heating systems, do a much more form technical assessment and evaluation . . ..” 

Tr. P405, LL22-25.  

C.  Inspections v. Transition? 

 12.  The Khan Parties question whether the Debtors had any intention of performing 

any further inspections and, instead, were working towards transitioning ownership. In fact, the 

following exchanges occurred during Mr. Khan’s deposition (D Exh. 205, P265, LL7-23): 

 Q:  “And it’s your understanding that after March 10th, Cinemex began 
working with you and your team to set up an in-person inspection of the theaters; 
is that right?” 
 
 A:  “My understanding is, is that was the transition of employment 
transfer, you know, applications and interviews and those types of things.”    

Case 20-14696-LMI    Doc 312-2    Filed 11/17/21    Page 11 of 21



11 
 

  
 Q:  “It was not your understanding that they were going to send 
individuals with – beyond those related to HR to the theaters?” 
 
 A:  “Yeah. I think it was HR; I think it was IT; I think it was 
transitional-type stuff” (emphasis added) 
 

 13. As further support of the fact that the Debtors had, in fact, already conducted 

inspections and were moving towards transitioning ownership and operations in advance of 

closing, the Khan Parties note the following: 

 (a) on March 16, 2020, Jason Ostrow, vice president of development 
for the Companies, sent an e-mail to a representative of Braintek (Companies’ IT 
vendor), copying Eddie Messick, chief technology officer for the Debtors, and 
stated, in part, “[w]e may also need some field support next week as they start 
installing some of their software and infrastructure.” D Exh. 36 (emphasis 
added). This does not reference an “inspection”; rather, the Debtors intended to 
actually start installing their own software and infrastructure; 
 
 (b) on March 16, 2020, Javier Ezquerro, the Debtors’ chief operating 
officer, sent an e-mail to colleagues, stating, in part, “[f]or the Star Cinema Closing, 
please prepare a checklist of items that we should complete during the transition.”  
D Exh. 43; 
 
 (c) on March 18, 2020 (after the Companies’ theaters had been closed), 
Mr. Ezquerro sent an e-mail to Loretta Thomas, vice president of purchasing and 
concessions, and stated, in part, “[s]hortly I will put you in contact with the Star 
Cinema person that will help during this transition.” D Ex. 43; and 
 
 (c) on March 13, 2020, Mr. Ezquerro sent an e-mail to Omar Khan 
advising and confirming that “the Operations team, along with Jennifer Gosset from 
HR will travel on Tuesday to Houston.” Mr. Ezquerro continues and states, 
“[i]deally, we would like to meet at one location somewhat close to the airport 
around 1pm.  We will bring a presentation about CMX and embrace the opportunity 
to meet some of the Star Cinema Team-Members.” D Exh. 127. There is no 
mention of any inspection. In fact, Mr. Ezquerro expresses a desire to meet at one 
location somewhat close to the airport.2  
 

 
2 As part of this same chain of e-mails, the prior e-mail, also dated March 13, 2020, Mr. Ezquerro attached 
a list of information being requested.  Of note in this list is Item No. 5 under “HR related requests”, which 
requests that “count of employees by location (expected on April 1) (emphasis added).  The Debtors’ chief 
operating officer was anticipating a transition on or before April 1, 2020.  
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 14. Finally, as further proof that the Debtors were transitioning as opposed to 

inspecting, Mr. Khan testified to the following during his deposition conducted in the case: “[s]o 

let me be really clear. When I was told that CMX was not going to close for the first time, the 

reason they would not close was due to travel being restricted, and they couldn’t close for that 

reason or could not come for that reason, okay? When I told him that travel was permitted and that 

that was not true, then it turned into some type of inspection or whatever . . ..” D Exh. 206, P417, 

LL17-25.   

D. Newly Raised Issues 

 15. In the Debtors’ PFFCL, the Debtors raise several issues for the very first time, 

including in the Amended Objection. 

 (i) Escrow Agreement 

 16. During the Trial, Mr. Marti testified that the closing conditions had not been 

satisfied for two (2) reasons (both of which are disputed by the Khan Parties): (a) the Debtors’ 

inability to conduct physical inspections, and (b) the alleged failure of the Khan Parties to deliver 

an executed escrow agreement. Tr., P541, LL13-22; see also Debtors’ PFFCL, p.32, ¶96.  

 17. The argument that the Khan Parties failed to deliver an executed escrow agreement 

has never-before been raised by the Debtors (at least prior to Trial). Indeed, the Khan Parties note 

the following (all emphasis added):  

 (a)  on March 24, 2020, the Debtors’ counsel sent an e-mail, in response, 
and stated, “Cinemex will not and is not obligated to close this transaction. Among 
other things, Cinemex’s operations and finance teams lack pre-Closing access to 
Star Cinema theaters and the Corporate Employees managing those theaters.” KP 
Ex. 39 (emphasis added). Counsel for the Debtors further stated that, “key 
personnel are located in Mexico City and cannot get to Houston regardless 
because the US/Mexico border is closed.” Id. (emphasis added). There is no 
mention of any escrow agreement; 
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 (b) on March 26, 2020, the Debtors’ counsel sent a letter, again advising 
that the Debtors would not close.  KP Exh. 41. This time, counsel alleges that: (i) 
all that Cinemex personnel were not permitted to travel from either Florida or 
Mexico: (ii) a physical closing could not occur in Houston, Texas, (iii) Cinemex 
personnel lacked reasonable access to the theaters for purposes of conducting 
physical inspections, and (iv) Cinemex was not obligated to close based on certain 
common law doctrines, such as frustration of purpose and impossibility of 
performance.  Again, there was no mention of any escrow agreement; 
 
 (c) on April 17, 2020, new counsel for the Debtors sent a letter to 
counsel for the Khan Parties and alleged that: (i) Cinemex lacked reasonable 
access to the theaters for purposes of conducting physical inspections; (ii) 
Cinemex could not have a physical closing in Houston due to, among other 
reasons, travel restrictions; (iii) the Khan Parties were not permitted to operate the 
theaters in the ordinary course and, therefore, the representations and warranty 
under Sections 5.7 and 5.7(F) were untrue, thus resulting in a failure of condition 
under Section 8.1 of the Agreements; and (iv) the Khan Parties breached the 
representation and warranty under Section 5.16(B), allegedly as a result of not 
having necessary authorizations and permits to operate the businesses, thus 
resulting in a failure of condition under Section 8.1 of the Agreements.  KP Exh. 
78. Again, there is no mention of any escrow agreement;  
 
 (d)  the Debtors did not raise the alleged failure of condition based on 
any escrow agreement, in any of the pleadings filed by the Debtors in the Texas 
Litigation. D Exhs. 75, 77, and 78; and 
 
 (e) the Debtors did not raise the alleged failure of condition based on 
any escrow agreement, in the Amended Objection.  
 

 (ii) Breach of Illinois Agreement3 

 18. The Debtors also allege, for the first time ever, they did not breach the Illinois 

Agreement, since the Illinois Agreement provided for a closing not earlier than April 10, 2020, 

which was after the Khan Parties commenced the Texas Litigation. 

 19. Likewise, the Debtors never raised this issue in their counsel’s March 24, 2020 e-

mail (KP Exh. 39), March 26, 2020 letter (KP Exh. 41), April 17, 2020 letter (KP Exh. 78), any 

pleadings filed in the Texas Litigation (D Exhs. 75, 77, and 78), or in the Amended Objection.   

 

 
3 The Khan Parties shall address hereinafter, separately, why the Debtors breached the Illinois Agreement. 
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 (iii) Inspections During “Normal Business Hours” 

 20. Somewhat incredulously, the Debtors now argue that the Khan Parties failed to 

comply with Section 7.2 (dealing with reasonable access to the theaters) and rely on the following 

from Section 7.2: “provided that any such investigation shall be conducted during normal business 

hours upon reasonable advance notice to the Company Group, under the supervision of the 

Company Group’s personnel and in such a manner as (i) not to interfere with the normal operations 

of the Company . . ..”  KP Exhs. 24 and 25.  

 21. These types of provisions are not intended for the benefit of the buyer but are 

included to protect sellers such as the Companies, by providing for reasonable advance notice and 

to avoid any disruption to the operation of the seller’s business.  

E. Breach of Illinois Agreement 

 22. Again for the first time, the Debtors assert they could not have breached the Illinois 

Agreement, since the Khan Parties commenced the Texas Litigation prior to April 10, 2020 (the 

earliest date on which the Illinois Agreement could close). 

 23. At the outset, although the Agreements were essentially identical (other than the 

stated Enterprise Value and Closing Dates), the Agreements are not divisible agreements. 

 24. In considering whether agreements are indivisible, “[u]nder general contract law, 

the parties’ intentions determine whether two separately executed agreements are in reality one 

agreement.” Philip Services, Inc. v. Luntz (In re: Philip Services, Inc.), 248 B.R. 541, 546 (Bankr. 

D. Del. 2002).   

 25. Similarly, in In re: Karfakis, 162 B.R. 719 (Bankr. E.D. Pa. 1993), the bankruptcy 

court held, in part, that “two contracts which are essentially inseparable can be, and should be, 

viewed as a single indivisible agreement between the parties.” Id. at 725.  In identifying one test 
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used to determine the intent of the parties, the Karfakis court held, “whether the parties assented 

to all of the promises as a single whole, so that there would have been no agreement whatever [sic] 

if any promise or set of promises were struck out.” Id.  The Karfakis court referenced Pennsylvania 

law for the proposition that, “’the primary inquiry in resolving this question is whether the 

language employed in the contract clearly indicates the intention of the parties that the contract of 

the parties be entire or severable.’” Id. (quoting Heilwood Fuel Co., Inc. v. Manor Real Estate Co., 

405 Pa. 319, 327 (1961)).  Finally, the Karfakis court stated that, “[i]f the language of the parties’ 

written agreement does not make their intention clear, the court should seek other aids; for 

example, the court can use practical interpretation and consider the parties’ construction of the 

agreement as evidenced by their conduct.” Id. (quoting Heilwood Fuel, 405 Pa. at 327).  

 26. There is no evidence suggesting that Mr. Khan would have sold the Texas theaters 

without selling the Illinois theater, or that the Debtors would have purchased the Texas theaters 

without purchasing the Illinois theater.  

 27. Moreover, as a practical matter, in reviewing the Bid (D Exh. 38), the Debtors 

offered to acquire all of Mr. Khan’s ownership interests in the Companies. The Bid was originally 

in the amount of  for all of the equity and membership interests.  Specifically, the 

Debtors stated, “Cinemex Holdings USA, Inc. . . . is pleased to submit this bid . . . to acquire the 

stock of all Star Cinema Grill entities (together, “Star” or the “Company”) on the terms set forth 

in the revised Equity Purchase Agreement (attached hereto as Annex I, the “Equity Purchase 

Agreement”).” D Exh. 38 (emphasis added).  In the Equity Purchase Agreement attached to the 

Bid, “Company” was defined to include all of the Companies, including the owner/operator of the 

theater in Naperville, Illinois subject of the Illinois Agreement.  
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 28. As further support, in an e-mail to counsel for the Khan Parties, dated February 19, 

2020, counsel for the Debtors stated, in part, “[w]e have connected with our client and they are 

amenable to the deferred closing structure and timeline you proposed (March 3rd signing/March 

26 closing). KP Exh. 101 (emphasis added). The deferred closing structure referenced the different 

closing dates under the Texas Agreement and Illinois Agreement.  

 29. Mr. Khan testified during Trial that the different closing dates were tax driven.4 

 30. Thus, when the Debtors breached the Texas Agreement, they breached the Illinois 

Agreement, as well.  

 31. Finally, the Debtors never once declared the Khan Parties in breach or default of 

the Agreements (for any reason, including, without limitation, failure to provide any 

“deliverables”), including in counsel’s March 24, 2020 e-mail (KP Exh. 39), March 26, 2020 letter 

(KP Exh. 41), April 17, 2020 letter (KP Exh. 78), any pleadings filed in the Texas Litigation (D 

Exhs. 75, 77, and 78), or in the Amended Objection.   

F. The MAPS Case 

 32. In the Debtors’ PFFCL, the Debtors cite to the case of AB Stable VIII LLC v. Maps 

Hotels and Resorts One LLC et al., C.A. No. 2020-0310-JTL, 2020 Del. Ch. LEXIS 353 (Del. Ch. 

Nov. 30, 2020), a case also cited by the Khan Parties. The Debtors cite the MAPS court for the 

proposition that, “where the parties chose to define ‘ordinary course’ as being ‘consistent with past 

practice’ (as under the Agreements), ‘the court cannot look to how other companies responded to 

the pandemic or operated under similar circumstances.” Debtors’ PFFCL, p.49, ¶160.    

 
4 Mr. Khan testified that, “[t]hrough tax advisory, through the Honigman Miller tax advisor firm, there is a 
qualification of a tax credit for capital gain called a QSBS qualification, and the Naperville, Illinois would 
qualify for that – for that particular tax credit after the date of April 30 or so, if I remember correctly. So 
the strategy of closing that transaction at a later date was purely in a tax benefit manner.” Tr., P95, LL6-
14.  
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 33. However, the Debtors fail to provide an accurate representation of the MAPS 

decision. Specifically, the MAPS court concluded, in part, that the seller had not fulfilled the 

ordinary course of business covenant. In its analysis, the MAPS court referenced the underlying 

sale agreement, which obligated the seller to conduct the business “only in the ordinary course of 

business consistent with past practice” (Id. at *168-69) (emphasis added). Indeed, the MAPS 

court’s holding was predicated, in part, on the parties’ use of the term “only”.5 The MAPS court 

held that, by using the adverb “only,” “the parties created a standard that looks exclusively to how 

the business has operated in the past.” Id. at *181. “[T]he court cannot look to how other companies 

responded to the pandemic or operated under similar circumstances.” Id. Thus, the MAPS court 

held that it was prevented from considering the reasonableness of actions taken by seller in the 

face of COVID-19. Id. at *180-81.  

 34.  Additionally, and perhaps most relevant to the Court’s consideration of the 

Agreements, is the MAPS court’s reliance on the fact that the agreement at issue (entered in 

September 2019 – months before COVID-19) did not include a “commercially reasonable 

efforts” qualifier, as do the Agreements. See generally, id. at *181-856. The Debtors conveniently 

omit this part of the MAPS court’s holding. 

 
5 In MAPS, the purchase agreement, in question, was entered by the parties on September 10, 2019, which 
was six (6) months prior to the date of the Agreements. 
 
6 The MAPS court considered a “commercial reasonable efforts” qualifier, but not with respect to the 
Ordinary Course Covenant.  Rather, the “commercially reasonable efforts” qualifier related to a different 
section of the agreement, which the court acknowledged was indicative of the parties’ intentional effort to 
omit qualifying language in the Ordinary Course Covenant.  
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 35. In this case, the Court is not constrained in only looking at how the Companies 

operated in the past7. More important is that the Court may consider whether the Khan Companies 

used “commercially reasonable efforts”8 to operate the Businesses when faced with COVID-19. 

G. Mr. Marti’s Testimony 

 36. Other than Mr. Brail, Mr. Marti was, again, the only witness called by the Debtors 

to testify at Trial. The Khan Parties respectfully submit that Mr. Marti’s credibility should be 

questioned. 

 37. During Trial, Mr. Marti testified extensively regarding the management 

presentation and tours that took place on February 5 and 6, 2020; however, Mr. Marti admittedly 

toured only 4 out of 9 theaters and, according to the testimony given by Mr. Marti during his 

deposition in this case, Mr. Marti had never participated in an inspection.9   

 38. Next, Mr. Marti testified at Trial that he “never actually saw a proposal for a 

transition agreement. It was just a verbal comment.” Tr., P532, LL10-15 (emphasis added).  

However, Section 7.9(B) of the Agreements contradicts Mr. Marti’s testimony in providing for a 

 
7 The MAPS court discussed the “Business” when considering whether the Business had been operated in 
the ordinary course. See AB Stable VIII LLC v. Maps Hotels and Resorts One LLC et al., C.A. No. 2020-
0310-JTL, 2020 Del. Ch. LEXIS 353,*170 (Del. Ch. Nov. 30, 2020). In the Agreements, “Business” is 
defined as the “business of leasing, owning, managing or operating motion picture theaters.” The 
Agreements govern the purchase and sale of Mr. Khan’s equity interests in the Companies. Arguably, 
COVID-19 did not affect Mr. Khan’s equity interests in the Companies and, therefore, an argument may be 
made that COVID-19 had no bearing on the Debtors’ ability to acquire the equity interests, and Mr. Khan’s 
equity interests continued to be owned in the Ordinary Course. Section 2.1 of the Agreements provides, in 
part, “At the Closing, Buyer shall acquire from the Equityholder, and the Equityholder shall assign, transfer 
and deliver to Buyer, all of the Equity Interests held by Equityholder . . ..” KP Exs. 24 and 25. 
 
8 The “commercially reasonable efforts” is most important as the Khan Parties were neither obligated, nor 
did they guarantee, that the Companies’ theaters would be operating in the ordinary course of business; 
rather, the Khan Parties were only obligated to use commercially reasonable efforts to do so.  
 
9 See ¶10, supra. 
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transition services agreement, including some of the terms to be incorporated therein10. See KP 

Exhs. 66 and 67, Section 7.9(B).  

 39. When referencing calls with Mr. Brail and Mr. Khan between March 3 and March 

6, 2020, Mr. Marti testified at Trial that, “it was never discussed that COVID would be a long-

term issue”.  However, the Debtors’ auditors/financial advisors – PwC – factor the potential long-

term effects of COVID-19 into its working capital calculations and contradict Mr. Marti’s 

testimony (see KP Exh. 102 – e-mail dated March 4, 2020).  Likewise, Mr. Brail testified at Trial, 

“[w]hat I told Mr. Marti was that the effect on the stock market and the technical factors that were 

impacting the share prices of the stock that he identified as having been impacted was short term, 

but that the impact of the COVID could be quite severe . . ..  We also talked about theater closings, 

and the potential fact that, in fact, could last for a few months or longer.” Tr., P294, LL3-15. 

 40. During his cross-examination at Trial, Mr. Marti was reluctant to acknowledge that 

COVID-19 was the reason why the Companies’ theaters, and for that matter, the Debtors’ theaters, 

were closed, when the record clearly established that COVID-19 was the root cause11. See Tr., 

P634, LL8-23; P635, LL10-15; P636, LL10-14.  Mr. Marti’s evasiveness on such a non-

controversial issue warrants a higher-level scrutiny of his testimony. 

 41. The foregoing testimony was in addition to the sworn declaration provided by Mr. 

Marti, in the Texas Litigation, in which Mr. Marti stated, in part: “[t]hat ban [referencing Cinemex 

imposed travel restrictions] is still in place, as are government-issued travel restrictions that 

preclude travel between the U.S. and Mexico.” KP Exh. 49, ¶24 (emphasis added). The 

 
10 See p.7 supra; see also KP Exhs. 24 and 25, Section 7.9(B).  
 
11 In the Debtors’ Chapter 11 Case Management Summary, the Debtors provided, in part: “[a]as a result of 
the pandemic stemming from the COVID-19 outbreak . . .  all 41 Cinemex theaters have been closed for 
close to 7 weeks.” KP Exh. 52, p.2. 
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foregoing statement was simply not true and even contradicted by Mr. Marti’s deposition 

testimony provided in this case (D Exh. 194, P109, LL9-10):   

 Q: “And was there anything that restricted you from traveling from 
either Florida or Mexico to Texas in the form of any governmental restriction? 
  
 A: “There was a restriction on land crossings. Other than that, there was 
not a restriction. 
 
42. As the Debtors’ only witness (other than Mr. Brail, who served as the Khan 

Parties’ advisor), Mr. Marti’s testimony is not credible and does not support the Debtors’ narrative 

justifying its breach. 

CONCLUSION: 
 

 43. Considering the entire record, including the exhibits and testimony adduced at 

Trial, the overwhelming weight of the evidence and law favors the Khan Parties. The Khan Parties 

respectfully request that the Court find in their favor.  

DATED:  August 31, 2021 
 

  I HERBY CERTIFY that I am admitted to the Bar of the United States District Court for 
the Southern District of Florida and I am qualified to practice in this Court as set forth in Local 
Rule 2090-1(A). 
 

       SEESE, P.A. 
       101 N.E 3rd Avenue, Suite 1270 
       Fort Lauderdale, FL 33301 
       Telephone: (954) 745-5897 
 
       By:  /s/ Michael D. Seese   
             Michael D. Seese (FBN 997323) 
         
       Attorneys for the Khan Parties 
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