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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

   
In re: 
 
TRIVASCULAR SALES LLC, et al.,1 
 
   Debtors. 

§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-31840 (SGJ) 
 
(Joint Administration Requested) 
 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND  
FINAL ORDERS (I) AUTHORIZING THE CONTINUED USE OF THE  

DEBTORS’ CASH MANAGEMENT SYSTEM, (II) AUTHORIZING  
CONTINUED INTERCOMPANY TRANSFERS AMONG DEBTOR AND 

NON-DEBTOR AFFILIATES, AND (III) GRANTING RELATED RELIEF 
 
The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of interim and 

final orders, substantially in the forms attached hereto as Exhibit A and Exhibit B, respectively, (i) 

authorizing, but not directing, the Debtors to continue use of their current cash management system, 

existing bank accounts and business forms, including authorizing the Debtors to open and close bank 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition Corp. (8438), 
TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), Nellix, Inc. (8416), 
TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate headquarters and the mailing 
address for the Debtors listed above is 2 Musick, Irvine, California 92618. 
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accounts in the ordinary course of business and authorizing all banks participating in the cash 

management system to honor certain transfers and charge bank fees and certain other amounts; 

(ii) authorizing continued intercompany transactions and, to the extent applicable, granting 

administrative expense priority status to postpetition intercompany claims held by a Debtor against 

one or more of the other Debtors or non-Debtor affiliates; and (iii) granting related relief.  In support 

of this Motion, the Debtors rely upon the Declaration of John Onopchenko, the Debtors’ Chief 

Executive Officer, in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day 

Declaration”),2 filed contemporaneously with this Motion, and further respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the “Court”) 

has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this matter under 

28 U.S.C. §§ 157 and 1334.  The District Court’s jurisdiction has been referred to this Court 

pursuant to 28 U.S.C. § 157 and the District Court’s Miscellaneous Order No. 33, Order of 

Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc dated August 3, 1984.  This is a 

core proceeding under 28 U.S.C. § 157(b).  

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. §§ 

1408 and 1409.   

3. The bases for the relief requested in this Motion are sections 345, 363 and 503(b)(1) 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 and 6004 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 9013-1 of the Local Bankruptcy 

Rules of the United States Bankruptcy Court for the Northern District of Texas. 

                                                 
2  Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in the 

First Day Declaration. 
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BACKGROUND 

4. On the date hereof (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.   

5. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the date 

hereof, no trustee, examiner, or official committee of unsecured creditors has been appointed in the 

Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to section 341 of the 

Bankruptcy Code. 

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 cases, 

is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion by 

reference. 

A. The Debtors’ Cash Management System 

7. As discussed in detail below, the business and financial affairs of the Debtors and 

certain non-Debtor affiliates (each a “Non-Debtor Affiliate,” and collectively, the “Non-Debtor 

Affiliates”) are complex, and reflective of the diverse, multi-segment operations of the Debtors.  

Prior to the Petition Date, in the ordinary course of the Debtors’ and the Non-Debtor Affiliates’ 

businesses, the Debtors and the Non-Debtor Affiliates employed a cash management system 

efficiently to collect, transfer and disburse funds generated by their operations through numerous 

bank accounts across the globe (the “Cash Management System”).  The Cash Management System 

facilitates cash monitoring, forecasting, and reporting and enables the Debtors to maintain control 

over their Bank Accounts (as defined below). 

8. Although each Debtor and Non-Debtor Affiliate provides goods or services that are 

integral to the Debtors’ overall operations, not all entities generate their own cash flow.  Thus, the 
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Debtors’ Cash Management System provides the mechanism for cash to flow throughout the entire 

company so that operations may be maintained.  Specifically, the Cash Management System is 

tailored to meet the Debtors’ operating needs and enables the Debtors to control and monitor the 

global collection and disbursement of funds, ensure cash availability and liquidity, comply with the 

requirements of the Debtors’ financing agreements, and reduce administrative expenses by 

facilitating the movement of funds and the development of accurate account balances.  Given the 

economic scale and geographic reach of the Debtors’ business operations, to avoid any further 

disruption caused by these chapter 11 cases and to maximize the value of the Debtors’ estates, it is 

essential that the Debtors be allowed to maintain their well-developed and longstanding Cash 

Management System.  A chart depicting the flow of funds within the Cash Management System is 

attached hereto as Exhibit C. 

9. As described below, funds are transferred from the Operating Account to make 

payments on behalf of certain Debtor and Non-Debtor Affiliates to key customers and vendors in the 

ordinary course of business.  To lessen the disruption of the Debtors’ operations, the Debtors should 

be authorized to continue to make Intercompany Transfers (as defined below).   

B. The Debtors’ Bank Accounts 

10. The Debtors currently maintain eight (8) bank accounts, which are held at Bank of 

America, N.A., Bank of Montreal, Wells Fargo Bank, N.A., and Silicon Valley Bank (collectively, 

the “Banks”). 3   A complete list of bank accounts is attached to this Motion as Exhibit D 

(collectively, the “Bank Accounts”).  The Debtors utilize their Bank Accounts as follows:4 

                                                 
3 The number of Bank Accounts does not include bank accounts held by the Non-Debtor Affiliates.  The Non-

Debtor Affiliates currently maintain seventeen (17) bank accounts, which are held at Bank of America, N.A., 
ING Bank, ASB Bank Limited, ING Bank Slaski SA, ING Belgie N.V. and Intesa Sanpaolo SPA. 

4 This Motion provides an illustrative overview of the Debtors’ Bank Accounts.  The Debtors intend to close the 
Bank Accounts held at Wells Fargo Bank, N.A and Piper Jaffray, which have no activity.  The relief requested 
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i.  Debtors’ Bank Accounts 

a) Operating Account (*1702): The Debtors’ main operating account (the 
“Operating Account”) collects and disburses funds to meet all of the Debtors’ 
business operations globally.  Prior to the Petition Date, pursuant to the credit 
agreement and other loan documents (including deposit account control 
agreements) governing the Debtors’ prepetition asset-based revolving credit 
facility (the “ABL Facility”), on an a hoc basis, to fund the Operating Account, 
the Debtors calculated the disbursements to be paid on account of their liabilities, 
and submitted a borrowing base certificate and notice of borrowing to the 
Prepetition ABL Agent to indicate the amount the Debtors intended to borrow, 
and in turn, the Prepetition ABL Agent funded the Operating Account within 
three (3) business days with the requested amount.  

 
b) Collection Account (*3910):  The Debtors’ collection account (the “Collection 

Account”) collects cash and other receivables generated from the Debtors’ 
national operations on a daily basis.  Prior to the Petition Date, pursuant the ABL 
Facility with the Prepetition ABL Agent, each morning, all available funds from 
the Collection Account were automatically swept to a bank account held by the 
Prepetition ABL Agent to pay down the ABL Facility, and, in turn, any excess 
funds were manually swept back to the swept to the Operating Account.5   
 

c) Payroll Account (*1689): The Debtors’ payroll account (the “Payroll Account”) 
is funded from the Operating Account every other Wednesday to administer 
payroll for all of the Debtors’ domestic employees.  In addition, the Payroll 
Account is funded on an ad hoc basis to manually issue checks for approximately 
5 employees.  In turn, every other week, Bank of America withdraws funds from 
the Payroll Account to administer payroll to the Debtors’ employees, as 
applicable.  Any excess funds are transferred back to the Operating Account.  The 
Payroll Account is a Zero-Balance Account.6   
 

d) TriVascular Operating Account (*5539):  Debtor TriVascular, Inc.’s operating 
account (the “TriVascular Operating Account”) makes various payments to taxing 
and governmental authorities and funds the operations of its subsidiaries.  

 

 
(continued…) 
 

herein is applicable with respect to all of the Debtors’ Bank Accounts and is not limited to those Bank Accounts 
specifically described in this Motion. To the extent that there are any bank accounts not described in this 
Motion, the Debtors, out of an abundance of caution, seek authority to continue use of such existing bank 
accounts in the ordinary course of business, subject to the terms of this Motion. 

5 After the Petition Date, the Debtors will no longer automatically sweep any funds to the bank account held by 
the Prepetition ABL Agent to pay down the ABL Facility.  

6 A “Zero-Balance Account” is an account in which the proceeds are automatically swept into the Operating 
Account at the end of each day so that the account maintains no overnight balance.   
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e) Endologix Canada Operating Account (*7912):  Debtor Endologix Canada, 
LLC’s operating account (the “Endologix Canada Operating Account”) facilitates 
the Debtors’ operations in Canada and collects cash and other receivables 
generated from its daily operations.  In addition, the Endologix Canada Operating 
Account administers payroll to the Debtors’ employees in Canada and makes 
authorized expenditures, including payments to local governmental authorities 
and certain suppliers.  

 
f) Collateral Account (*4066):  The Debtors’ collateral account (the “Collateral 

Account”) holds funds to secure payment of the Debtors’ obligations under their 
credit card program with Bank of America, N.A.  As of the Petition Date, the 
aggregate amount of $1.2 million is held in the Collateral Account to secure the 
credit card program. 

 
ii.  Non-Debtor Bank Accounts 

a) Non-Debtor Operating Accounts (*4019, *4413, *6700, *0011, *9010, *0958, 
*2833, *9249, *9223, *9633, *9583, *0205, *4472, *4294). The Non-Debtors 
Affiliates’ operating accounts (the “Non-Debtor Operating Accounts”) make 
authorized expenditures, including payments to vendors and customers, 
administer employee payroll direct deposit and check deposits, and collect cash 
disbursements from customers from their daily operations.   

 
b) Non-Debtor Savings Accounts (*4874, *8218, *9231): The Non-Debtor 

Affiliates maintain three (3) savings accounts (the “Savings Accounts”) that had 
previously been used for investing excess funds.  The Savings Accounts hold de 
minimis funds and have no activity.   
 

11. As of the Petition Date, the Debtors’ Bank Accounts contained a total of 

approximately $17.1 million, which includes approximately $1.2 million in restricted cash.  The 

Debtors can and will continue to track and report any cash movements made by the Debtors and the 

Non-Debtor Affiliates.  
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C. The Debtors’ Intercompany Arrangements7 

12. The Debtors and the Non-Debtor Affiliates rely on a fluid system of intercompany 

transactions for purposes of day-to-day global operations (the “Intercompany Transfers”).  Indeed, 

the operational synergies of the Debtors would be substantially diluted were the Debtors unable to 

utilize the Intercompany Transfers.  These transfers, made in the ordinary course of business, result 

in intercompany receivables and payables.  At any given time, there may be Intercompany Claims 

(as defined below) owing between Debtors or between a Debtor and a Non-Debtor Affiliate in 

connection with the receipt and disbursement of funds, and there may be recognitions of offsets 

between Debtors or between a Debtor and a Non-Debtor Affiliate.   

13. The structure of the Cash Management System routes most ordinary course payments 

through the Operating Account.  For example, the Operating Account makes payments to customers 

and vendors on behalf of certain of the Debtors on account of invoices due and payable for various 

operating expenses and obligations arising from customer and vendor contracts.  Specifically, 

Intercompany Transfers may arise from one Debtor entity’s payment of accounts payable owed by 

another Debtor entity or one Debtor entity’s receipt of accounts receivable payments due to another 

Debtor entity.   

14. In addition, certain Intercompany Transfers also occur between the Debtors and the 

Non-Debtor Affiliates.  For example, Debtor Endologix Inc. (“Endologix”) is party to that certain 

Master Services Agreement (the “PEO Agreement”), dated March 17, 2015, with Celegro LLC, 

pursuant to which Celegro LLC, Pagus LLC, Tiger Consulting Sdn Bhd. and Tiger Consulting Pte 

                                                 
7  This Motion provides an illustrative overview of the Debtors’ typical Intercompany Transfers.  The relief 

requested herein is applicable with respect to all Intercompany Transfers and is not limited to those 
Intercompany Transfers specifically described in this Motion.  To the extent that there are any outstanding 
prepetition transactions related to Intercompany Transfers not described in this Motion, the Debtors, out of an 
abundance of caution, seek authority to continue such transactions.  
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Ltd., professional employer organizations (collectively, the “PEO”) act as co-employers of certain of 

non-Debtor affiliates’ (collectively, the “Non-Debtor Affiliates”) employees internationally (the 

“International Employees”).  Pursuant to the PEO Agreement, the Debtors transfer funds from the 

Operating Account to the PEO in order to administer payroll directly to the international employees 

of the Non-Debtor Affiliates and pay the service fee owed to the PEO.  

15. The Debtors and Non-Debtor Affiliates also engage in ordinary course transactions 

involving products purchased and sold among the entities (the “Intercompany Trade Transactions”).  

The Debtors also provide support services to the Non-Debtor Affiliates.  Specifically, the Debtors 

provide management support services to the Non-Debtor Affiliates, and, in turn, the Debtors charge 

the Non-Debtor Affiliates a management fee (the “Intercompany Management Transactions,” and 

together with the Intercompany Trade Transactions, the “Transactions”).  The Debtors historically 

accounted for the Transactions through a “netting system,” which involves the tracking and settling 

of intercompany account balances that accrue through such transactions.  For example, if the Debtors 

owe amounts to a Non-Debtor Affiliate as a result of goods purchased, the Debtors do not fully cash 

settle the corresponding debt with the Non-Debtor Affiliate, as described above.   

16. Generally, Intercompany Claims (as defined below) historically have not been fully 

settled by actual transfers of cash.  The Debtors track all Intercompany Transfers electronically in 

their accounting system, which transactions are recorded concurrently on the applicable entity’s 

balance sheet and income statement.  The accounting system requires that the entity generating the 

payable sends an intercompany bill and the corresponding entity books the entry upon receipt and 

review of such bill.  The Debtors maintain records of all transactions in their general company ledger 

and are able to identify, trace, and account for all Intercompany Transfers.  On a monthly basis, as 

part of the monthly close cycle, the Debtors’ accounting department prepares a reconciliation 
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demonstrating the various line items that make up the amounts owed between various Debtor and 

Non-Debtor Affiliate entities. 

17. After the Petition Date, the Debtors intend to settle postpetition obligations in the 

ordinary course related to Intercompany Transfers between Debtors and Non-Debtor Affiliates by 

transferring funds between the appropriate accounts in the Cash Management System described 

above.  In the ordinary course of business, obligations related to Intercompany Transfers between 

Debtors and Non-Debtor Affiliates are settled every quarter.  The Debtors maintain records of all 

transfers and can ascertain, trace and account for all Intercompany Transfers and will continue to do 

so during these chapter 11 cases.  

18. The Intercompany Transfers are ordinary course transactions that are integral to 

the Debtors’ business and the function of the Cash Management System.  In order to preserve the 

value of the Debtors’ estates and ensure that the Debtors’ business is not interrupted by these chapter 

11 cases, the Debtors seek authorization to continue to engage in the Intercompany Transfers 

in the ordinary course and consistent with past practice, subject to the terms and conditions described 

below.  

D. Compliance with U.S. Trustee Guidelines and Section 345 of the Bankruptcy Code 

19. To the best of the Debtors’ knowledge, each Bank Account is maintained at a Bank 

that is insured by the Federal Deposit Insurance Corporation (the “FDIC”), or with respect to the 

Bank of Account at Bank of Montreal, the Canadian Deposit Insurance Corporation (“CDIC”) and, 

therefore, complies with section 345(b) of the Bankruptcy Code.   

20. The Office of the United States Trustee for the Northern District of Texas (“U.S. 

Trustee”) has established certain operating guidelines (the “U.S. Trustee Guidelines”) for debtors in 

possession.  See Guidelines for Chapter 11 Cases, U.S. Department of Justice, United States Trustee 
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Program, Region 6, at p. 7.  The U.S. Trustee Guidelines generally require chapter 11 debtors to, 

among other things, deposit all estate funds with a financial institution that is an authorized 

depository approved by the U.S. Trustee and that agrees to comply with the requirements of the U.S. 

Trustee.  Id. 

21. Certain of the Debtors’ Bank Accounts comply with section 345 of the Bankruptcy 

Code because the Bank Accounts are maintained with Banks identified on the Authorized 

Depository List for the Northern District of Texas.8  However, the Debtors’ Bank Accounts with 

Bank of Montreal and Silicon Valley Bank are not listed as authorized depository institutions in this 

District.  Bank of Montreal and Silicon Valley Bank are well-capitalized and financially stable 

institutions and the amounts in each of these Bank Accounts are insured by the FDIC or the CDIC, 

as applicable. Requiring the Debtors to transfer these Bank Accounts to a designated authorized 

depository would place a needless and excessive administrative burden on the Debtors and impose 

significant, value-destructive costs to the Debtors’ estates.  The Debtors respectfully request that the 

Court authorize the Debtors to maintain, service, and administer these Bank Accounts, without 

interruption and in the ordinary course of business, notwithstanding the fact that such Bank 

Accounts are not with Banks that are listed as authorized depository institutions under the U.S. 

Trustee Guidelines. 

22. If, however, the requirements of section 345(b) are not waived as requested above, 

the Debtors propose to engage in good faith discussions with the U.S. Trustee to make other 

arrangements that are acceptable to the U.S. Trustee.  To enable such discussions, the Debtors 

request a 30-day extension (or such additional time to which the U.S. Trustee may agree) of the time 

period in which to either come into compliance with section 345(b) of the Bankruptcy Code or to 

                                                 
8 These Banks are Bank of America, N.A. and Wells Fargo Bank. 
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make other arrangements that would be acceptable to the U.S. Trustee (without prejudice to the 

Debtors’ rights to request further extensions by motion to the Court).  

RELIEF REQUESTED 

23. By this Motion, pursuant to sections 345, 363 and 503(b)(1) of the Bankruptcy Code 

and Bankruptcy Rules 6003 and 6004, the Debtors request entry of interim and final orders, (a) 

authorizing, but not directing, the Debtors’ continued use of their current Cash Management System, 

existing Bank Accounts and Business Forms (as defined below), including authorizing the Debtors 

to open and close bank accounts as necessary in the ordinary course of business and authorizing all 

Banks participating in the Debtors’ Cash Management System to honor certain transfers and 

chargeback fees and certain other amounts, (b) authorizing continued Intercompany Transfers and, to 

the extent applicable, granting administrative expense priority status to postpetition intercompany 

claims held by a Debtor against one or more of the other Debtors, (c) waiving or granting an 

extension of time to comply with the requirements of section 345(b) of the Bankruptcy Code, and (d) 

granting related relief.   

BASIS FOR RELIEF 

A. The Debtors’ Continued Use of the Existing Cash Management System and Bank 
Accounts and Business Forms Is Essential to Their Ongoing Business and Is in the Best 
Interests of the Debtors’ Estates and Creditors.  

Cash Management System 

24. The Debtors seek interim and final authority to continue to use their Cash 

Management System consistent with their prepetition business practices and procedures, pending a 

final hearing and further authorization pursuant to a final order on the Motion.  The Cash 

Management System is an ordinary course, essential business practice of the Debtors, and absent the 

requested relief, the Debtors would have to significantly alter their Cash Management System in 
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order to comply with the U.S. Trustee Guidelines.9  The Cash Management System currently in 

place enables the Debtors to: (a) control and monitor corporate funds, (b) ensure cash availability, 

and (c) reduce administrative expenses by facilitating the movement of funds.   

25. Section 363(c)(1) of the Bankruptcy Code authorizes a debtor to “use property of the 

estate in the ordinary course of business without notice or a hearing.”  11 U.S.C. § 363(c)(1).  The 

purpose of this section is to provide a debtor with the flexibility to engage in the ordinary 

transactions required to operate its business without excessive oversight by its creditors or the court.  

Bankruptcy courts treat requests for authority to continue utilizing existing cash management 

systems as a relatively “simple matter,” and have recognized that a centralized cash management 

system “allows efficient utilization of cash resources and recognizes the impracticalities of 

maintaining separate cash accounts for the many different purposes that require cash.”  In re 

Columbia Gas Sys. Inc., 136 B.R. 930, 934 (Bankr. D. Del. 1992), aff’d in part and rev’d in part, 

997 F.2d 1039 (3d Cir. 1993); In re Collins & Aikman Corp., 401 B.R. 900, 902 (Bankr. E.D. Mich. 

2009) (noting that the court authorized the debtors’ continued use of a cash management system 

which the debtors characterized as critical to their operations and necessary to efficiently and 

effectively operate their large and complex business operations).  As a result, courts have concluded 

that the requirement to maintain all accounts separately “would be a huge administrative burden and 

economically inefficient.”  Columbia Gas, 997 F.2d at 1061; see also Southmark Corp. v. Grosz (In 

re Southmark Corp.), 49 F.3d 1111, 1114 (5th Cir. 1995) (observing that a cash management system 

allows a debtor “to administer more efficiently and effectively its financial operations and assets”); 

In re Sandridge Energy, Inc., No. 16-32488, 2018 WL 889357, at *3 (Bankr. S.D. Tex. Feb. 5, 2018) 
                                                 
9 Among other requirements, the U.S. Trustee Guidelines with respect to a debtor’s cash management system 

include: (a) close all existing bank accounts; (b) open new accounts designated as “debtor in possession” 
accounts; and (c) include the words “debtor in possession” and certain other information on all checks.  See 28 
U.S.C.§ 586 and U.S. Trustee Guidelines.   
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(stating that maintaining a centralized cash management system allows the debtors to manage the 

cash of operating units in a cost-effective, efficient manner). 

26. Additionally, the Court may rely on its equitable powers to grant the relief requested 

herein.  Specifically, section 105(a) of the Bankruptcy Code authorizes the Court to “issue any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of this title.” 11 

U.S.C. § 105(a).  Under section 105(a) of the Bankruptcy Code and the doctrine of necessity, the 

Court may exercise its broad grant of equitable powers to approve this Motion, including the 

payment of prepetition obligations when such payment is essential to the continued operation of a 

debtor's business.  In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002) (noting that the 

doctrine of necessity is necessary to carry out the provisions of the bankruptcy code because debtors 

in possession are fiduciaries of the estate); see also In re All Trac Transp., Inc., 306 B.R. 859, 876 

(Bankr. N.D. Tex. 2004).  Therefore, it is within the Court’s equitable power under section 105(a) of 

the Bankruptcy Code to approve the continued use of the Cash Management System. 

27. Further, the continued postpetition use of cash management systems has been 

approved as a routine matter in other chapter 11 cases in this jurisdiction.  See, e.g., In re Tuesday 

Morning Corp., Case No. 20-31476 [Docket No. 68] (Bankr. N.D. Tex. May 28, 2020) (authorizing 

continued use of cash management and business systems); In re Highland Capital MGMT., L.P., 

Case No. 19-34054 [Docket No. 379] (Bankr. N.D. Tex. Jan. 21, 2020) (same); In re PHI., Case No. 

19-30923 [Docket No. 271] (Bankr. N.D. Tex. Apr. 17, 2019) (same); In re SAS Healthcare, Inc., 

Case No. 19-40401 [Docket No. 50] (Bankr. N.D. Tex. Feb. 6, 2019) (same); In re Taco Bueno 

Restaurants, Inc., Case No. 18-33678 [Docket No. 148] (Bankr. N.D. Tex. Nov. 30, 2018) (same); In 

re 4 West Holdings, Inc., Case No. 18-30777 [Docket No. 256] (Bankr. N.D. Tex. April 17, 2018) 

(same). 
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28. The Cash Management System constitutes an ordinary course and essential business 

practice, providing significant benefits to the Debtors, including the ability to control corporate 

funds, ensure the maximum availability of funds when and where necessary, and reduce borrowing 

costs and administrative expenses by facilitating the movement of funds and the development of 

more timely and accurate account balance information.  The use of the Cash Management System 

historically has reduced the Debtors’ expenses by enabling the Debtors to use funds in an optimal 

and efficient manner.  In light of the manner in which the Debtors generate and track transactions 

related to their operations, any disruption in the Debtors’ cash management procedures may disrupt 

payments to employees and key vendors, among others, and will hamper the Debtors’ efforts to 

preserve and enhance the value of their estates.  Therefore, it is essential that the Debtors be 

permitted to continue to use their Cash Management System in accordance with their existing cash 

management procedures. 

29. By this Motion, the Debtors also seek authority to implement ordinary course changes 

to their Cash Management System, should the Debtors in the ordinary course of business determine 

that changes in the Cash Management System are beneficial to their businesses and estates.  The 

Debtors request that the Banks be authorized to honor the Debtors’ requests to open or close any 

Bank Accounts; provided, however, that any new domestic account is established at a bank insured 

with the FDIC and is organized under the laws of the United States or any state therein.  The Debtors 

will provide written notice within ten business days following the opening or closing of any Bank 

Account to the U.S. Trustee, counsel to the DIP Secured Parties and any statutory committee(s) 

appointed in these chapter 11 cases.  Except as otherwise provided in this Motion, the Debtors will 

not implement any other changes to their Cash Management System without obtaining prior 

approval from the Court. 
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30. The Debtors respectfully submit that under the circumstances, the maintenance of the 

Debtors’ Cash Management System in substantially the same form as it existed prior to the Petition 

Date is in the best interests of the Debtors’ estates and creditors.  Preserving a “business as usual” 

atmosphere and avoiding the unnecessary distractions that inevitably would be associated with any 

substantial change to the Cash Management System will (a) facilitate the Debtors’ stabilization of 

their postpetition business operations, and (b) assist the Debtors in their efforts to reorganize and 

preserve value. 

Bank Accounts 

31. As set forth above, the Debtors currently maintain multiple Bank Accounts in the 

ordinary course of their businesses.  As part of their request to maintain their Cash Management 

System, the Debtors hereby request that they be permitted to continue to use their Bank Accounts 

with the same account numbers.  Absent this relief, the U.S. Trustee Guidelines would require the 

Debtors to close all of their prepetition Bank Accounts and open new accounts, which will disrupt 

the Debtors’ relationships with customers, suppliers, and the Non-Debtor Affiliates, all of whom are 

accustomed to working with the current Cash Management System.  Allowing the Debtors to 

continue to use their prepetition Bank Accounts will assist the Debtors in accomplishing a smooth 

transition to operating in chapter 11. 

32. To protect against the possible inadvertent payment of prepetition claims, the Debtors 

will immediately advise their Banks not to honor checks issued by the Debtors prior to the Petition 

Date, except as otherwise expressly permitted by an order of the Court.  The Debtors will 

communicate to the Banks what checks have been expressly permitted by an order of the Court.  

Moreover, the Debtors have the capacity to draw the necessary distinctions between prepetition and 

postpetition obligations and payments without closing the Bank Accounts and opening new ones. 

Authority to continue the use of Bank Accounts has been granted in other chapter 11 cases.  See, 
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e.g., Cases Cited supra, ¶ 27 (authorizing debtors to designate, maintain and continue to use all of the 

prepetition bank accounts under the same account numbers). 

Business Forms 

33. In the ordinary course of their businesses, the Debtors use a multitude of checks and 

other business forms (including but not limited to checks, deposit slips, letterhead, contracts, 

purchase orders and invoices) (collectively, the “Business Forms”).  The majority of the Debtors’ 

Bank Accounts are managed electronically and do not use paper forms.  However, the Debtors may 

use limited preprinted letterhead, checks and related documents (the “Preprinted Forms”).  By virtue 

of the nature and scope of the Debtors’ business operations and the large number of suppliers of 

goods and services with whom the Debtors deal on a regular basis, it is important that the Debtors be 

permitted to continue to use the Preprinted Forms without alteration or change and without the 

“Debtor in Possession” designation.  Otherwise, the estates will be required to bear a potentially 

significant expense which the Debtors’ respectfully submit is unwarranted.  Once such Preprinted 

Forms are depleted, the Debtors will then seek to replace them with forms containing the “Debtor in 

Possession” designation. 

34. As parties that presently conduct business with the Debtors likely will be aware of the 

Debtors’ status as debtors in possession, the alteration of the Debtors’ Preprinted Forms would be 

unnecessary and unduly burdensome.  See, e.g., Cases Cited, supra, ¶ 27 (authorizing debtors to use 

their present forms, including preprinted checks, without reference to their status as debtors in 

possession, provided, however, that debtors would start imprinting the legend “DIP” thereon 

following depletion of the Debtors’ inventory of preprinted forms).  
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B. The Court Should Authorize Banks Participating in the Cash Management System to 
Honor Certain Transfers, Charge Bank Fees and Certain Other Amounts.  

35. Contemporaneously with the filing of this Motion, the Debtors filed various motions 

for authorization to pay prepetition claims.  With respect to some of these claims, prior to the 

Petition Date, the Debtors issued checks that have yet to clear the banking system and, but for the 

entry of an order of the Bankruptcy Court, such checks would not clear.  With respect to other 

prepetition debt, the Debtors intend to issue checks postpetition on account of such debt once the 

Court enters an order permitting the Debtors to take such action.  The Debtors intend to inform their 

Banks regarding which prepetition checks should be honored pursuant to orders of the Court 

authorizing such payments. 

36. As a result of the foregoing, the Debtors request that the Banks be authorized to 

accept and honor all representations from the Debtors as to which checks, drafts, wires or automatic 

clearing house transactions (“ACH Transfers”) should be honored or dishonored consistent with any 

order of this Court and governing law, whether such checks, drafts, wires or ACH Transfers are 

dated prior to, on or subsequent to the Petition Date.  Pursuant to the relief requested in this Motion, 

the Banks will not be liable to any party on account of: (a) following the Debtors’ instructions or 

representations as to any order of this Court; (b) the honoring of any prepetition check or item in a 

good-faith belief that the Court authorized such prepetition check or item to be honored; or (c) an 

innocent mistake made despite implementation of reasonable item-handling procedures.  Such relief 

is reasonable and appropriate because the Banks are not in a position to independently verify or audit 

whether a particular item may be paid in accordance with a Court order or otherwise. 

37. Finally, the Debtors request authority for the Banks to charge, and the Debtors to pay 

or honor, customary fees and expenses associated with the nature of the deposit and cash 

management services rendered to the Debtors, whether arising prepetition or postpetition (the “Bank 
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Fees”), and further, to charge back to the appropriate accounts of the Debtors any amounts resulting 

from returned checks or other returned items, including, without limitation, returned items that result 

from ACH Transfers, wire transfers, or other electronic transfers of any kind (collectively, the 

“Returned Items”) regardless of whether such items were deposited or transferred prepetition or 

postpetition and regardless of whether the Returned Items relate to prepetition or postpetition items 

or transfers. 

38. The Debtors require this relief to minimize the disruption of the Cash Management 

System and their Bank Accounts and to assist them in accomplishing a smooth transition to 

operating in chapter 11.  Courts routinely permit debtors to pay bank fees and for banks to charge 

back returned items in chapter 11 cases.  See, e.g., Cases Cited, supra, ¶ 27.   

C. It Is Appropriate to Permit Continued Intercompany Transfers and Grant 
Administrative Expense Status to Intercompany Claims, Where Applicable.  

39. As noted above, under the Cash Management System, transfers are made between 

multiple Debtor and Non-Debtor Affiliate Bank Accounts that are necessary to fund operations.  The 

Debtors maintain, and will continue to maintain, current records of all transfers and can readily 

ascertain, trace, and account for all Intercompany Transfers. 

40. The intercompany funding reduces the administrative costs incurred by the Debtors.  

In addition, due to the manner in which the Debtors are structured and the way in which they operate 

their businesses, it is necessary to continue with the Intercompany Transfers so that the cash flow 

through the corporate structure is maintained.  If the Debtors discontinued intercompany funding, 

specifically, the transfer of funds from the Operating Account on behalf of certain Debtor and Non-

Debtor Affiliates, the Cash Management System and related administrative controls would be 

disrupted to the detriment of the Debtors and their estates.  The Debtors thus submit that the 
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continuation of the intercompany funding is in the best interests of the Debtors’ respective estates 

and creditors.  

41. The Debtors respectfully request that, pursuant to section 503(b)(1) of the Bankruptcy 

Code, all intercompany claims against a Debtor by another Debtor or a Non-Debtor Affiliate arising 

after the Petition Date as a result of intercompany transactions through the Cash Management 

System (collectively, “Intercompany Claims”) be accorded administrative expense priority status.  

Transfers among the Debtors and their affiliates represent extensions of intercompany credit and the 

Debtors believe it is necessary to continue with their historic processes of recording and repaying 

such extensions of credit.  According administrative expense status to Intercompany Claims will 

ensure that each individual Debtor and Non-Debtor Affiliate utilizing funds flowing through the 

Cash Management System will continue to bear ultimate repayment responsibility for such 

borrowings.   See In re Taco Bueno Restaurants, Inc., Case No. 18-33678 [Docket No. 148] (Bankr. 

N.D. Tex. Nov. 30, 2018) (approving intercompany transactions and according administrative 

priority status to intercompany claims arising after the petition date as a result of such intercompany 

transactions). 

D. Cause Exists for Waiving the U.S. Trustee Guidelines Regarding Authorized 
Depositories on an Interim and Final Basis.  

42. To the extent that the Cash Management System does not strictly comply with section 

345 of the Bankruptcy Code, the Debtors seek a waiver of the deposit and investment requirements 

set forth therein.   

43. Section 345(a) of the Bankruptcy Code governs a debtor’s deposit and investment of 

cash during its chapter 11 case and authorizes such deposits or investments as “will yield the 

maximum reasonable net return on such money, taking into account the safety of such deposit or 

investment.” 11 U.S.C. § 345(a).  For deposits or investments that are not “insured or guaranteed by 

Case 20-31840-sgj11 Doc 7 Filed 07/05/20    Entered 07/05/20 23:55:01    Page 19 of 23



 

 20 

the United States or by a department, agency, or instrumentality of the United States or backed by 

the full faith and credit of the United States,” section 345(b) of the Bankruptcy Code requires that 

the debtor obtain from the “entity with which the money is deposited or invested a bond in favor of 

the United States [that is] secured by the undertaking of a[n adequate] corporate surety . . . unless the 

court for cause orders otherwise.”  Courts may waive compliance with section 345 of the Bankruptcy 

Code and the U.S. Trustee Guidelines for “cause,” recognizing that they are often impractical and 

potentially detrimental to a debtor’s postpetition business operations and restructuring efforts.   See, 

e.g., Southmark v. Grosz, 49 F.3d at 1114 (finding that the cash management system allows the 

debtor “to administer more efficiently and effectively its financial operations and assets”); see also 

In re Seger, 444 B.R. 492, 493 (Bankr. D. Mass. 2011) (stating that, for cause the court can waive 

the requirements of 345(b) for chapter 7 and chapter 11 private trustees); see also In re Serv. Merch. 

Co., Inc., 240 B.R. 894, 896 (Bankr. M.D. Tenn. 1999) (finding that cause existed to waive the 

requirements of 345(b) for the debtor). 

44. All of the Bank Accounts are maintained at well-capitalized, highly rated banks that 

are insured by the FDIC or the CDIC.  Because the Bank Accounts are vital to the Cash 

Management System, requiring the Debtors to transfer certain of the Bank Accounts to other 

banks—to, in effect, reestablish their Cash Management System—would be unduly burdensome to 

the Debtors’ operations and would distract the Debtors and their employees from the important task 

of continuing to operate the Debtors’ businesses in the ordinary course and proceed towards a timely 

exit from chapter 11.  Therefore, the Debtors submit that it is in the best interests of their estates to 

continue to maintain the Bank Accounts during the pendency of these chapter 11 cases.   
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THE DEBTORS SATISFY BANKRUPTCY RULE 6003(b) 

45. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate and 

irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that arose 

before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. Bankr. P. 

6003(b).  Immediate and irreparable harm exists where the absence of relief would impair a debtor’s 

ability to reorganize or threaten the debtor’s future as a going concern.  Specifically, the Fifth Circuit 

has interpreted the language “immediate and irreparable harm” in the context of preliminary 

injunctions.  In that context, courts in this Circuit have explained that irreparable harm requires proof 

that “(1) the harm to plaintiffs is imminent (2) the injury would be irreparable and (3) that plaintiffs 

have no other adequate legal remedy.” See, e.g., GoNannies, Inc. v. GoAuPair.Com, Inc., 464 F. 

Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. Granata, 515 F.2d 922, 925 (5th Cir. 1975)).  

46.  As described in this Motion and in the First Day Declaration, the Debtors’ business 

operations rely heavily on their efficient and uninterrupted Cash Management System.  Requiring 

the Debtors to adopt a new, segregated system would be costly and would hinder the restructuring 

process.  Accordingly, the Debtors submit that the relief requested in this Motion is necessary to 

avoid immediate and irreparable harm to the Debtors and, therefore, Bankruptcy Rule 6003(b) is 

satisfied. 

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

47. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the First 

Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable harm to 

the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice requirements under 
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Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy Rule 6004(h), to the 

extent such notice requirements and such stay apply. 

NOTICE 

48. Notice of this Motion shall be provided to: (a) the U.S. Trustee; (b) the Offices of the 

Attorney General for each of the states in which the Debtors are incorporated; (c) the United States 

Attorney’s Office for the Northern District of Texas; (d) the Debtors’ thirty largest unsecured 

creditors on a consolidated basis; (e) counsel to the DIP Secured Parties, the Prepetition ABL Agent 

and the Prepetition Term Loan Agent; (f) Wilmington Trust, N.A., as collateral agent with respect to 

the 5.00% Voluntary Convertible Senior Secured Notes due 2024; (g) the Banks; (h) the Internal 

Revenue Service; (i) the U.S. Securities and Exchange Commission; (j) the U.S. Food and Drug 

Administration; (k) any party that has requested notice pursuant to Bankruptcy Rule 2002; and (l) 

any other party in interest entitled to notice of this Motion.  Due to the urgency of the circumstances 

surrounding this Motion and the nature of the relief in it, the Debtors respectfully submit that no 

further notice of this Motion is required. 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the interim order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in this Motion, 

(ii) schedule a final hearing on the Motion and thereafter enter the final order substantially in the 

form attached hereto as Exhibit B, and (iii) grant such other and further relief as the Court may 

deem just and proper. 

Dated: July 5, 2020    Respectfully submitted, 
Dallas, Texas 
     DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger     
Andrew B. Zollinger, State Bar No. 24063944 

      David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 
 
- and - 
 
Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail: thomas.califano@us.dlapiper.com 
 
- and - 
 
Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 
 
Proposed Counsel for the Debtors 
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Proposed Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
In re: 
 
TRIVASCULAR SALES LLC, et al.,1 
 
   Debtors. 

 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-31840 (SGJ) 
 
(Jointly Administered) 
 
Re: Docket No. __ 

   
INTERIM ORDER (I) AUTHORIZING THE CONTINUED USE OF THE  

DEBTORS’ CASH MANAGEMENT SYSTEM, (II) AUTHORIZING  
CONTINUED INTERCOMPANY TRANSFERS AMONG DEBTOR AND  
NON-DEBTOR AFFILIATES AND (III) GRANTING RELATED RELIEF 

 
This matter coming before the Court on the motion (the “Motion”), 2  filed by the 

above-captioned debtors (collectively, the “Debtors”), for entry of an interim order (this “Interim 

Order”), (i) authorizing, but not directing, the Debtors to continue use of their current Cash 

Management System, existing Bank Accounts, and Business Forms, including authorizing the 
                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618. 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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Debtors to open and close Bank Accounts and authorizing all Banks participating in the Cash 

Management System to honor certain transfers and charge Bank Fees and certain other amounts, 

(ii) authorizing continued Intercompany Transfers and, to the extent applicable, granting 

administrative expense priority status to postpetition Intercompany Claims held by a Debtor 

against one or more of the other Debtors or Non-Debtor Affiliates and (iii) granting related relief, 

all as further described in the Motion; and upon consideration of the First Day Declaration; and 

this Court having jurisdiction to consider the Motion and the relief requested therein under 28 

U.S.C. §§ 157 and 1334; and this Court having found that this is a core proceeding under 28 

U.S.C. § 157(b)(2); and this Court having found that venue of this proceeding and the Motion in 

this District is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion and opportunity for a hearing were adequate and appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

Motion and this Court having determined that the legal and factual bases set forth in the Motion 

and the First Day Declaration establish just cause for the relief granted herein; and this Court 

having found and determined that the relief sought in the Motion is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on an interim basis, as set forth herein. 

2. The Debtors are authorized, on an interim basis, to: (a) maintain and continue 

using in the ordinary course, subject to the terms of this Interim Order, the Cash Management 

System described in the Motion, a diagram of which is attached to the Motion as Exhibit C, 

including the Bank Accounts listed as Exhibit D to the Motion, and (b) open and close Bank 

Case 20-31840-sgj11 Doc 7-1 Filed 07/05/20    Entered 07/05/20 23:55:01    Page 3 of 10



 

 - 3 - 

Accounts without further order of this Court; provided, however, that (i) with respect to the 

opening of a Bank Account, such Bank Account is with a Bank that is insured with the FDIC, 

CDIC, or the foreign equivalent and (ii) the Debtors will provide written notice within ten 

business days following the opening or closing of any bank account to the U.S. Trustee, counsel 

to the DIP Secured Parties and any statutory committee(s) appointed in these chapter 11 cases. 

3. The Debtors are authorized to continue to use the Bank Accounts under existing 

account numbers without interruption; provided, however, that no checks or other debits issued 

against the Bank Accounts prior to the commencement of these chapter 11 cases shall be 

honored, except as otherwise set forth in this Interim Order or as authorized by other or further 

order of this Court and as represented by the Debtors to such Banks. 

4. Notwithstanding anything herein to the contrary, but subject in any event to the 

terms of the Financing Order (as defined below), (a) those certain existing deposit agreements 

between the Debtors and Banks shall continue to govern the postpetition cash management 

relationship between the Debtors and the Banks, and all of the provisions of such agreements, 

including, without limitation, the termination and fee provisions, shall remain in full force and 

effect, (b) the Debtors and the Banks may, without further order of this Court, agree to and 

implement non-material changes to the cash management systems and procedures in the ordinary 

course of business and (c) in the course of providing cash management services to the Debtors, 

the Banks are authorized without further order of this Court to deduct from the appropriate 

accounts of the Debtors the Bank Fees, and further, to charge back to the appropriate accounts of 

the Debtors any amounts resulting from Returned Items regardless of whether such items were 

deposited or transferred prepetition or postpetition and regardless of whether the Returned Items 

relate to prepetition or postpetition items or transfers.  The Debtors shall provide (i) five business 
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days’ prior written notice of any material change to the Cash Management System to the counsel 

to the DIP Secured Parties and (ii) fifteen business day’s prior written notice of any material 

change to the Cash Management System to the U.S. Trustee and any statutory committee(s) 

appointed in these chapter 11 cases. 

5. The Debtors shall promptly reimburse Banks for any claims, including Bank Fees, 

whether arising (a) under their contractual arrangement and account documentation with the 

Debtors or otherwise or (b) prior to or after the Petition Date, in connection with any Returned 

Items, and such claims by the Banks shall be joint and several allowed administrative priority 

claims against each Debtor, without the need to file any motion, pursuant to section 364(c)(1) of 

the Bankruptcy Code.  All Bank Fees shall be entitled to administrative expense priority pursuant 

to section 503(b) of the Bankruptcy Code. 

6. The Banks are authorized, but not directed, to continue to service and administer 

the Bank Accounts as accounts of each respective Debtor as a debtor in possession without 

interruption and in the usual and ordinary course, and to receive, process, honor and pay any and 

all checks, drafts, wires, or ACH Transfers drawn on the Bank Accounts after the Petition Date 

by the holders or makers thereof (to the extent of available funds), as the case may be, including 

with respect to checks or other items issued prior to the Petition Date to the extent authorized by 

this Interim Order or a further order of this Court.  The Banks are authorized to accept and honor 

all representations from the Debtors, as to which checks, drafts, wires or ACH transfers should 

be honored or dishonored.  The Debtors shall rename the Bank Accounts as “debtor in 

possession” accounts with the Petition Date and the lead case number included in the account 

title.  The Banks are also authorized to waive any applicable requirement to establish separate 

accounts for cash collateral and/or tax payments.   
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7. Except for those checks, drafts, wires, or ACH Transfers that may be honored and 

paid in accordance with any order(s) of this Court authorizing payment of certain prepetition 

claims, and except as otherwise set forth in this Interim Order or as authorized by other or further 

order of this Court and as represented by the Debtors to such Banks, no checks, drafts, wires, or 

ACH Transfers issued on the existing Bank Accounts prior to the Petition Date but presented for 

payment after the Petition Date shall be honored or paid. 

8. Notwithstanding any provision of this Interim Order to the contrary, the Banks 

shall not be liable to any party or otherwise deemed in violation of this Interim Order on account 

of: (a) following the Debtors’ instructions or Debtors’ representations as to any order of this 

Court; (b) the honoring of any prepetition check or item in a good faith belief that the Court has 

authorized such prepetition check or item to be honored despite implementation of reasonable 

item-handling procedures; or (c) as the result of an innocent mistake made despite 

implementation of customary item-handling procedures. 

9. The Banks are authorized to debit the Bank Accounts in the ordinary course of 

business and without further order of this Court on account of all checks drawn on the Debtors' 

accounts which were cashed at the counter of Banks or exchanged for cashier's or official checks 

by the payees thereof prior to the Petition Date.  

10. The Debtors are authorized to maintain and continue the use of any Bank Account 

in place as of the Petition Date that was not listed on Exhibit D in the ordinary course of 

business, subject to the terms of this Interim Order. 

11. The Debtors are authorized to continue to use their existing checks and other 

Business Forms, which checks and Business Forms shall not be required to include the legend 

“Debtor in Possession” or the lead case number; provided, however, that, with respect to checks 
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or other business forms which the Debtors or their agents print themselves, the Debtors, to the 

extent practicable, shall begin printing the “Debtor in Possession” legend, and include the 

debtor-in-possession lead case number, on such items within ten business days of the date of 

entry of this Interim Order.  However, if new checks and Business Forms are ordered, such 

checks and Business Forms shall be required to include the legend “Debtor in Possession” and a 

“debtor-in-possession case number.”  Third-party payroll and benefits administrators and 

providers are also authorized to prepare and issue checks on behalf of the Debtors, subject to the 

provisions of this paragraph. 

12. The Debtors are authorized, from and after the Petition Date on an interim basis, 

to continue to utilize their Cash Management System with respect to Intercompany Transfers and 

the Transactions, as described in the Motion, in accordance with the Debtors’ customary 

business practices that existed prior to the Petition Date.  All net Intercompany Claims against a 

Debtor held by another Debtor or Non-Debtor Affiliate arising from postpetition Intercompany 

Transfers, if any, shall be entitled to administrative expense priority pursuant to section 

503(b)(1) of the Bankruptcy Code, subject to any administrative expense claims granted to the 

DIP Secured Parties.   

13. The Debtors shall maintain accurate and detailed records of all transfers, 

including Intercompany Transfers, so that all transactions may be readily ascertained, traced, 

recorded properly and distinguished between prepetition and postpetition transactions.  

14. Section 345 of the Bankruptcy Code and any provision of the U.S. Trustee 

Guidelines requiring that the Bank Accounts be U.S. Trustee authorized depositories is waived 

with respect to the Bank Accounts existing as of the Petition Date. 
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15. Within ten business days of the date of entry of this Interim Order, the Debtors 

shall contact each of the Banks, providing each of the Debtors’ employer identification numbers 

and the lead case numbers and identifying each of their Bank Accounts held at such Banks as 

being held by a debtor in possession in a bankruptcy case. 

16. The Debtors are hereby authorized to execute any additional documents and 

cooperate with the Banks as may be required to carry out the intent and purpose of this Interim 

Order.  

17. Notwithstanding anything to the contrary contained in this Interim Order or in the 

Motion, any payment, obligation or other relief authorized by this Interim Order shall be subject 

to and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Interim Order 

and a Financing Order, the terms of the applicable Financing Order shall control (solely to the 

extent of such conflict). 

18. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_____________, 2020 at ___:___ __.m. (prevailing Central Time) before the Honorable 

_____________, Bankruptcy Judge for the United States Bankruptcy Court for the Northern 

District of Texas, Earle Cabell Federal Building, 1100 Commerce St., Fourteenth Floor, 

Courtroom ___, Dallas, Texas 75242.  Any objections or responses to entry of a final order on 

the Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (prevailing Central 

Time) on ______________________, 2020, and served on the following parties: (a) proposed 

counsel for the Debtors, DLA Piper LLP (US), 1251 Avenue of the Americas, New York, New 
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York 10020 (Attn: Thomas R. Califano, Esq. [thomas.califano@us.dlapiper.com]), 200 South 

Biscayne Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 

[rachel.nanes@us.dlapiper.com]), and 1900 North Pearl Street, Suite 2200, Dallas, Texas 75201 

(Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com] and David E. Avraham, 

Esq. [david.avraham@us.dlapiper.com]); (b) the Office of the United States Trustee for the 

Northern District of Texas, Earle Cabell Federal Building, 1100 Commerce Street, Room 976, 

Dallas, TX 75242 (Attn: Lisa L. Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (c) counsel to the 

DIP Secured Parties, the Prepetition ABL Agent and the Prepetition Term Loan Agent, Sullivan 

& Cromwell LLP, 125 Broad St., New York, New York 10004 (Attn: James L. Bromley, Esq.  

[bromleyj@sullcrom.com] and Ari B. Blaut, Esq, [blauta@sullcrom.com]) and Vinson & Elkins 

LLP, 2001 Ross Ave. Suite 3900, Dallas, Texas 75201, (Attn: Paul E Heath, Esq. 

[pheath@velaw.com] and Matthew J. Pyeatt, Esq. [mpyeatt@velaw.com]); (d) Wilmington 

Trust, N.A., as collateral agent with respect to the 5.00% Voluntary Convertible Senior Secured 

Notes due 2024; and (e) counsel to any official committee of unsecured creditors appointed in 

these chapter 11 cases.  In the event no Objections to entry of a final order on the Motion are 

timely received, this Court may enter such final order without need for the Final Hearing. 

19. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

20. The requirements of Bankruptcy Rule 6004(a) are waived.   

21. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Interim Order shall be immediately effective and enforceable upon 

its entry. 

22. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Interim Order. 
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23. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

###END OF ORDER### 
Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger     
Andrew B. Zollinger, State Bar No. 24063944 
David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 
 
- and - 
 
Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 
 
- and - 
 
Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 
 
Proposed Counsel for the Debtors 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
   
In re: 
 
TRIVASCULAR SALES LLC, et al.,1 
 
   Debtors. 

 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 20-31840 (SGJ) 
 
(Jointly Administered) 
 
Re: Docket No. __ & __ 

   
FINAL ORDER (I) AUTHORIZING THE CONTINUED USE OF  

THE DEBTORS’ CASH MANAGEMENT SYSTEM, (II) AUTHORIZING 
 CONTINUED INTERCOMPANY TRANSFERS AMONG DEBTOR AND  
NON-DEBTOR AFFILIATES AND (III) GRANTING RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”), 2  filed by the 

above-captioned debtors (collectively, the “Debtors”), for entry of a final order (this “Final 

Order”), (i) authorizing, but not directing, the Debtors to continue use of their current Cash 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618. 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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Management System, existing Bank Accounts, and Business Forms, including authorizing the 

Debtors to open and close Bank Accounts and authorizing all Banks participating in the Cash 

Management System to honor certain transfers and charge Bank Fees and certain other amounts, 

(ii) authorizing continued Intercompany Transfers and, to the extent applicable, granting 

administrative expense priority status to postpetition Intercompany Claims held by a Debtor 

against one or more of the other Debtors or Non-Debtor Affiliates and (iii) granting related relief, 

all as further described in the Motion; and upon consideration of the First Day Declaration; and 

this Court having jurisdiction to consider the Motion and the relief requested therein under 28 

U.S.C. §§ 157 and 1334; and this Court having found that this is a core proceeding under 28 

U.S.C. § 157(b)(2); and this Court having found that venue of this proceeding and the Motion in 

this District is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion and opportunity for a hearing were adequate and appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

Motion and this Court having determined that the legal and factual bases set forth in the Motion 

and the First Day Declaration establish just cause for the relief granted herein; and this Court 

having found and determined that the relief sought in the Motion is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest;  and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on a final basis, as set forth herein. 

2. The Debtors are authorized, on a final basis, to: (a) maintain and continue using in 

the ordinary course, subject to the terms of this Final Order, the Cash Management System 

described in the Motion, a diagram of which is attached to the Motion as Exhibit C, including the 
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Bank Accounts listed as Exhibit D to the Motion, and (b) open and close Bank Accounts without 

further order of this Court; provided, however, that (i) with respect to the opening of a Bank 

Account, such Bank Account is with a Bank that is insured with the FDIC, CDIC, or the foreign 

equivalent and (ii) the Debtors will provide written notice within ten business days following the 

opening or closing of any Bank Account to the U.S. Trustee, counsel to the DIP Secured Parties 

and any statutory committee(s) appointed in these chapter 11 cases. 

3. The Debtors are authorized to continue to use the Bank Accounts under existing 

account numbers without interruption; provided, however, that no checks or other debits issued 

against the Bank Accounts prior to the commencement of these chapter 11 cases shall be 

honored, except as otherwise set forth in this Final Order or as authorized by other or further 

order of this Court and as represented by the Debtors to such Banks. 

4. Notwithstanding anything herein to the contrary, but subject in any event to the 

terms of any Financing Order (as defined below), (a) those certain existing deposit agreements 

between the Debtors and Banks shall continue to govern the postpetition cash management 

relationship between the Debtors and Banks, and all of the provisions of such agreements, 

including, without limitation, the termination and fee provisions, shall remain in full force and 

effect, (b) the Debtors and the Banks may, without  further order of this Court, agree to and 

implement non-material changes to the Cash Management System and procedures in the ordinary 

course of business, and (c) in the course of providing cash management services to the Debtors, 

the Banks are authorized without further order of this Court to deduct from the appropriate 

accounts of the Debtors the Bank Fees, and further, to charge back to the appropriate accounts of 

the Debtors any amounts resulting from Returned Items, regardless of whether such items were 

deposited or transferred prepetition or postpetition and regardless of whether the Returned Items 
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relate to prepetition or postpetition items or transfers.  The Debtors shall provide (i) five business 

days’ prior written notice of any material change to the Cash Management System to the counsel 

to the DIP Secured Parties and (ii) fifteen business day’s prior written notice of any material 

change to the Cash Management System to the U.S. Trustee and any statutory committee(s) 

appointed in these chapter 11 cases. 

5. The Debtors shall promptly reimburse the Banks for any claims, including Bank 

Fees, whether arising (a) under their contractual arrangement and account documentation with 

the Debtors or otherwise or (b) prior to or after the Petition Date, in connection with any 

Returned Items, and such claims by the Banks shall be joint and several allowed administrative 

priority claims against each Debtor, without the need to file any motion, pursuant to section 

364(c)(1) of the Bankruptcy Code.  All Bank Fees shall be entitled to administrative expense 

priority pursuant to section 503(b) of the Bankruptcy Code. 

6. The Banks are authorized, but not directed, to continue to service and administer 

the Bank Accounts as accounts of each respective Debtor as a debtor in possession without 

interruption and in the usual and ordinary course, and to receive, process, honor and pay any and 

all checks, drafts, wires, or ACH Transfers drawn on the Bank Accounts after the Petition Date 

by the holders or makers thereof (to the extent of available funds), as the case may be, including 

with respect to checks or other items issued prior to the Petition Date to the extent authorized by 

this Order or a further order of this Court.  The Debtors shall rename the Bank Accounts as 

debtor in possession accounts with the Petition Date and the lead case number included in the 

account title.  The Banks are also authorized to waive any applicable requirement to establish 

separate accounts for cash collateral and/or tax payments.   
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7. Except for those checks, drafts, wires, or ACH Transfers that may be honored and 

paid in accordance with any order(s) of this Court authorizing payment of certain prepetition 

claims, and except as otherwise set forth in this Final Order, no checks, drafts, wires, or ACH 

Transfers issued on the existing Bank Accounts prior to the Petition Date but presented for 

payment after the Petition Date shall be honored or paid. 

8. Notwithstanding any provision of this Final Order to the contrary, the Banks shall 

not be liable to any party or otherwise deemed in violation of this Final Order on account of: (a) 

following the Debtors’ instructions or Debtors’ representations as to any order of this Court; (b) 

the honoring of any prepetition check or item in a good faith belief that the Court has authorized 

such prepetition check or item to be honored despite implementation of reasonable item-handling 

procedures; or (c) as the result of an innocent mistake made despite implementation of customary 

item-handling procedures. 

9. The Banks are authorized to debit the Bank Accounts in the ordinary course of 

business and without further order of this Court on account of all checks drawn on the Debtors’ 

accounts which were cashed at the counter of Banks or exchanged for cashier’s or official checks 

by the payees thereof prior to the Petition Date.  

10. The Debtors are authorized to maintain and continue the use of any Bank Account 

in place as of the Petition Date that was not listed on Exhibit D in the ordinary course of 

business, subject to the terms of this Final Order. 

11. The Debtors are authorized to continue to use their existing checks and other 

Business Forms, which checks and Business Forms shall not be required to include the legend 

“Debtor in Possession” or a debtor in possession case number; provided, however, that, with 

respect to checks or other business forms which the Debtors or their agents print themselves, to 
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the extent practicable, the Debtors shall begin printing the “Debtor in Possession” legend, and 

include the debtor-in-possession lead case number, on such items within ten business days of the 

date of entry of this Final Order.  However, if new checks and Business Forms are ordered, such 

checks and business forms shall be required to include the legend “Debtor in Possession” and a 

“debtor-in-possession case number.”  Third-party payroll and benefits administrators and 

providers are also authorized to prepare and issue checks on behalf of the Debtors, subject to the 

provisions of this paragraph. 

12. The Debtors are authorized, from and after the Petition Date, to continue to utilize 

their Cash Management System with respect to Intercompany Transfers and the Transactions, as 

described in the Motion, in accordance with the Debtors’ customary business practices that 

existed prior to the Petition Date and except as otherwise provided in this Final Order.  All net 

Intercompany Claims against a Debtor held by another Debtor or Non-Debtor Affiliate arising 

from postpetition Intercompany Transfers shall be entitled to administrative expense priority 

pursuant to section 503(b)(1) of the Bankruptcy Code, subject to any administrative expense 

claims granted to the DIP Secured Parties.   

13. The Debtors shall maintain accurate and detailed records of all transfers, 

including Intercompany Transfers, so that all transactions may be readily ascertained, traced, 

recorded properly and distinguished between prepetition and postpetition transactions.   

14. Section 345 of the Bankruptcy Code and any provision of the U.S. Trustee 

Guidelines requiring that the Bank Accounts be U.S. Trustee authorized depositories is waived 

with respect to the Bank Accounts existing as of the Petition Date. 

15. Within ten business days of the date of entry of this Final Order, the Debtors shall 

contact each of the Banks, providing each of the Debtors’ employer identification numbers and 
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the lead case number, and identifying each of their Bank Accounts held at such Banks as being 

held by a debtor in possession in a bankruptcy case. 

16. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Final Order and 

a Financing Order, the terms of the applicable Financing Order shall control (solely to the extent 

of such conflict). 

17. The Debtors are hereby authorized to execute any additional documents and 

cooperate with the Banks as may be required to carry out the intent and purpose of this Final 

Order.  

18. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

19. The requirements of Bankruptcy Rule 6004(a) are waived. 

20. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Final Order shall be immediately effective and enforceable upon its entry. 

21. The Debtors are hereby authorized to take all actions necessary to implement the 

relief granted in this Final Order. 

22. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Final Order. 

###END OF ORDER### 
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Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger     
Andrew B. Zollinger, State Bar No. 24063944 
David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 
 
- and - 
 
Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 
 
- and - 
 
Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 
 
Proposed Counsel for the Debtors 
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Exhibit D 

Bank Accounts 

 

                                                 
1  This Bank Account has no activity and the Debtors intend to close the Bank Account.  

2  This Bank Account has no activity and the Debtors intend to close the Bank Account.  

3  This Bank Account has no activity and the Debtors intend to close the Bank Account.  

Debtor Bank Name Account Type 
Account Number 

(Last 4) 
Endologix, Inc. Bank of America, N.A. Operating Account xxxx1702 
Endologix, Inc. Bank of America, N.A. Payroll Account xxxx1689 

Endologix, Inc. Bank of America, N.A. 
Collection 
Account 

xxxx3910 

Endologix, Inc. Bank of America, N.A. 
Credit Card 

Security Account 
xxxx4066 

Endologix Canada, 
LLC 

Bank of Montreal Operating Account xxxx7912 

TriVascular, Inc. Silicon Valley Bank Operating Account xxxx5539 
Endologix, Inc. Wells Fargo Bank, N.A. Operating Account xxxx52791 
Endologix, Inc. Wells Fargo Bank, N.A. Payroll Account xxxx53112 

Endologix, Inc. Piper Jaffray 
Brokerage 

Security Account 
Xxxx97163 
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