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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR ENTRY OF  
INTERIM AND FINAL ORDERS (I) APPROVING THE  

DEBTORS’ PROPOSED FORM OF ADEQUATE ASSURANCE OF  
PAYMENT FOR FUTURE UTILITY SERVICES, (II) ESTABLISHING  

PROCEDURES FOR RESOLVING OBJECTIONS BY UTILITY  
COMPANIES, AND (III) PROHIBITING UTILITY COMPANIES  

FROM ALTERING, REFUSING, OR DISCONTINUING SERVICE 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of interim 

and final orders, substantially in the forms attached hereto as Exhibit A and Exhibit B, 

(i) approving the Debtors’ proposed form of adequate assurance of postpetition payment to the 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

Case 20-31840-sgj11 Doc 8 Filed 07/06/20    Entered 07/06/20 00:09:13    Page 1 of 17



2 

Utility Companies (as defined below), (ii) establishing procedures for resolving any objections 

by the Utility Companies relating to the Proposed Adequate Assurance (as defined below), and 

(iii) prohibiting the Utility Companies from altering, refusing, or discontinuing service to, or 

discriminating against the Debtors solely on the basis of the commencement of these chapter 11 

cases, a debt that is owed by the Debtors for services rendered prior to the Petition Date (as 

defined below), or on account of any perceived inadequacy of the Debtors’ Proposed Adequate 

Assurance.  In support of this Motion, the Debtors rely upon the Declaration of John 

Onopchenko, the Debtor’ Chief Executive Officer in Support of Petitions and First Day 

Pleadings (the “First Day Declaration”),2 filed contemporaneously with this Motion, and further 

respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the 

“Court”) has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this 

matter under 28 U.S.C. §§ 157 and 1334.  The District Court’s jurisdiction has been referred to 

this Court pursuant to 28 U.S.C. § 157 and the District Court’s Miscellaneous Order No. 33, 

Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc dated August 3, 1984.  

This is a core proceeding under 28 U.S.C. § 157(b).  

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. 

§§ 1408 and 1409. 

3. The bases for the relief requested in this Motion are sections 105, 366, 1107, and 

1108 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 and 6004 of the 

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the First Day Declaration. 
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Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 9013-1 of the Local 

Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of Texas.  

BACKGROUND 

4. On the date hereof (the “Petition Date”), each of the Debtors filed with this Court 

a voluntary petition for relief under chapter 11 of the Bankruptcy Code.  

5. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the 

date hereof, no trustee, examiner, or official committee of unsecured creditors has been 

appointed in the Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to 

section 341 of the Bankruptcy Code. 

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 

cases, is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion 

by reference. 

I. The Utility Services 

7. In the ordinary course operation of their business, the Debtors obtain various 

utility services, such as electricity, natural gas, water, trash collection, internet access, 

telecommunication, and/or other services (each, a “Utility Service” and collectively, the “Utility 

Services”) from “utility companies” as that term is used in section 366 of the Bankruptcy Code 

(each a “Utility Company” and collectively, the “Utility Companies”).  A list of the Utility 
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Companies3 that provide Utility Services to the Debtors as of the Petition Date is attached hereto 

as Exhibit C (the “Utility Company List”).4

8. Prior to the Petition Date, the Debtors spent an average of approximately 

$107,355 each month on account of Utility Services.  Uninterrupted Utility Services are essential 

to the Debtors’ business operations during the pendency of these chapter 11 cases.  Should any 

Utility Company alter, refuse, or discontinue service, even for a brief period, the Debtors’ 

business operations could be severely disrupted, and such disruption would jeopardize the 

Debtors’ restructuring efforts.  Accordingly, the Debtors seek to establish an orderly process for 

providing adequate assurance to their Utility Companies without jeopardizing the Debtors’ 

business or chapter 11 cases. 

RELIEF REQUESTED 

9. By this Motion, pursuant to sections 105(a) and 366 of the Bankruptcy Code and 

Bankruptcy Rules 6003 and 6004, the Debtors request entry of interim and final orders, (a) 

approving the Debtors’ proposed form of adequate assurance of postpetition payment to the 

Utility Companies of a deposit in an amount equal to a roughly two week period of the Debtors’ 

estimated aggregate utility expenses for Utility Companies based on the Debtors’ average 

payments over the last three (3) month period prior to the Petition Date (the “Estimated Utility 

Expense”), for each Utility Company for a total of approximately $41,321, into a newly created, 

segregated account under the Debtors’ control; (b) approving procedures for resolving any 

objections by the Utility Companies relating to the Proposed Adequate Assurance (defined 

3 The Debtors reserve the right to argue that any of the entities now or hereafter included on the Utility 
Service List are not “utilities” within the meaning of section 366(a) of the Bankruptcy Code. 

4 The Debtors believe that the Utility Company List includes all of their Utility Companies as of the Petition 
Date.  However, to the extent that any Utility Company has been omitted from that list, the Debtors request 
that any order granting the relief sought herein apply to any and all of the Debtors’ Utility Companies. 
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below); and (c) prohibiting the Utility Companies from altering, refusing, or discontinuing 

service to, or discriminating against the Debtors solely on the basis of (i) the commencement of 

these chapter 11 cases, (ii) a debt that is owed by the Debtors for services rendered prior to the 

Petition Date, or (iii) on account of any perceived inadequacy of the Debtors’ Proposed 

Adequate Assurance pending entry of the Final Order.   

I. Adequate Assurance 

A. The Proposed Adequate Assurance Deposit 

10. Pursuant to section 366(c)(2) of the Bankruptcy Code, a utility may alter, refuse 

or discontinue a chapter 11 debtor’s utility service if the utility does not receive from the debtor 

“adequate assurance of payment” within thirty (30) days of the commencement of a debtor’s 

chapter 11 case.5 See 11 U.S.C. § 366(c)(2).  Section 366(c)(1)(A) of the Bankruptcy Code 

defines the phrase “assurance of payment” to mean, among other things, a cash deposit.  See 

11 U.S.C. § 366(c)(1)(A)(i).   

11. The Debtors intend to pay all undisputed postpetition obligations owed to the 

Utility Companies in a timely manner.  Additionally, the Debtors propose to provide “assurance 

of payment” to Utility Companies within twenty (20) days after the Petition Date by placing a 

cash deposit (the “Adequate Assurance Deposit”) equal, on an aggregate basis, to the Estimated 

Utility Expense for each Utility Company into a newly created, segregated account of the 

Debtors (the “Utility Deposit Account”) under the Debtors’ control for the benefit of any Utility 

Company, unless any such Utility Company agrees in writing to a lesser amount or is paid in 

5 While “[i]t is unclear how the 30-day period [in section 366(c)(2) of the Bankruptcy Code] meshes with the 
normal 20-day period in section 366(b) . . . [t]he better view is that, because section 366(c) is more 
specifically applicable to chapter 11 cases, the 30-day period, rather than the 20-day period in section 
366(b), should apply.”  See 3 Collier on Bankruptcy ¶ 366.03[2] (Alan N. Resnick & Henry J. Sommer 
eds., 15th ed. rev. 2008); In re Astle, 338 B.R. 855, 859 (Bankr. D. Idaho 2006) (deciding that the 
provisions of Bankruptcy Code section 366(c) only apply in chapter 11 cases). 
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advance for Utility Services.  The Debtors estimate that the total amount of such Adequate 

Assurance Deposit is approximately $41,321.  No creditor of any of the Debtors shall have any 

interest in or lien on the Adequate Assurance Deposit or the Utility Deposit Account. 

12. The Debtors propose that the Utility Deposit Account be maintained until the 

earlier of (a) entry of an order of the Court authorizing or directing the return of the Adequate 

Assurance Deposit to the Debtors, (b) the date upon which a sale of all or substantially all of the 

Debtors’ assets is consummated, or (c) the effective date of any chapter 11 plan in the Debtors’ 

chapter 11 cases.  In addition, the Debtors seek authority to reduce the Adequate Assurance 

Deposit to the extent that it includes an amount on account of a Utility Company that the Debtors 

subsequently determine should be removed from the Utility Services List. 

13. The Debtors submit that the availability of the Adequate Assurance Deposit, as 

offset against any existing deposits with a Utility Company, together with the Debtors’ ability to 

pay for future Utility Services during the chapter 11 cases in the ordinary course of business 

(collectively, the “Proposed Adequate Assurance”), constitute adequate assurance of payment to 

the Utility Companies for purposes of section 366 of the Bankruptcy Code. 

14. Accordingly, the Debtors believe that no other or further assurance of payment is 

necessary.  If a Utility Company believes that additional or alternative assurance of payment is 

necessary, however, the Debtors submit that the Utility Company must request such additional or 

alternative assurance of payment in accordance with the procedures described below. 

B. Additional Adequate Assurance Procedures 

15. To address the right of any Utility Company under section 366(c)(2) of the 

Bankruptcy Code to seek additional adequate assurance satisfactory to it, the Debtors propose 

that the following procedures (the “Adequate Assurance Procedures”) be adopted: 
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i. If a Utility Company is not satisfied with the Proposed 
Adequate Assurance and seeks additional adequate 
assurance of payment, it must serve within thirty (30) days 
from the Petition Date an additional assurance request (an 
“Additional Assurance Request”) upon (i) the Debtors, 
TriVascular Sales LLC, et al., 2 Musick, Irvine, California 
92618 (Attn: John Onopchenko); (ii) DLA Piper LLP (US), 
1900 North Pearl Street, Suite 2200, Dallas, Texas 75201, 
(Attn: Andrew B. Zollinger, Esq. 
[andrew.zollinger@us.dlapiper.com] and David E. 
Avraham, Esq. [david.avraham@us.dlapiper.com]), 1251 
Avenue of the Americas, New York, New York 10020, 
(Attn: Thomas R. Califano, Esq. 
[thomas.califano@us.dlapiper.com]), 200 South Biscayne 
Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel 
Nanes, Esq. [rachel.nanes@us.dlapiper.com]); (iii) the 
Office of the United States Trustee for the Northern District 
of Texas, Earle Cabell Federal Building, 1100 Commerce 
Street, Room 976, Dallas, TX 75242 (Attn: Lisa L. 
Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (iv) counsel 
to any statutory committee appointed in these chapter 11 
cases; (v) counsel to the DIP Secured Parties, the 
Prepetition ABL Agent and the Prepetition Term Loan 
Agent, Sullivan & Cromwell LLP, 125 Broad St., New 
York, New York 10004 (Attn: James L. Bromley, Esq. 
[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. 
[blauta@sullcrom.com]) and Vinson & Elkins LLP, 2001 
Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E. 
Heath, Esq. [pheath@velaw.com] and Matthew J. Pyeatt, 
Esq. [mpyeatt@velaw.com]) (collectively, the “Notice 
Parties”) via first class mail and electronic mail. 

ii. Each Additional Assurance Request must (i) be made in 
writing; (ii) set forth the amount and form of additional 
assurance of payment requested; (iii) set forth the type of 
Utility Services, any account numbers, and the location for 
which Utility Services are provided; (iv) set forth whether 
the Utility Company holds any deposits or other security, 
and if so, in what amount; and (v) set forth why the Utility 
Company believes the Proposed Adequate Assurance is not 
sufficient adequate assurance of payment. 

iii. Upon the Debtors’ receipt of an Additional Assurance 
Request, the Debtors shall have twenty (20) days after the 
receipt of such Additional Assurance Request (the 
“Resolution Period”) to negotiate with such Utility 
Company to resolve its request for additional assurance of 
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payment.  The Debtors and the applicable Utility Company 
also may mutually agree to extend the Resolution Period. 

iv. The Debtors may resolve any Additional Assurance 
Request by mutual agreement with the requesting Utility 
Company and without further order of the Court, and may, 
in connection with any such resolution, in their discretion, 
provide the requesting Utility Company with additional 
assurance of future payment in a form satisfactory to the 
Utility Company, including, but not limited to, cash 
deposits, prepayments and/or other forms of security, if the 
Debtors believe such additional assurance is reasonable.  
The Debtors may reduce the amount of the Adequate 
Assurance Deposit by any amount allocated to a particular 
Utility Company to the extent consistent with any 
alternative adequate assurance arrangements mutually 
agreed to by the Debtors and the affected Utility Company. 

v. If the Debtors determine that an Additional Assurance 
Request is not reasonable or they are not able to resolve 
such request during the Resolution Period, the Debtors, 
during or promptly after the Resolution Period, will seek to 
schedule a hearing to be held on the date of the next 
scheduled omnibus hearing, to determine the adequacy of 
assurances of payment made to the requesting Utility 
Company (the “Determination Hearing”), pursuant to 
section 366(c)(3)(A) of the Bankruptcy Code. 

vi. Pending the resolution of the Additional Assurance Request 
at a Determination Hearing, the Utility Company making 
such request shall not discontinue, alter, or refuse service to 
the Debtors on account of unpaid charges for prepetition 
services, the commencement of these chapter 11 cases, or 
any objections to the Proposed Adequate Assurance, or 
require the Debtors to furnish any additional deposit or 
other security for the continued provision of services. 

II. Subsequent Modifications of Utility Company List and Procedures for Subsequently 
Identified Utility Companies 

16. Despite the Debtors’ diligent efforts, certain Utility Companies may not yet have 

been identified by the Debtors or included on the Utility Service List (each, an “Additional 

Utility Company” and, collectively, the “Additional Utility Companies”).  Thus, promptly upon 

the discovery of an Additional Utility Company, the Debtors will increase the Adequate 
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Assurance Deposit by an amount equal to approximately two weeks of the Estimated Utility 

Expense for each Additional Utility Company, unless such Additional Utility Company agrees in 

writing to a lesser amount or is paid in advance for Utility Services.  In addition, the Debtors 

request that the Court provide that the Additional Utility Companies are subject to the terms of 

the order approving this Motion on an interim basis and any final order on this Motion, including 

the Adequate Assurance Procedures. 

17. Further, it is possible that during the course of these chapter 11 cases, the Debtors 

may cease doing business in the ordinary course with certain Utility Companies for which funds 

have been contributed to the Adequate Assurance Deposit (each, a “Closed Account” and 

collectively, the “Closed Accounts”).  The Debtors seek authority in such case to decrease the 

amount of the Adequate Assurance Deposit by withdrawing from the Utility Deposit Account the 

amount deposited with respect to such Closed Account, solely to the extent no known dispute 

regarding postpetition payments exists. 

18. The Debtors submit that the relief requested in this Motion strikes a fair balance 

between protecting the rights of the Utility Companies, the rights of the Debtors under the 

Bankruptcy Code, and the need for the Debtors to continue to receive, for the benefit of their 

estates, the Utility Services upon which their business depends.  The Utility Companies will not 

be prejudiced by the Proposed Adequate Assurance, the requirement to provide the Debtors with 

uninterrupted access to Utility Services, or the Adequate Assurance Procedures. 

III. Prohibition on Altering, Refusing, or Discontinuing Service 

19. Pending the entry of interim and final orders with respect to this Motion, and 

pending resolution of any Additional Assurance Request, objection, or Determination Hearing, 

the Utility Companies, including the Additional Utility Companies, shall be prohibited from 

(i) discriminating against the Debtors, (ii) altering, refusing, or discontinuing service to the 
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Debtors, or (iii) requiring payment of a deposit or receipt or any other security for continued 

service other than the Adequate Assurance Deposit, as a result of the Debtors’ bankruptcy filings 

or any outstanding prepetition invoices. 

BASIS FOR RELIEF 

20. Section 366 of the Bankruptcy Code protects a debtor against the immediate 

termination or alteration of utility services after the Petition Date.  See 11 U.S.C. § 366.  Section 

366(c) of the Bankruptcy Code requires the debtor to provide “adequate assurance” of payment 

for postpetition services in a form “satisfactory” to the utility provider within thirty (30) days of 

the Petition Date, or the utility provider may alter, refuse, or discontinue service. 11 U.S.C. 

§ 366(c)(2).  Section 366(c)(1) of the Bankruptcy Code enumerates what constitutes “assurance 

of payment.”  11 U.S.C. § 366(c)(1).  Although assurance of payment must be “adequate,” it 

need not constitute an absolute guarantee of the debtors’ ability to pay.  See, e.g., In re Great Atl. 

& Pac. Tea Co., No. 11-CV-1338, 2011 WL 5546954, at *5 (Bankr. S.D.N.Y. Nov. 14, 2011) 

(“Courts will approve an amount that is adequate enough to insure against unreasonable risk of 

nonpayment, but are not required to give the equivalent of a guaranty of payment in full.”); In re 

Caldor, Inc., 199 B.R. 1, 3 (S.D.N.Y. 1996) (“Section 366(b) requires . . . adequate assurance of 

payment. The statute does not require an absolute guarantee of payment.”) (internal quotation 

and citation omitted), aff’d sub nom. Va. Elec. & Power Co. v. Caldor, Inc., 117 F.3d 646 (2d 

Cir. 1997).  A utility does not have greater rights simply because a debtor filed a bankruptcy 

case.  See In re Begley, 41 B.R. 402 (E.D. Pa. 1984), aff’d sub nom. Begley v. Philadelphia Elec. 

Co., 760 F.2d 46 (3d Cir. 1985).   

21. When considering whether a given assurance of payment is “adequate,” the Court 

should examine the totality of the circumstances to determine whether the such utility provider 

will be subject to an unreasonable risk of nonpayment.  See Mass. Elec. Co. v. Keydata Corp. (In 
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re Keydata Corp.), 12 B.R. 156, 158 (B.A.P. 1st Cir. 1981) (citing In re Cunha, 1 B.R. 330 

(Bankr. E.D. Va. 1979)); In re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 82–83 (Bankr. 

S.D.N.Y. 2002).  Courts have recognized that, in determining the requisite level of adequate 

assurance, “a bankruptcy court must focus upon the need of the utility for assurance, and . . . 

require that the debtor supply no more than that, since the debtor almost perforce has a 

conflicting need to conserve scarce financial resources.”  Va. Elec. & Power Co., 117 F.3d at 650 

(internal quotations omitted) (citing In re Penn Jersey Corp., 72 B.R. 981, 985 (Bankr. E.D. Pa. 

1987)); see also In re Penn. Cent. Transp. Co., 467 F.2d 100, 103-04 (3d Cir. 1972) (affirming 

bankruptcy court’s ruling that no utility deposits were necessary where such deposits would 

likely “jeopardize the continuing operation of the [debtor] merely to give further security to 

suppliers who already are reasonably protected.”); In re Buffets Holdings, Inc., Case No. 08-

10141 (MFW), 2009 WL 453112, at *1 (D. Del. Feb. 24, 2009) (recognizing the bankruptcy 

court’s approval of an approximately 50% deposit).  Accordingly, demands by a utility provider 

for a guarantee of payment should be refused when a debtor’s specific circumstances already 

afford adequate assurance of payment. 

22. Here, the Utility Companies are adequately protected against the risk of 

nonpayment for future services.  The Adequate Assurance Deposit and the Debtors’ ongoing 

ability to meet obligations as they come due in the ordinary course provides assurance of the 

Debtors’ payment of their future obligations.  Moreover, the termination of any Utility Service 

could result in the Debtors’ inability to operate their business to the detriment of their 

stakeholders and the sale process.  See In re Monroe Well Serv., Inc., 83 B.R. 317, 321–22 

(Bankr. E.D. Pa. 1988) (noting that without utility service, the debtors “would have to cease 
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operations” and that section 366 of the Bankruptcy Code “was intended to limit the leverage held 

by utility companies, not increase it.”).  

23. Courts are permitted to fashion reasonable procedures, such as the Debtors’ 

proposed Adequate Assurance Procedures, to implement the protections afforded under section 

366 of the Bankruptcy Code.  See, e.g., In re Circuit City Stores Inc., No. 08-35653, 2009 WL 

484553, at *5 (Bankr. E.D. Va. Jan. 14, 2009) (“The plain language of § 366 of the Bankruptcy 

Code allows the court to adopt the Procedures set forth in the Utility Order.”).  Without such 

procedures, the Debtors “could be forced to address numerous requests by utility companies in 

an unorganized manner at a critical period in their efforts to reorganize.” Id.  Here, 

notwithstanding a determination that the Debtors’ Proposed Adequate Assurance constitutes 

sufficient adequate assurance, any rights the Utility Companies believe they have under sections 

366(b) and 366(c)(2) of the Bankruptcy Code are wholly preserved under the Adequate 

Assurance Procedures.  See id. at *5–6.  The Utility Companies still may choose, in accordance 

with the Adequate Assurance Procedures, to request modification of the Proposed Adequate 

Assurance.  See id. at *6.  However, the implementation of the Adequate Assurance Procedures 

will avoid a disorganized process whereby each Utility Company could make a last-minute 

demand for adequate assurance that would force the Debtors to pay under the threat of losing 

critical Utility Services.  See id. at *5. 

24. Without the protections afforded by the Adequate Assurance Procedures, the 

Debtors could be forced to address ad hoc requests by Utility Companies in an unorganized 

manner in the initial, critical stages of their restructuring process, when their efforts should be 

focused on stabilizing their operations, continuing negotiations regarding a sale process, and 

maximizing value for all of their stakeholders.  The orderly process contemplated by the 
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Adequate Assurance Procedures is necessary for a smooth transition by the Debtors into chapter 

11 and will aid in their restructuring efforts.  Moreover, the Adequate Assurance Procedures will 

establish a fair process that will ensure all parties act in good faith. 

25. The relief sought herein is similar to relief granted in other recent chapter 11 cases 

filed in this jurisdiction.  See, e.g., In re Taco Bueno Rest., Inc., et al., Case No. 18-33678 

[Docket No. 155] (Bankr. N.D. Tex. Nov. 6, 2018) (order deeming utility providers adequately 

assured of future performance upon a deposit, equal to two weeks of utilities services, into a 

segregated account); In re 4 West Holdings, Inc., et al., Case No. 18-30777 [Docket No. 259] 

(Bankr. N.D. Tex. April 17, 2018) (same); In re Vasari, LLC, Case No. 17-44246 [Docket No. 

137] (Bankr. N.D. Tex. Nov. 20, 2017) (same); In re ADPT DFW Holdings LLC., Case No. 17-

31432 [Docket No. 213] (Bankr. N.D. Tex. Mar. 21, 2017) (same); In re Erickson Incorporated, 

et al., Case No. 16-34293 [Docket No. 140] (Bankr. N.D. Tex. Dec. 5, 2016) (same); In re 

Forest Park Medical Center at Southlake, LLC, Case No. 16-40273 [Docket No. 75] (Bankr. 

N.D. Tex. Feb. 2, 2016) (same). 

26. Further, the Court possesses the power, under section 105(a) of the Bankruptcy 

Code, to “issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.” 11 U.S.C. § 105(a). The Adequate Assurance Procedures and the 

Proposed Adequate Assurance are necessary and appropriate to carry out the provisions of the 

Bankruptcy Code, particularly section 366.  Accordingly, the Court should exercise its powers 

under sections 366 and 105(a) of the Bankruptcy Code and approve both the Adequate 

Assurance Procedures and the Proposed Adequate Assurance. 
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THE DEBTORS SATISFY REQUIREMENTS OF BANKRUPTCY RULE 6003(b) 

27. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate 

and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that 

arose before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. 

Bankr. P. 6003(b).  Immediate and irreparable harm exists where the absence of relief would 

impair a debtor’s ability to reorganize or threaten the debtor’s future as a going concern.  

Specifically, the Fifth Circuit has interpreted the language “immediate and irreparable harm” in 

the context of preliminary injunctions.  In that context, courts in this Circuit have explained that 

irreparable harm requires proof that “(1) the harm to plaintiffs is imminent (2) the injury would 

be irreparable and (3) that plaintiffs have no other adequate legal remedy.” See, e.g., GoNannies, 

Inc. v. GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. 

Granata, 515 F.2d 922, 925 (5th Cir. 1975)).   

28. Specifically, as described in this Motion and in the First Day Declaration, 

continuation of payment to the Utility Companies is essential to the Debtors’ business 

operations.  Further, the relief requested in this Motion is necessary to minimize disruption to the 

Debtors’ business and operations, the continuation of which will permit them to meet certain 

operating expenses and maintain vendor support.  The failure to maintain the Utility Services 

would have immediate and negative consequences to the Debtors’ business operations to the 

detriment and prejudice of all parties in interest.  Accordingly, the Debtors submit that the relief 

requested in this Motion is necessary to avoid immediate and irreparable harm to the Debtors 

and, therefore, Bankruptcy Rule 6003(b) is satisfied.  
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REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

29. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing 

the use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the 

First Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable 

harm to the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy 

Rule 6004(h), to the extent such notice requirements and such stay apply. 

RESERVATION OF RIGHTS 

30. Nothing contained in this Motion is intended or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any 

party in interest’s rights to dispute any unpaid portion of a claim; or (iii) an approval or 

assumption of any agreement under section 365 of the Bankruptcy Code.  Likewise, if this Court 

grants the relief sought in this Motion, any payment made pursuant to such an order is not 

intended and should not be construed as an admission as to the validity of any claim or a waiver 

of the Debtors’ rights to dispute such claim at a later date. 

NOTICE 

31. Notice of this Motion shall be provided to: (a) the U.S. Trustee; (b) the Offices of 

the Attorney General for each of the states in which the Debtors are incorporated; (c) the United 

States Attorney’s Office for the Northern District of Texas (d) the Debtors’ thirty largest 

unsecured creditors on a consolidated basis; (e) counsel to the DIP Secured Parties, the 

Prepetition ABL Agent and the Prepetition Term Loan Agent; (f) Wilmington Trust, N.A., as 

collateral agent with respect to the 5.00% Voluntary Convertible Senior Secured Notes due 2024; 

(g) the Utility Companies; (h) the Banks; (i) the Internal Revenue Service; (j) the U.S. Securities 
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and Exchange Commission; (k) the U.S. Food and Drug Administration; (l) any party that has 

requested notice pursuant to Bankruptcy Rule 2002; and (m) any other party in interest entitled 

to notice of this Motion.   Due to the urgency of the circumstances surrounding this Motion and 

the nature of the relief in it, the Debtors respectfully submit that no further notice of this Motion 

is required. 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the interim 

order, substantially in the form attached hereto as Exhibit A, granting the relief requested in this 

Motion, (ii) schedule a final hearing on the Motion and thereafter enter the final order 

substantially in the form attached hereto as Exhibit B, and (iii) grant such other and further relief 

as the Court may deem just and proper. 

Dated: July 5, 2020  Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission 
pending)
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail: thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors 

Case 20-31840-sgj11 Doc 8 Filed 07/06/20    Entered 07/06/20 00:09:13    Page 17 of 17



EXHIBIT A 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

INTERIM ORDER (I) APPROVING THE DEBTORS’ PROPOSED  
FORM OF ADEQUATE ASSURANCE OF PAYMENT FOR  

FUTURE UTILITY SERVICES, (II) ESTABLISHING PROCEDURES  
FOR RESOLVING OBJECTIONS BY UTILITY COMPANIES,  

AND (III) PROHIBITING UTILITY COMPANIES FROM  
ALTERING, REFUSING, OR DISCONTINUING SERVICE 

This matter coming before the Court on the motion (the “Motion”)2 filed by the above-

captioned debtors (collectively, the “Debtors”), for entry an interim order (this “Interim Order”), 

(i) approving the Debtors’ proposed form of adequate assurance of postpetition payment to the 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined in this Interim Order shall have the meanings ascribed to 
them in the Motion. 
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Utility Companies, (ii) establishing procedures for resolving any objections by the Utility 

Companies relating to the Proposed Adequate Assurance, and (iii) prohibiting the Utility 

Companies from altering, refusing, or discontinuing service to, or discriminating against, the 

Debtors solely on the basis of the commencement of these cases, a debt that is owed by the 

Debtors for services rendered prior to the Petition Date, or on account of any perceived 

inadequacy of the Debtors’ Proposed Adequate Assurance, all as further described in the Motion; 

and upon consideration of the First Day Declaration; and this Court having jurisdiction to 

consider the Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334; and this 

Court having found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and this Court 

having found that venue of this proceeding and the Motion in this District is proper under 28 

U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion and 

opportunity for a hearing were adequate and appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and this Court having 

determined that the legal and factual bases set forth in the Motion and the First Day Declaration 

establish just cause for the relief granted herein; and this Court having found and determined that 

the relief sought in the Motion is in the best interests of the Debtors’ estates, their creditors, and 

other parties in interest; and upon all of the proceedings had before this Court; and after due 

deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on an interim basis, as set forth herein. 

2. Subject to the procedures described below, each Utility Company shall not 

(a) alter, refuse, terminate, and/or discontinue utility services to or discriminate against the 

Debtors on the basis of the commencement of these chapter 11 cases or on account of 
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outstanding prepetition invoices or (b) require additional assurance of payment, other than the 

Adequate Assurance Deposit, as a condition to the Debtors receiving such utility services. 

3. Subject to the terms of this Interim Order, as adequate assurance for the payment 

of Utility Services, as reflected on Exhibit C attached to the Motion, the Debtors shall make a 

cash deposit in the amount of approximately $41,321, which satisfies, on an aggregate basis, the 

estimated costs for Utility Services provided by each Utility Company on the Utility Company 

List for a period of two weeks calculated based on the Debtors’ estimated average payments over 

the three (3) month period prior to the Petition Date (the “Adequate Assurance Deposit”), into a 

newly created, segregated account of the Debtors (the “Utility Deposit Account”) under the 

Debtors’ control for the benefit of Utility Companies, except those Utility Companies that agree 

in writing to a lesser amount, or are paid in advance for Utility Services. 

4. Notwithstanding anything to the contrary in any other order of this Court, 

including any DIP financing order, no creditor, including the DIP Secured Parties, shall have any 

interest in or lien on the Adequate Assurance Deposit or the Utility Deposit Account. 

5. The Adequate Assurance Deposit shall be maintained until the earlier of (a) entry 

of an order of the Court authorizing or directing the return of the Adequate Assurance Deposit to 

the Debtors, (b) the date upon which a sale of all or substantially all of the Debtors’ assets is 

consummated, or (c) the effective date of any chapter 11 plan in the Debtors’ chapter 11 cases. 

6. The Debtors are authorized to amend, as necessary, the Utility Company List by 

adding or deleting a Utility Company, which amendment shall be accompanied by filing with 

this Court a notice of such amendment and serving such amendment on the affected 

Utility Company. 

7. Subject to the entry of this Interim Order, and any final order granting the relief in 

the Motion, and the Adequate Assurance Procedures set forth below, the Adequate Assurance 

Case 20-31840-sgj11 Doc 8-1 Filed 07/06/20    Entered 07/06/20 00:09:13    Page 4 of 11



4 

Deposit constitutes sufficient adequate assurance of future payment to the Utility Companies to 

satisfy the requirements of section 366 of the Bankruptcy Code (the “Proposed Adequate 

Assurance”) and no Utility Company shall discontinue Utility Services without complying with 

the following Adequate Assurance Procedures: 

i. If a Utility Company is not satisfied with the Proposed 
Adequate Assurance and seeks additional adequate 
assurance of payment, it must serve within thirty (30) days 
from the Petition Date an additional assurance request (an 
“Additional Assurance Request”) upon (i) the Debtors, 
TriVascular Sales LLC, et al., 2 Musick, Irvine, California 
92618 (Attn: John Onopchenko); (ii) DLA Piper LLP (US), 
1900 North Pearl Street, Suite 2200, Dallas, Texas 75201, 
(Attn: Andrew B. Zollinger, Esq. 
[andrew.zollinger@us.dlapiper.com] and David E. 
Avraham, Esq. [david.avraham@us.dlapiper.com]), 1251 
Avenue of the Americas, New York, New York 10020, 
(Attn: Thomas R. Califano, Esq. 
[thomas.califano@us.dlapiper.com]), 200 South Biscayne 
Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel 
Nanes, Esq. [rachel.nanes@us.dlapiper.com]); (iii) the 
Office of the United States Trustee for the Northern District 
of Texas, Earle Cabell Federal Building, 1100 Commerce 
Street, Room 976, Dallas, Texas 75242 (Attn: Lisa L. 
Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (iv) counsel 
to any statutory committee appointed in these chapter 11 
cases; (v) counsel to the DIP Secured Parties, the 
Prepetition ABL Agent and the Prepetition Term Loan 
Agent, Sullivan & Cromwell LLP, 125 Broad St., New 
York, New York 10004 (Attn: James L. Bromley, Esq. 
[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. 
[blauta@sullcrom.com]) and Vinson & Elkins LLP, 2001 
Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E. 
Heath, Esq. [pheath@velaw.com] and Matthew J. Pyeatt, 
Esq. [mpyeatt@velaw.com]) (collectively, the “Notice 
Parties”) via first class mail and electronic mail. 

ii. Each Additional Assurance Request must (i) be made in 
writing; (ii) set forth the amount and form of additional 
assurance of payment requested; (iii) set forth the type of 
Utility Services, any account numbers, and the location for 
which Utility Services are provided; (iv) set forth whether 
the Utility Company holds any deposits or other security, 
and if so, in what amount; and (v) set forth why the Utility 
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Company believes the Proposed Adequate Assurance is not 
sufficient adequate assurance of payment. 

iii. Upon the Debtors’ receipt of an Additional Assurance 
Request, the Debtors shall have twenty (20) days after the 
receipt of such Additional Assurance Request (the 
“Resolution Period”) to negotiate with such Utility 
Company to resolve its request for additional assurance of 
payment.  The Debtors and the applicable Utility Company 
also may mutually agree to extend the Resolution Period. 

iv. The Debtors may resolve any Additional Assurance 
Request by mutual agreement with the requesting Utility 
Company and without further order of the Court, and may, 
in connection with any such resolution, in their discretion, 
provide the requesting Utility Company with additional 
assurance of future payment in a form satisfactory to the 
Utility Company, including, but not limited to, cash 
deposits, prepayments and/or other forms of security, if the 
Debtors believe such additional assurance is reasonable.  
The Debtors may reduce the amount of the Adequate 
Assurance Deposit by any amount allocated to a particular 
Utility Company to the extent consistent with any 
alternative adequate assurance arrangements mutually 
agreed to by the Debtors and the affected Utility Company. 

v. If the Debtors determine that an Additional Assurance 
Request is not reasonable or they are not able to resolve 
such request during the Resolution Period, the Debtors, 
during or promptly after the Resolution Period, will seek to 
schedule a hearing to be held on the date of the next 
scheduled omnibus hearing, to determine the adequacy of 
assurances of payment made to the requesting Utility 
Company (the “Determination Hearing”), pursuant to 
section 366(c)(3)(A) of the Bankruptcy Code. 

vi. Pending the resolution of the Additional Assurance Request 
at a Determination Hearing, the Utility Company making 
such request shall not discontinue, alter, or refuse service to 
the Debtors on account of unpaid charges for prepetition 
services, the commencement of these chapter 11 cases, or 
any objections to the Proposed Adequate Assurance, or 
require the Debtors to furnish any additional deposit or 
other security for the continued provision of services. 

8. The Debtors are authorized, as necessary, to provide a copy of this Interim Order, 

and any final order approving the relief requested in the Motion (such order, the “Final Order”) 
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to any Utility Company not listed on the Utility Service List (each, an “Additional Utility 

Company” and, collectively, the “Additional Utility Companies”), as such Utility Companies are 

identified.  Promptly upon their discovery of an Additional Utility Company, the Debtors shall 

increase the Adequate Assurance Deposit by an amount equal to approximately two weeks of the 

Estimated Utility Expense for each Additional Utility Company, unless such Additional Utility 

Company agrees in writing to a lesser amount or is paid in advance for Utility Services.  The 

Additional Utility Companies shall be subject to the terms of this Interim Order and any Final 

Order, including the Adequate Assurance Procedures. 

9. If any Utility Company becomes a Closed Account prior to entry of a final order 

granting the relief requested in the Motion, without the need for further order of this Court, the 

Debtors shall be authorized to decrease the amount of the Adequate Assurance Deposit by 

withdrawing from the segregated account the amount deposited with respect to such Closed 

Account only to the extent the Utility Company has not communicated to the Debtors that a 

dispute regarding postpetition payments exists; provided, however, that any reduction that is 

subject to notice and objection by the Utility Companies.  

10. A Utility Company shall be deemed to have adequate assurance of payment under 

section 366 of the Bankruptcy Code unless and until: (a) the Debtors, in their discretion, agree to 

an alternative assurance of payment; or (b) this Court enters an order after a Determination 

Hearing requiring that additional adequate assurance of payment be provided to the 

Utility Company.  

11. Nothing in this Interim Order constitutes a finding that any entity is or is not a 

Utility Company hereunder or under section 366 of the Bankruptcy Code, notwithstanding 

whether such entity is listed on the Utility Company List.   
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12. Notwithstanding anything to the contrary contained in this Interim Order or in the 

Motion, any payment, obligation or other relief authorized by this Interim Order shall be subject 

to and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Interim Order 

and a Financing Order, the terms of the applicable Financing Order shall control (solely to the 

extent of such conflict).  

13. This Interim Order is without prejudice to the rights of the Debtors and their 

estates to contest the validity, priority, or amounts of any obligations relating to the Utility 

Companies on any grounds they deem appropriate, and any rights of the Debtors and their estates 

with respect to such matters shall be reserved. 

14. The Debtors are authorized to reduce the Adequate Assurance Deposit to the 

extent that it includes an amount on account of a Utility Company that the Debtors subsequently 

determine should be removed from the Utility Company List. 

15. If any undisputed amount relating to postpetition Utility Services provided by a 

Utility Company is unpaid beyond any applicable grace period, such Utility Company may 

request a disbursement from the Utility Deposit Account by giving written notice to the Notice 

Parties.  

16. Notwithstanding the relief granted in this Interim Order or any actions taken 

hereunder, nothing contained in this Interim Order shall create any rights in favor of, or enhance 

the status of any claim held by, any Utility Company. 

17. The Debtors’ service of the Motion or the Interim Order upon the Utility 

Companies shall not constitute an admission or concession that any such entity is a utility 
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company within the meaning of section 366 of the Bankruptcy Code, and all rights and defenses 

of the Debtors are reserved with respect thereto. 

18. The Debtors shall serve a copy of this Interim Order and the Motion, including 

the proposed Final Order, on each Utility Company listed on the Utility Company List within 

two (2) business days after the date on which this Interim Order is entered.   

19. Notwithstanding the relief granted in this Interim Order and any actions taken 

hereunder, nothing contained in the Motion or this Interim Order or any payment made pursuant 

to this Interim Order shall constitute, nor is it intended to constitute:  (a) an admission as to the 

validity or priority of any claim or lien against the Debtors, (b) a limit on a claim asserted by any 

Utility Company, (c) a waiver of the Debtors’ rights to subsequently dispute any unpaid portion 

of such claim or lien, (d) an undertaking, obligation, or commitment to pay any claims 

hereunder, or (e) the assumption or adoption of any agreement, contract, or lease under section 

365 of the Bankruptcy Code. 

20. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_____________, 2020 at ___:___ __.m. (prevailing Central Time) before the Honorable 

_____________, Bankruptcy Judge for the United States Bankruptcy Court for the Northern 

District of Texas, Earle Cabell Federal Building, 1100 Commerce St., Fourteenth Floor, 

Courtroom ___, Dallas, Texas 75242.  Any objections or responses to entry of a final order on 

the Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (prevailing Central 

Time) on ______________________, 2020, and served on the following parties: (a) proposed 

counsel for the Debtors, DLA Piper LLP (US), 1251 Avenue of the Americas, New York, New 

York 10020 (Attn: Thomas R. Califano, Esq. [thomas.califano@us.dlapiper.com]), 200 South 

Biscayne Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 

[rachel.nanes@us.dlapiper.com]), and 1900 North Pearl Street, Suite 2200, Dallas, Texas 75201 
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(Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com] and David E. Avraham, 

Esq. [david.avraham@us.dlapiper.com]); (b) the Office of the United States Trustee for the 

Northern District of Texas, Earle Cabell Federal Building, 1100 Commerce Street, Room 976, 

Dallas, TX 75242 (Attn: Lisa L. Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (c) counsel to the 

DIP Secured Parties, the Prepetition ABL Agent and the Prepetition Term Loan Agent, Sullivan 

& Cromwell LLP, 125 Broad St., New York, New York 10004 (Attn: James L. Bromley, Esq. 

[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. [blauta@sullcrom.com]); and Vinson & Elkins 

LLP, 2001 Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E. Heath, Esq. 

[pheath@velaw.com] and Matthew J. Pyeatt, Esq. [mpyeatt@velaw.com]); (d) Wilmington 

Trust, N.A., as collateral agent with respect to the 5.00% Voluntary Convertible Senior Secured 

Notes due 2024; and (e) counsel to any official committee of unsecured creditors appointed in 

these chapter 11 cases.  In the event no Objections to entry of a final order on the Motion are 

timely received, this Court may enter such final order without need for the Final Hearing. 

21. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

22. The requirements of Bankruptcy Rule 6004(a) are waived. 

23. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Interim Order shall be immediately effective and enforceable upon 

its entry. 

24. The Debtors are hereby authorized to take all actions they deem necessary to 

effectuate the relief granted in this Interim Order. 

25. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

###END OF ORDER### 
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Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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EXHIBIT B 

Proposed Final Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

FINAL ORDER (I) APPROVING THE DEBTORS’ PROPOSED  
FORM OF ADEQUATE ASSURANCE OF PAYMENT FOR  

FUTURE UTILITY SERVICES, (II) ESTABLISHING PROCEDURES  
FOR RESOLVING OBJECTIONS BY UTILITY COMPANIES,  

AND (III) PROHIBITING UTILITY COMPANIES FROM  
ALTERING, REFUSING, OR DISCONTINUING SERVICE 

This matter coming before the Court on the motion (the “Motion”)2 for entry of a final 

order (this “Final Order”), (i) approving the Debtors’ proposed form of adequate assurance of 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined in this Final Order shall have the meanings ascribed to 
them in the Motion.
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postpetition payment to the Utility Companies; (ii) establishing procedures for resolving any 

objections by the Utility Companies relating to the Proposed Adequate Assurance; and 

(iii) prohibiting the Utility Companies from altering, refusing, or discontinuing service to, or 

discriminating against, the Debtors solely on the basis of the commencement of these cases, a 

debt that is owed by the Debtors for services rendered prior to the Petition Date, or on account of 

any perceived inadequacy of the Debtors’ Proposed Adequate Assurance, all as further described 

in the Motion; and upon consideration of the First Day Declaration; and this Court having 

jurisdiction to consider the Motion and the relief requested therein under 28 U.S.C. §§ 157 and 

1334; and this Court having found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and 

this Court having found that venue of this proceeding and the Motion in this District is proper 

under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the 

Motion and opportunity for a hearing were adequate and appropriate under the circumstances 

and no other notice need be provided; and this Court having reviewed the Motion and this Court 

having determined that the legal and factual bases set forth in the Motion and the First Day 

Declaration establish just cause for the relief granted herein; and this Court having found and 

determined that the relief sought in the Motion is in the best interests of the Debtors’ estates, 

their creditors, and other parties in interest; and upon all of the proceedings had before this 

Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on a final basis, as set forth herein. 

2. All Utility Companies are prohibited from altering, refusing, or discontinuing 

Utility Services to the Debtors, or otherwise discriminating against the Debtors on account of the 

Debtors’ bankruptcy filings or any outstanding prepetition invoices. 
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3. Any Utility Company that is paid in advance for Utility Services or to which the 

Debtors already provided a deposit equal to approximately two weeks of Utility Services, as 

reflected on Exhibit C attached to the Motion, shall be deemed to have received adequate 

assurance of payment as required by section 366 of the Bankruptcy Code. 

4. Notwithstanding anything to the contrary in any other order of this Court, 

including any DIP financing order, no creditor, including the DIP Secured Parties, shall have any 

interest in or lien on the Adequate Assurance Deposit or the Utility Deposit Account. 

5. The Adequate Assurance Deposit shall be maintained until the earlier of (a) entry 

of an order of the Court authorizing or directing the return of the Adequate Assurance Deposit to 

the Debtors, (b) the date upon which a sale of all or substantially all of the Debtors’ assets is 

consummated, or (c) the effective date of any chapter 11 plan in the Debtors’ chapter 11 cases.  

6. The Debtors are authorized to amend, as necessary, the Utility Company List by 

adding or deleting a Utility Company, which amendment shall be accompanied by filing with 

this Court a notice of such amendment and serving such amendment on the affected 

Utility Company. 

7. Subject to the entry of this Final Order and the Adequate Assurance Procedures 

set forth below, the Adequate Assurance Deposit constitutes sufficient adequate assurance of 

future payment to the Utility Companies to satisfy the requirements of section 366 of the 

Bankruptcy Code (the “Proposed Adequate Assurance”) and no Utility Company shall 

discontinue Utility Services without complying with the following Adequate Assurance 

Procedures: 

i. If a Utility Company is not satisfied with the Proposed 
Adequate Assurance and seeks additional adequate 
assurance of payment, it must serve within thirty (30) days 
from the Petition Date an additional assurance request (an 
“Additional Assurance Request”) upon (i) the Debtors, 
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TriVascular Sales LLC, et al., 2 Musick, Irvine, California 
92618 (Attn: John Onopchenko); (ii) DLA Piper LLP (US), 
1900 North Pearl Street, Suite 2200, Dallas, Texas 75201, 
(Attn: Andrew B. Zollinger, Esq. 
[andrew.zollinger@us.dlapiper.com] and David E. 
Avraham, Esq. [david.avraham@us.dlapiper.com]), 1251 
Avenue of the Americas, New York, New York 10020, 
(Attn: Thomas R. Califano, Esq. 
[thomas.califano@us.dlapiper.com]), 200 South Biscayne 
Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel 
Nanes, Esq. [rachel.nanes@us.dlapiper.com]); (iii) the 
Office of the United States Trustee for the Northern District 
of Texas, Earle Cabell Federal Building, 1100 Commerce 
Street, Room 976, Dallas, Texas 75242 (Attn: Lisa L. 
Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (iv) counsel 
to any statutory committee appointed in these chapter 11 
cases; (v) counsel to the DIP Secured Parties, the 
Prepetition ABL Agent and the Prepetition Term Loan 
Agent, Sullivan & Cromwell LLP, 125 Broad St., New 
York, New York 10004 (Attn: James L. Bromley, Esq. 
[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. 
[blauta@sullcrom.com]) and Vinson & Elkins LLP, 2001 
Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E. 
Heath, Esq. [pheath@velaw.com] and Matthew J. Pyeatt, 
Esq. [mpyeatt@velaw.com]) (collectively, the “Notice 
Parties”) via first class mail and electronic mail. 

ii. Each Additional Assurance Request must (i) be made in 
writing; (ii) set forth the amount and form of additional 
assurance of payment requested; (iii) set forth the type of 
Utility Services, any account numbers, and the location for 
which Utility Services are provided; (iv) set forth whether 
the Utility Company holds any deposits or other security, 
and if so, in what amount; and (v) set forth why the Utility 
Company believes the Proposed Adequate Assurance is not 
sufficient adequate assurance of payment. 

iii. Upon the Debtors’ receipt of an Additional Assurance 
Request, the Debtors shall have twenty (20) days after the 
receipt of such Additional Assurance Request (the 
“Resolution Period”) to negotiate with such Utility 
Company to resolve its request for additional assurance of 
payment.  The Debtors and the applicable Utility Company 
also may mutually agree to extend the Resolution Period. 

iv. The Debtors may resolve any Additional Assurance 
Request by mutual agreement with the requesting Utility 
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Company and without further order of the Court, and may, 
in connection with any such resolution, in their discretion, 
provide the requesting Utility Company with additional 
assurance of future payment in a form satisfactory to the 
Utility Company, including, but not limited to, cash 
deposits, prepayments and/or other forms of security, if the 
Debtors believe such additional assurance is reasonable.  
The Debtors may reduce the amount of the Adequate 
Assurance Deposit by any amount allocated to a particular 
Utility Company to the extent consistent with any 
alternative adequate assurance arrangements mutually 
agreed to by the Debtors and the affected Utility Company. 

v. If the Debtors determine that an Additional Assurance 
Request is not reasonable or they are not able to resolve 
such request during the Resolution Period, the Debtors, 
during or promptly after the Resolution Period, will seek to 
schedule a hearing to be held on the date of the next 
scheduled omnibus hearing, to determine the adequacy of 
assurances of payment made to the requesting Utility 
Company (the “Determination Hearing”), pursuant to 
section 366(c)(3)(A) of the Bankruptcy Code. 

vi. Pending the resolution of the Additional Assurance Request 
at a Determination Hearing, the Utility Company making 
such request shall not discontinue, alter, or refuse service to 
the Debtors on account of unpaid charges for prepetition 
services, the commencement of these chapter 11 cases, or 
any objections to the Proposed Adequate Assurance, or 
require the Debtors to furnish any additional deposit or 
other security for the continued provision of services. 

8. The Debtors are authorized, as necessary, to provide a copy of this Final Order to 

any Utility Company not listed on the Utility Service List (each, an “Additional Utility 

Company” and, collectively, the “Additional Utility Companies”), as such Utility Companies are 

identified.  Promptly upon their discovery of an Additional Utility Company, the Debtors shall 

increase the Adequate Assurance Deposit by an amount equal to approximately two weeks of the 

Estimated Utility Expense for each Additional Utility Company, unless such Additional Utility 

Company agrees in writing to a lesser amount or is paid in advance for Utility Services.  The 
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Additional Utility Companies shall be subject to the terms of this Final Order, including the 

Adequate Assurance Procedures. 

9. If any Utility Company becomes a Closed Account prior to entry of this Final 

Order, without the need for further order of this Court or notice to any parties, the Debtors shall 

be authorized to decrease the amount of the Adequate Assurance Deposit by withdrawing from 

the segregated account the amount deposited with respect to such Closed Account only to the 

extent the Utility Company has not communicated to the Debtor that a dispute regarding 

postpetition payments exists, provided, however, that any reduction is subject to notice and 

objection by the Utility Companies.  

10. A Utility Company shall be deemed to have adequate assurance of payment under 

section 366 of the Bankruptcy Code unless and until: (a) the Debtors, in their discretion, agree to 

an alternative assurance of payment; or (b) this Court enters an order after a Determination 

Hearing requiring that additional adequate assurance of payment be provided to the 

Utility Company. 

11. This Final Order is without prejudice to the rights of the Debtors and their estates 

to contest the validity, priority, or amounts of any obligations relating to the Utility Companies 

on any grounds they deem appropriate, and any rights of the Debtors and their estates with 

respect to such matters shall be reserved. 

12. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Final Order and 
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a Financing Order, the terms of the applicable Financing Order shall control (solely to the extent 

of such conflict). 

13. The Debtors are authorized to reduce the Adequate Assurance Deposit to the 

extent that it includes an amount on account of a Utility Company that the Debtors subsequently 

determine should be removed from the Utility Company List. 

14. If any undisputed amount relating to postpetition Utility Services provided by a 

Utility Company is unpaid beyond any applicable grace period, such Utility Company may 

request a disbursement from the Utility Deposit Account by giving written notice to the Notice 

Parties.  

15. Notwithstanding the relief granted in this Order or any actions taken hereunder, 

nothing contained in this Final Order shall create any rights in favor of, or enhance the status of 

any claim held by, any Utility Company. 

16. The Debtors’ service of the Motion, the Interim Order, or this Final Order upon 

the Utility Companies shall not constitute an admission or concession that any such entity is a 

utility company within the meaning of section 366 of the Bankruptcy Code, and all rights and 

defenses of the Debtors are reserved with respect thereto. 

17. Notwithstanding the relief granted in this Final Order and any actions taken 

hereunder, nothing contained in the Motion or this Final Order or any payment made pursuant to 

this Final Order shall constitute, nor is it intended to constitute:  (a) an admission as to the 

validity or priority of any claim or lien against the Debtors, (b) a limit on a claim asserted by any 

Utility Company, (c) a waiver of the Debtors’ rights to subsequently dispute any unpaid portion 

of such claim or lien, (d) an undertaking, obligation, or commitment to pay any claims 

hereunder, or (e) the assumption or adoption of any agreement, contract, or lease under section 

365 of the Bankruptcy Code. 
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18. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

19. The requirements of Bankruptcy Rule 6004(a) are waived. 

20. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Final Order shall be immediately effective and enforceable upon its entry. 

21. The Debtors are hereby authorized to take all actions they deem necessary to 

effectuate the relief granted in this Final Order. 

22. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Final Order. 

###END OF ORDER### 
Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Case 20-31840-sgj11 Doc 8-2 Filed 07/06/20    Entered 07/06/20 00:09:13    Page 9 of 10



9 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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Exhibit C 

Utility Company List 

Utility Company Corporate Address Service 

Account Number(s)  
(If Available) 

Proposed 
Adequate 
Assurance 

Southern California Edison P.O. Box 300, Rosemead, CA 91770 Electric xxxxx2915 $0.001

Irvine Ranch Water District 15600 Sand Canyon Ave., Irvine, CA 92618 Water xxxxx9840 $118.31 

Irvine Ranch Water District 15600 Sand Canyon Ave., Irvine, CA 92618 Water xxxxx6348 $133.06 

Waste Management P.O. Box 43530, Phoenix, AZ 85080 Trash xxxxx3008 $481.37 

Waste Management P.O. Box 43530, Phoenix, AZ 85080 Trash xxxxx3007 $293.40 

PG&E P.O. Box 997300, Sacramento, CA 95899-7300 Gas & Electric xxxxx702-1 $20,394.92 

Town of Windsor 9291 Old Redwood Highway, Windsor, CA 
95492-0100 

Water xxxxx5+001 $314.55 

Recology 3400 Standish Ave., Santa Rosa, CA 95407 Trash xxxxx0868 $1,645.63 

CenturyLink 1025 W Dorado Blvd., Broomfield, CO 80021 MPLS (Network) xxxxx2754 $7,352.82 

Flexential P.O. Box 732368, Dallas, TX 75373-2368 Colo (Data Center) xx1173 $2,820.97 

1 The Debtors have an existing deposit with Southern California Edison in an amount that exceeds the proposed adequate assurance deposit in the amount 
of $12,356.47.  Accordingly, the Debtors submit that Southern California Edison does not require an adequate assurance deposit under the 
circumstances.  
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Vista 3700 Old Redwood Highway, Santa Rosa, CA 
95403 

Internet xxxxx3597 $370.83 

AT&T 2000 Town Center Blvd., Fleming Island, FL 
32003 

Voice / Internet xxxxx 930 2  
xxxxx 469 0 
xxxxx 221 7 
xxxxx 414 9 
xxxxx8 993 
xxxxx1 352 
xxxxx555 6 
xxxxx1 572 

$2,867.37 

DirecTV P.O. Box 410347, Charlotte, NC 28241 TV xxxxx8472 
xxxxx4339 

$59.75 

Verizon Wireless P.O. Box 408, Newark, NJ 07101-0408 Cell Phone xxxxx5939 $1,362.60 

AT&T Mobility P.O. Box 537104, Atlanta, GA 30353 Cell Phone xxxxx7161 $3,105.31 

Total $41,321 
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