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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS 
(I) AUTHORIZING THE DEBTORS TO PAY CERTAIN PREPETITION SALARIES, 

WAGES AND COMPENSATION, (II) AUTHORIZING THE CONTINUATION OF 
EMPLOYEE BENEFIT PROGRAMS, (III) AUTHORIZING BANKS TO HONOR AND 

PROCESS CHECKS AND TRANSFERS RELATED TO SUCH EMPLOYEE 
OBLIGATIONS AND (IV) GRANTING RELATED RELIEF 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of interim and 

final orders, substantially in the forms attached hereto as Exhibit A (the “Interim Order”) and

Exhibit B (the “Final Order”), respectively, (i) authorizing, but not directing, the Debtors to pay 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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salaries, wages and other compensation, related taxes and withholdings, and reimbursable 

employee expenses incurred prior to the Petition Date (as defined below); (ii) authorizing, but not 

directing, the Debtors to honor and continue benefit programs for their employees; (iii) authorizing 

the applicable banks and financial institutions at which the Debtors maintain disbursement and 

other accounts (collectively, the “Banks”) to receive, process, honor, and pay all checks issued and 

electronic payment requests made related to such employee-related obligations; and (iv) granting 

related relief.  In support of this Motion, the Debtors rely upon the Declaration of John 

Onopchenko, the Debtors’ Chief Executive Officer, in Support of Chapter 11 Petitions and First 

Day Pleadings (the “First Day Declaration”),2 filed contemporaneously with this Motion, and 

further respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the 

“Court”) has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this 

matter under 28 U.S.C. §§ 157 and 1334.  The District Court’s jurisdiction has been referred to 

this Court pursuant to 28 U.S.C. § 157 and the District Court’s Miscellaneous Order No. 33, Order 

of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc dated August 3, 1984.  This is 

a core proceeding under 28 U.S.C. § 157(b). 

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. §§ 

1408 and 1409. 

3. The bases for the relief requested in this Motion are sections 105, 363, 507, 541, 

1107, and 1108 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 and 

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the First Day Declaration. 
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6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 9013-1 of 

the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas.  

BACKGROUND 

4. On July 5, 2020 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code. 

5. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the 

date hereof, no trustee, examiner, or official committee of unsecured creditors has been appointed 

in the Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to section 341 of the 

Bankruptcy Code. 

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 cases, 

is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion by 

reference. 

THE DEBTORS’ WORKFORCE, COMPENSATION, AND BENEFITS 

7. By this Motion, the Debtors seek to eliminate any personal hardship to their 

workforce as a result of the filing of these chapter 11 cases and to minimize the disruption to the 

Debtors’ operations.  As of the Petition Date, certain of the Debtors’ prepetition obligations to 

their workforce or other related third-party recipients (collectively, the “Prepetition Employee 

Obligations”) remain unpaid because, among other things:  (a) the Debtors commenced these 

chapter 11 cases in the midst of a payroll period; (b) paper checks previously issued on account of 

employee-related obligations may not have been presented for payment or may not have cleared 

the banking system; (c) amounts related to prepetition services, while accrued in whole or in part, 
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had not yet become due and payable by the Debtors; and (d) amounts deducted or withheld from 

Employee (as defined below) paychecks were not then due to be paid to the intended third-party 

recipient or bank account, including (i) payments on behalf of the employees for the Debtors’ 

Employee Benefit Programs (as defined below) or amounts due to third parties in connection 

therewith and (ii) income, garnishment, state disability, unemployment and other taxes for 

remittance to the appropriate federal, state or local taxing authorities. 

8. By this Motion, the Debtors seek to pay all Prepetition Employee Obligations and 

related accrued administrative fees, and to continue to meet their obligations under the Employee 

Benefit Programs.  The Debtors believe that the vast majority of their employees rely exclusively 

or primarily on the compensation and benefits they receive through the programs described in this 

Motion to pay their daily living expenses and support their families.  This relief will enable the 

Debtors to maintain morale, enhance the Debtors’ ability to retain their valuable workforce, and 

otherwise eliminate any personal hardship as a result of the filing of these chapter 11 cases, which, 

in turn, will help minimize disruptions to the Debtors’ operations.  Further, such relief is 

particularly critical as the Debtors continue to navigate unprecedented circumstances arising from 

the adverse impact of the COVID-19 pandemic.  

I. The Professional Employer Organization 

9. Debtor Endologix Inc. (“Endologix”) is party to that certain Master Services 

Agreement (the “PEO Agreement”), dated March 17, 2015, with Celegro LLC, pursuant to which 

Celegro LLC, Pagus LLC, Tiger Consulting Sdn Bhd. and Tiger Consulting Pte Ltd., professional 

employer organizations (collectively, the “PEO”), act as co-employers of certain of the non-Debtor 

affiliates (collectively, the “Non-Debtor Affiliates”) with respect to employees internationally (the 

“International Employees”). 
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10. While the Non-Debtor Affiliates interview, hire and terminate employees, and 

provide performance reviews for such employees, the PEO provides such services as issuing 

payroll and processing direct deposits.  In connection with the wages and salaries paid to the 

International Employees, the Non-Debtor Affiliates are required by law to withhold from the 

International Employees’ paychecks certain amounts for federal, state, and local income taxes and 

other payments, employee benefits, employee programs, and unemployment insurance 

(collectively, the “International Withholding Taxes and Obligations”) and to remit the withheld 

amounts to the appropriate taxing and other governmental authorities (collectively, the 

“International Authorities”).  As part of the services provided by the PEO, the PEO withholds the 

International Withholding Taxes and Obligations and remits the International Withholding Taxes 

and Obligations directly to the appropriate International Authorities.  Out of abundance of caution, 

the Debtors seek authority through this Motion to continue with this practice.  

11. The PEO charges the Debtors a service fee per International Employee per payroll 

cycle, which varies by country and Non-Debtor Affiliate.  The average monthly service fee charged 

by the PEO is approximately $7,200.  By this Motion, the Debtors seek to pay any prepetition 

amounts due and owing to the PEO on account of the services provided under the PEO Agreement 

with Endologix, which the Debtors estimate to be approximately $25,000, and seek to continue 

such services postpetition in the ordinary course. 

II. Employees 

12. As of the Petition Date, the Debtors employ approximately 455 employees 

(collectively, the “Employees”) across the United States and Canada.  Of these Employees, 

approximately 137 are hourly Employees (collectively, the “Hourly Employees”) and the 

remaining approximately 318 are salaried Employees (collectively, the “Salaried Employees”).    
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13. The Debtors’ Employees have the requisite knowledge, skill, and experience in the 

medical device industry to ensure that the Debtors provide the highest level of services to their 

customers and drive value for all of the Debtors’ stakeholders.  Put simply, the Debtors’ businesses 

depend on the availability, skills, and institutional and specialized knowledge of their Employees; 

thus, maintaining the Debtors’ workforce is essential to the Debtors’ ability to maintain their 

operations successfully.  Any delay in payments to the Employees would likely cause the Debtors 

to lose the benefit of their services, which would significantly disrupt many aspects of the Debtors’ 

operations, causing irreparable harm to the Debtors’ business and sale efforts.  Therefore, by this 

Motion, the Debtors request authority to pay compensation due and outstanding as of the Petition 

Date and to maintain the Debtors’ various employee benefit policies during these chapter 11 cases.  

III. Supplemental Workforce 

14. In addition to the Employees, the Debtors supplement their workforce with various 

service-for-hire contractors (collectively, the “Independent Contractors”), each of whom is 

necessary for the ongoing operation of the Debtors’ businesses.  Among other positions, the 

Independent Contractors oversee clinical trials and facilitate the Debtors’ wellness program.  The 

Independent Contractors contract directly with the Debtors, who, in turn, remit wages to the 

Independent Contractors.  The Debtors retain approximately 6 Independent Contractors at any 

given time, all of whom play a critical role in the Debtors’ day-to-day operations and, thus, to the 

preservation of value of the Debtors’ estates.  On average, and in the aggregate, the Debtors pay 

the Independent Contractors approximately $50,000 per month.  As of the Petition Date, the 

Debtors estimate that approximately $45,000 remains due and owing to the Independent 

Contractors.  The Debtors seek authority, but not direction, to pay any prepetition amounts due 

and owing to each of the Independent Contractors and seek to continue their services postpetition 

in the ordinary course. 

Case 20-31840-sgj11 Doc 9 Filed 07/06/20    Entered 07/06/20 00:41:11    Page 6 of 31



7 

15. Further, in the ordinary course of business, the Debtors utilize the services of 

multiple employment agencies (collectively, the “Employment Agencies”) to provide certain 

temporary employees (collectively, the “Temporary Employees,” and together with the 

Independent Contractors, the “Supplemental Workforce”) to the Debtors to complete discrete 

projects in furtherance of the Debtors’ business and to fill short-term positions, such as trained 

nurses, sales representatives and specially trained temporary employees to assist in the 

manufacturing and quality control of the Debtors’ inventory.  The Debtors make payments to the 

Employment Agencies based on the number of hours worked by the Temporary Employees, and, 

in turn, the Employment Agencies employ and pay the Temporary Employees.  As of the Petition 

Date, the Debtors utilize the services of 33 Temporary Employees (employed by and through the 

Employment Agencies), who are paid approximately $150,000 per month in the aggregate.  As of 

the Petition Date, the Debtors estimate that approximately $170,000 remains due and owing to the 

Employment Agencies on account of the services provided by the Temporary Employees.  The 

Debtors seek authority, but not direction, to pay any prepetition amounts due and owing to the 

Employment Agencies, on behalf of the Temporary Employees, and seek to continue to utilize 

such Temporary Employees, as necessary in the ordinary course of business. 

16. As with their Employees, any delay in payments to the Supplemental Workforce 

would likely cause the Debtors to lose the benefit of their services, significantly disrupting certain 

aspects of the Debtors’ operations and causing irreparable harm to the Debtors’ businesses and 

enterprise value at this critical time.  Because the Debtors would be irreparably harmed without 

the services of the Supplemental Workforce, the Debtors seek authority, but not direction, to honor 

and pay such obligations due and outstanding to the Supplemental Workforce, up to the Priority 

Limit (as defined below), and seek to continue their services postpetition in the ordinary course. 
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IV. Prepetition Employee Obligations 

A. The Debtors’ Payroll Obligations 

17. In the ordinary course of business, the Debtors pay their Employees according to 

bi-weekly payment cycles.  All Employees are paid every other Friday, while Salaried Employees 

are paid two days in arrears for the period through and including the previous Wednesday and 

Hourly Employees are paid five days in arrears for the period through and including the previous 

Sunday.  The most recent, regularly scheduled payroll cycles prior to the Petition Date for the 

Salaried Employees and Hourly Employees occurred on June 26, 2020, which covered the period 

from June 11, 2020 through June 24, 2020 for Salaried Employees and the period from June 8, 

2020 through June 21, 2020 for the Hourly Employees.  On average, the Debtors’ aggregate gross 

payroll for their Employees is approximately $2.2 million.  As of the Petition Date, Employees are 

owed approximately $1.7 million in accrued and unpaid compensation (the “Unpaid 

Compensation”), including Withholding Taxes and Obligations (as defined below).  Paper checks 

are issued on rare occasions for Employees that do not have direct deposit. 

18. The Debtors rely on the services of Ultimate Software Group, Inc. (“Ultipro”), a 

third-party payroll administrator, to review the amount of the Withholding Taxes and Obligations 

for each payroll cycle and withdraw and remit such Withholding Taxes and Obligations directly 

to the appropriate Authorities.  On average, and in the aggregate, the Debtors pay Ultipro 

approximately $12,000 per month (the “Ultipro Service Fee”).  As of the Petition Date, the Debtors 

estimate that approximately $20,000 remains due and owing on account of the Ultipro Service Fee.  

The Debtors seek authority, but not direction, to pay any prepetition amounts due and owing to 

Ultipro on account of the Ultipro Service Fee and seek to continue such services in the ordinary 

course. 
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19. In connection with the wages and salaries paid to Employees, the Debtors are 

required by federal, state, and local law to withhold certain amounts for federal, state, and local 

income taxes, garnishments, and withholdings in connection with various employee benefits and 

other employee programs (collectively, the “Withholding Taxes and Obligations”) and to remit the 

withheld amounts to the appropriate taxing and other governmental authorities.  For example, the 

Debtors are currently required to garnish approximately 40 of certain Employees’ wages (the 

“Garnishments”) and remit the withheld amounts to the appropriate taxing authorities.  As part of 

administering payroll, the Withholding Taxes and Obligations and Garnishments are deducted 

directly from the Debtors’ payroll account to remit to the appropriate taxing authorities.  The 

Debtors seek authority through this Motion to continue with this practice. 

20. Given the critical role of the Employees in the Debtors’ business operations, the 

Debtors seek authority, but not direction, to honor their payroll obligations by paying, in the 

ordinary course, any Unpaid Compensation owed to the Employees.  Importantly, the Debtors 

believe that no Employee is owed more than the $13,650 priority limit on account of prepetition 

salaries or wages under section 507(a)(4) of the Bankruptcy Code (the “Priority Limit”).   

B. Commission Program 

21. In addition to their regular pay, the Debtors offer a commission program to certain 

Salaried Employees (the “Commission Program”), who are entitled to sales or other commissions 

(the “Commissions”), which represent a material component of their compensation.  Under the 

Commission Program, Employees earn the Commissions each month upon meeting defined sales 

targets for the prior month in the ordinary course of business.  The Employees eligible to 

participate in the Commission Program earn an average base salary of approximately $135,000 

and are expected to earn an average of approximately $14,000 (approximately 10%) more in 

Commissions on a quarterly basis.  All Commissions are paid on the 15th of each month for 
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Commissions earned the prior month.  As of the Petition Date, the Debtors estimate that they owe 

approximately $630,000 on account of accrued but unpaid Commissions.  By this Motion, the 

Debtors seek authority, but not direction, to pay any prepetition amounts due and owing in 

Commissions and to continue the Commission Program in the ordinary course of business. 

C. Sign On Bonus Program 

22. In the ordinary course of business, the Debtors offer certain rank and file 

Employees an inducement-based bonus (the “Sign On Bonus Program”).  Under the Sign On 

Bonus Program, on an ad hoc basis, the Debtors pay newly hired Employees a bonus, which varies 

depending on the Employee’s role with the Debtors.  As of the Petition Date, the Debtors do not 

believe any amounts are outstanding under the Sign On Bonus Program.  By this Motion, the 

Debtors seek authority to continue the Sign On Bonus Program in the ordinary course. 

D. Annual Incentive Plans 

23. As a part of overall compensation, the Debtors maintain an annual short-term 

incentive program (the “Short-Term Incentive Plan”) for certain Employees.  The Short Term 

Incentive Plan is designed to compensate eligible Employees for attaining specific performance 

targets, in combination with the performance of the Debtors’ business as a whole.  Eligible 

Employees receive a percentage of their salary on an annual basis, which is based on upon 

individual performance and grade level, in accordance with written procedures established by the 

Compensation Committee of the Board of Directors.  The Debtors do not believe there are any 

accrued prepetition obligations on account of the Short-Term Incentive Plan.  The Debtors seek 

authority, but not direction, to continue the Short-Term Incentive Plan in the ordinary course.  

24. In addition, the Debtors maintain a long-term incentive plan (the “Long-Term 

Incentive Plan” and together with the Short-Term Incentive Plan, the “Incentive Plans”) to 

recognize and reward certain key Employees’ superior achievements and contributions to the 
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Debtors’ business.  The Long-Term Incentive Plan is an equity incentive program that calculates 

an incentive payment to an eligible Employee as a combination of a metric based on the Debtors 

achieving certain threshold targets for the prior year.  Historically, equity distributions under the 

Long-Term Incentive Plan are made in August for equity earned in the prior year.  By this Motion, 

the Debtors do not seek authority to make payments pursuant to the Long-Term Incentive Plan at 

this time, and any such request for authorization to make payments pursuant to the Long-Term 

Incentive Plan would be made by separate motion. 

E. Business Expenses3

25. Prior to the Petition Date, and in the ordinary course of business, the Debtors 

reimbursed Employees for certain business expenses incurred in the scope of their employment, 

including travel, lodging, ground transportation, meals, automobile usage (gas or mileage), cell 

phone usage and other miscellaneous business expenses (collectively, the “Business Expenses”).  

Certain Employees pay for Business Expenses (collectively, the “Out of Pocket Expenses”) with 

the understanding that they will be reimbursed upon the submission of a receipt or claim itemizing 

expenses in accordance with the Debtors’ reimbursement policy.  The Debtors reimburse their 

Employees once a week through Bambora, Inc., an affiliate Concur Technologies, Inc. (“Concur”).  

On average, and in the aggregate, the Debtors pay Concur approximately $15,000 per month (the 

“Concur Service Fee”).  As of the Petition Date, the Debtors estimate that approximately $15,000 

remains due and owing to Concur.  The Debtors estimate, on average, that approximately $45,000 

per month is reimbursed to Employees through Concur on account of Out of Pocket Expenses.  As 

3 The Business Expenses are based on the Debtors’ annual averages and may be significantly reduced during 
the period of the COVID-19 pandemic.  
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of the Petition Date, the Debtors estimate that approximately $60,000 remains due and owing on 

account of Out of Pocket Expenses and the Concur Service Fee. 

26. In addition, the Debtors utilize the services of Aer Travel, Inc., to assume the 

responsibility for airfare, lodging, and car rental expenses in association with Employees’ travel 

related expenses.  On average and in the aggregate, the Debtors pay approximately $9,500 to Aer 

Travel, Inc.  As of the Petition Date, the Debtors estimate that approximately $3,200 remains due 

and owing to Aer Travel, Inc. 

27. Further, the Debtors contract with a third party, NRI Relocation, Inc. (“NRI”), to 

assume the responsibility for the administration, coordination and management of certain 

relocation services (the “Relocation Services”) provided to Employees in accordance with the 

Debtors’ relocation policies.  The Debtors estimate that, on average and in the aggregate, 

approximately $8,600 per month is reimbursed to Employees through NRI for these expenses.  As 

of the Petition Date, the Debtors estimate that approximately $3,000 remains due and owing to 

NRI on account of the Relocation Services. 

28. Lastly, the Debtors also give to certain of their Employees a corporate credit card 

(collectively, the “Corporate Credit Cards”), which Employees use to make authorized business 

purchases on behalf of the Debtors or in connection with their employment duties and for travel-

related purposes.  The Corporate Credit Card is issued by Bank of America, N.A. (“Bank of 

America”) to Employees in each Employee’s own name.  Invoices are submitted by each 

Employee to the Debtors on a monthly basis, and the Debtors pay the submitted Corporate Credit 

Card invoices.  The Debtors estimate that, on average and in the aggregate, approximately 

$570,000 per month is paid on account of the Corporate Credit Cards. 
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29. Although Employees must submit their reimbursement request promptly, 

sometimes submissions are delayed, which may result in Employees submitting requests for 

prepetition Business Expenses after the Petition Date.  Employees incurred the Business Expenses 

on the Debtors’ behalf and with the understanding that such expenses would be reimbursed fully.  

Accordingly, to avoid harming Employees who incurred the Business Expenses and who may 

become personally liable for such expenses, the Debtors request authority to reimburse Business 

Expenses that were incurred for the benefit of the Debtors prior to the Petition Date, and in 

accordance with the applicable policies and procedures, in an aggregate amount not to exceed 

$162,000.  Furthermore, to the extent any Employee has suffered any actual monetary penalty or 

charge due to the inadvertent dishonor of any check of the Debtors on account of any Prepetition 

Employee Obligations, the Debtors seek authority, in their discretion, to reimburse the Employee 

for such charges, with such amounts not being subject to the Priority Limit.  The Debtors also seek 

authority, in their discretion, to continue their Business Expenses’ policy in the ordinary course 

during these chapter 11 cases. 

V. Employee Benefit Programs 

30. In the ordinary course of business, the Debtors maintain various employee benefit 

plans and policies, including, but not limited to, medical plans, dental plans, vision plans, life 

insurance plans, short-term and long-term disability plans and other paid time off (collectively, the 

“Employee Benefit Programs”).4  The Employee Benefit Programs are, in each case, available to 

all Employees who work more than 20 hours per week (the “Eligible Employees” and, with respect 

to each plan or program in which they participate, the “Plan Participants”). 

4 The descriptions of the Debtors’ compensation and benefits programs contained in this Motion are provided 
for convenience only and are qualified in all respects by the actual terms of such programs.  Nothing 
contained in this Motion shall have the effect of modifying the terms of the compensation and benefits 
programs or altering any party’s rights and obligations thereunder. 
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31. By this Motion, the Debtors seek authority, in their discretion, to pay prepetition 

claims (if applicable), to honor obligations, and to continue programs in the ordinary course of 

business and consistent with prior practice relating to the Employee Benefit Programs,5 subject to 

the Debtors’ ability to modify or discontinue any Employee Benefit Programs in their discretion 

and to reduce applicable costs, the scope of benefits provided or reporting periods permitted 

thereunder.  As of the Petition Date, the Debtors estimate that they owe approximately $2.9 million 

under the Employee Benefit Programs to or for the benefit of Eligible Employees. 

A. Health Insurance Plans 

32. The Debtors provide Eligible Employees, and their eligible dependents, with the 

opportunity to participate in a number of fully insured health benefit plans, including the Medical 

Plan, Vision Plan, Dental Plan, Vision Plan, Life Insurance Plan, Disability Plans, and Health 

Savings Plans (each as defined herein, and collectively, the “Health Insurance Plans”), all as 

described in greater detail below.  Plan Participants’ contributions to the Health Insurance Plans 

are deducted from payroll.  The Debtors also contribute under certain Health Insurance Plans.  As 

of the Petition Date, the Debtors estimate that the aggregate amount due and owing under the 

Health Insurance Plans is approximately $513,000. 

33. The Debtors seek authority, but not direction, to: (a) continue the Health Insurance 

Plans in the ordinary course; (b) make any payments on account of any accrued but unpaid 

prepetition amounts due and owing under the Health Insurance Plans, which shall not be subject 

to the Priority Limit; and (c) remit any payments withheld from Plan Participants through payroll 

deductions under the Health Insurance Plans.  The Health Insurance Plans include: 

5 Relief requested in this Motion shall not constitute or be deemed an assumption or an authorization to assume 
any of such Employee Benefit Programs under section 365(a) of the Bankruptcy Code. 
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(a) Medical Plans.  The Debtors offer two fully insured medical plans (collectively, the 
“Medical Plans”) through Kaiser Foundation Health Plan and Aetna Health of 
California.  The Debtors pay approximately $485,000 per month in premiums 
related to the Medical Plans and Plan Participants contribute approximately 
$130,000 of these costs through payroll deductions.  As of the Petition Date, 
approximately $350,000 is due and owing under the Medical Plans.   

(b) Dental Plan.  The Debtors offer a fully insured dental plan (the “Dental Plan”) 
through Metropolitan Life Insurance (“Metropolitan”).  The Debtors pay 
approximately $41,000 per month in premiums related to the Dental Plan and Plan 
Participants contribute approximately $23,000 of these costs through payroll 
deductions.  As of the Petition Date, approximately $90,000 is due and owing under 
the Dental Plan.   

(c) Vision Plan.  The Debtors offer a fully insured vision plan (the “Vision Plan”) 
through Metropolitan.  The Debtors pay approximately $4,000 per month in 
premiums related to the Vision Plan and Plan Participants contribute approximately 
$2,700 of these costs through payroll deductions.  As of the Petition Date, 
approximately $10,000 is due and owing under the Vision Plan.   

(d) Life Insurance Plans.  The Debtors offer a company sponsored life insurance plan 
(the “Company Life Insurance Plan”), which is administered by Metropolitan, in 
an amount equal to two times annual base pay (to a maximum of $200,000).  The 
average cost per month for the Company Life Insurance Plan is approximately 
$9,800, which is fully borne by the Debtors.  The Debtors also offer a voluntary life 
insurance (the “Voluntary Life Insurance Plan,” and together with the Company 
Life Insurance Plan, the “Life Insurance Plans”), administered by Metropolitan, in 
an amount that is equal to up to five times the Employee’s base salary up to 
$500,000.  The average cost per month for the Voluntary Life Insurance Plan is 
$4,100, which is fully borne by the Plan Participants.  As of the Petition Date, 
approximately $10,500 is due and owing under the Life Insurance Plans. 

(e) Disability Plans.  The Debtors offer short-term (the “Short-Term Disability Plan”) 
and long-term disability plans (the “Long-Term Disability Plan,” and together with 
the Short-Term Disability Plan, the “Disability Plans”), which is administered by 
Metropolitan.  The average cost per month for the Short-Term Disability Plan for 
Employees that reside outside of California is approximately $3,600, which is fully 
borne by the Debtors.  The average cost per month for the Short Term Disability 
Plan for Employees that reside in California is approximately $2,000, which is fully 
borne by the Plan Participants.  Plan Participants receiving short term disability 
under the Short-Term Disability Plan are paid in accordance with their respective 
payroll cycles.  The average cost per month for the Long-Term Disability Plan for 
Employees that reside outside of California is approximately $2,500, which is fully 
borne by the Plan Participants.  The average cost per month for the Long-Term 
Disability Plan for Employees that reside in California is approximately $3,500, 
which is fully borne by the Plan Participants.  As of the Petition Date, 
approximately $8,500 is due and owing under the Disability Plans. 
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(f) Health Savings Plans.  Employees have the option to enroll in a health savings 
account (the “HSA”) or health care flexible savings account (“FSA,” and together 
with HSA, the “Health Savings Plans”).  Under the Health Saving Plans, the 
Debtors offer their Employees the ability to contribute a portion of their pre-tax 
compensation to an HSA or FSA to pay for health benefits and eligible out-of-
pocket health care premiums and expenses.  The Debtors pay a monthly fee of 
approximately $440 for the Health Saving Plans.  In the aggregate, Employees 
contribute approximately $37,400 per month to the HSA and have contributed 
approximately $227,000 year to date.  Employees participating in the FSA 
designate approximately $22,000 per month in the aggregate on account of health 
care, which are withheld through payroll deductions.  As of the Petition Date, 
approximately $42,000 remains due and owing in contributions and fees to the 
Health Savings Plans. 

(g) Pet Plan.  The Debtors offer a fully insured pet plan (the “Pet Plan”) through 
National Casualty Company.  The average cost per month under the Pet Plan is 
$570, which is fully borne by the Plan Participants.  As of the Petition Date, 
approximately $800 is due and owing under the Pet Plan. 

(h) Online Healthcare Plan.  The Debtors offer a fully insured online healthcare plan 
(the “Online Healthcare Plan”) through Walkingspree USA Ltd.  The Debtors pay 
approximately $320 per month in premiums related to the Online Healthcare Plan, 
which is fully borne by the Debtors.  As of the Petition Date, approximately $400 
is due and owing under the Online Healthcare Plan.  

(i) Cancer Benefit Plan.  The Debtors offer a fully insured cancer benefit plan (the 
“Cancer Benefit Plan”) through Wamberg Genomic Advisors, Inc.  The Debtors 
pay approximately $624 per month in premiums related to the Cancer Benefit Plan, 
which is fully borne by the Plan Participants.  As of the Petition Date, 
approximately $800 is due and owing under the Cancer Benefit Plan.  

34. The Debtors also provide coverage for Eligible Employees under the Consolidated 

Omnibus Budget Reconciliation Act of 1985 (“COBRA”), which provides certain Employees and 

their qualified dependents the opportunity to continue under the Debtors’ Health Insurance Plans 

where a certain event, such as resignation, termination of employment, or personal leave, would 

otherwise result in a loss of eligibility under the Health Insurance Plans.  An administrator collects 

COBRA premiums from participants and remits COBRA premiums back to the Debtors after 

deducting a 2% fee for administration of the program.  The costs of administration are passed on 
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back to the participating former Employees.  Accordingly, the Debtors do not believe they owe 

any amounts on account of COBRA. 

B. Other Employee Benefit Programs 

1. Paid Time Off 

35. The Debtors maintain several time off and paid leave benefit programs for 

Employees, providing paid leave for the Vacation Policy, Sick Leave Policy and Holiday Policy 

(each as defined below, and together, the “Time Off Policies”).   

36. In the ordinary course, all Employees are eligible for vacation time (the “Vacation 

Policy”), which can be used for personal time off (“PTO”) due to personal appointments, family 

matters, school activities, religious observances, rest and relaxation, and other personal 

obligations.  Under the Vacation Policy, Employees accrue vacation benefits from the date of hire 

and the accrual and use of PTO varies depending on, among other things, the Employee’s length 

of service.  As of the Petition Date, there are approximately 34,000 hours of accrued and unused 

PTO under the Vacation Policy, valued at approximately $1.7 million.  The Debtors seek 

authorization to continue the Vacation Policy in the ordinary course of business, including the 

ability to cash out unused PTO in accordance with the Vacation Policy in place prior to the Petition 

Date, subject to the Priority Limit.  This amount is a current cash payment obligation, but 

Employees are only entitled to cash payment for accrued and unused PTO in the event an 

Employee leaves the Debtors’ employment.  

37. In addition, in the ordinary course, all Employees are eligible for sick leave (the 

“Sick Leave Policy”), which can be used for, among other reasons, absences due to medical or 

doctor appointments and personal illness or injury.  Employees are eligible for paid sick leave 

benefits up to six (6) days for each calendar year.  The Debtors seek authorization to continue the 

Sick Leave Policy in the ordinary course of business.   
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38. Lastly, the Debtors offer Employees nine (9) paid holidays and three (3) floating 

holidays throughout the year (the “Holiday Policy”).  Generally, eligible Employees are not 

required to work on a designated holiday.  To the extent an Employee works on a holiday, such 

Employee is eligible to receive straight time for the actual hours worked in addition to regular 

holiday pay for the day. 

39. The Debtors seek authority, in their discretion, to continue the Time Off Policies 

for their Employees in the ordinary course of business. 

C. 401(k) Plan 

40. The Debtors offer Employees an opportunity to participate in and contribute to a 

401(k) plan (the “401(k) Plan”), which is administered by Great-West Trust Company, LLC.  

Participating Employees can make pre-tax contributions to the 401(k) Plan, up to the Internal 

Revenue Services’ maximum amount allowed.  The Debtors do not make matching contributions 

to the 401(k) Plan.  There are approximately 420 Employees with current account balances in the 

401(k) Plan (the “401(k) Program Participants”).  The Debtors withhold approximately $300,000 

each month from active 401(k) Program Participants’ paychecks on account of contributions to the 

401(k) Plan (the “401(k) Savings Plan Withholdings”).  As of the Petition Date, the Debtors 

estimate that they hold approximately $32 million in trust on account of the 401(k) Savings Plan 

Withholdings.  In addition, as of the Petition Date, approximately $310,000 is due and owing to 

Great-West Trust Company, LLC under the 401(k) Plan.  By this Motion, the Debtors seek 

authority, but not direction, to continue to maintain the 401(k) Plan and honor their obligations in 

the ordinary course. 

D. Severance Programs 

41. In the ordinary course of business, the Debtors maintain severance programs for 

eligible Employees (the “Severance Program”).  The Severance Program generally provides that, 
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on a discretionary basis, qualifying terminated Employees are entitled to receive up to three weeks 

of severance pay based on the respective Employee’s grade level and completed years of service.   

42. As of the Petition Date, the Debtors believe there are no former Employees that are 

or will become entitled to severance under the Severance Program.  The Debtors estimate that, as 

of the Petition Date, there are no accrued but unpaid obligations under the Severance Program.  By 

this Motion, the Debtors seek to continue the Severance Program in the ordinary course.  The 

Debtors do not seek authority to make payments under the Severance Program at this time, and 

any such request for authorization to make payments pursuant to the Severance Program would be 

made by separate motion and any such request to make payments shall not exceed the Priority 

Limit. 

E. Other Employee Programs 

43. The Debtors offer eligible Employees the opportunity to participate in an online 

rewards program (the “Employee Rewards Program”) through Global Engagement Solutions, Inc.  

Under the Employee Rewards Program, Employees are eligible to nominate or recommend a 

monetary or non-monetary reward for another Employee, subject to approval by the Employee’s 

supervisor, which can be redeemed on the Global Engagement Solutions online platform.  The 

Debtors pay a monthly subscription fee to Global Engagement Solutions and reimburse Global 

Engagement Solutions for amounts redeemed by Employees. The average monthly cost under the 

Employee Rewards Program is approximately $13,200.  As of the Petition Date, the Debtors 

estimate that approximately $16,100 is due and owing under the Employee Rewards Program.  

44. In addition, the Debtors offer eligible Employees the opportunity to receive legal 

services and advice (the “Legal Service Program”) through LegalShield.  Under the Legal Service 

Program, LegalShield offers individual and family legal and identification protection services to 

participating Employees.  On average, the monthly cost under the Legal Service Program is 
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approximately $1,800, which is fully borne by the Employee.  As of the Petition Date, 

approximately $3,600 is due and owing under the Legal Service Program. 

45. Lastly, the Debtors offer all Employees the ability to contribute a portion of their 

pre-tax compensation to pay for the cost of commuting (the “Transportation Program,” and 

together with the Employee Rewards Program and the Legal Service Program, the “Other 

Employee Programs”), which is administered through Metrolink, and, in turn, Employees receive 

a pre-programmed card through Metrolink that can be used for commuting.  The Debtors estimate 

that they withhold approximately $420 per month to fund the Transportation Program.  The 

Transportation Program is funded a month in advance.  As of the Petition Date, the Debtors 

estimate that they hold approximately $700 in withholdings intended to fund the Transportation 

Program.  The Debtors seek to continue the Other Employee Programs in the ordinary course.  

RELIEF REQUESTED 

46. As of the Petition Date, certain of the Prepetition Employee Obligations remained 

unpaid or not yet provided because certain obligations of the Debtors under the applicable plan, 

program, or policy accrued either in whole or in part prior to the commencement of these chapter 

11 cases, but will not be required to be paid or provided in the ordinary course of the Debtors’ 

business until a later date.  By this Motion, pursuant to sections 105(a), 363(b), 507(a), 541, 1107, 

and 1108 of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, the Debtors request entry 

of interim and final orders, authorizing but not directing, the Debtors to pay or provide as they 

become due all Prepetition Employee Obligations and the related administrative fees described 

above that have already accrued. 

47. The Debtors also request entry of interim and final orders, pursuant to sections 

105(a), 363(b), 507(a), 541, 1107, and 1108 of the Bankruptcy Code and Bankruptcy Rules 6003 

and 6004, authorizing, but not directing, the Debtors to continue to perform their obligations with 
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respect to these Employee Benefits Programs during the pendency of these chapter 11 cases.  These 

programs are an important component of the total compensation offered to the Employees, and are 

essential to the Debtors’ efforts to maintain Employee morale and minimize attrition.  The Debtors 

believe that the expenses associated with such programs are reasonable and necessary in light of 

the potential attrition, loss of morale, and loss of productivity that would occur if such programs 

were discontinued. 

48. The Debtors further request entry of interim and final orders, pursuant to sections 

105(a), 363(b), 507(a), 541, 1107, and 1108 of the Bankruptcy Code and Bankruptcy Rules 6003 

and 6004, (a) authorizing the Banks to receive, process, honor and pay all of the Debtors’ 

prepetition checks and fund transfers on account of any of the Prepetition Employee Obligations; 

(b) prohibiting the Banks from placing any holds on, or attempting to reverse, any automatic 

transfers to any account of an Employee or other party for Prepetition Employee Obligations; and 

(c) authorizing, but not directing, the Debtors to issue new postpetition checks or initiate new 

postpetition fund transfers on account of the Prepetition Employee Obligations to replace any 

prepetition checks or fund transfer requests that may be dishonored or rejected. 

BASIS FOR RELIEF 

I. The Proposed Payments Are Accorded Priority Under Section 507 of the Bankruptcy 
Code. 

49. Sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code require that certain claims 

for prepetition wages, salaries, commissions, vacation, sick leave, and employee benefit 

contributions be accorded priority in payment in an amount not to exceed $13,650 for each 

employee (to the extent such amounts accrued within 180 days of the Petition Date).  None of the 

Employees are owed amounts for accrued and unpaid prepetition wages or salaries, including 

outstanding and uncashed payroll checks, in excess of the statutory caps of Bankruptcy Code 
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sections 507(a)(4) and 507(a)(5).  Granting the relief requested is consistent with the Bankruptcy 

Code’s purpose in ensuring employees are paid in full on account of the priority status of their 

claims, up to the statutorily imposed limit.  Accordingly, the Debtors submit that no prejudice to 

creditors or other parties in interest would result from granting the relief requested herein. 

II. Payment of the Prepetition Employee Obligations Is Appropriate Under Section 541 
of the Bankruptcy Code. 

50. The Debtors also seek authority to pay certain deductions, withholdings, and 

payroll taxes to the appropriate entities.  These amounts principally represent Employee earnings 

that governments, Employees, and judicial authorities have designated for deduction from 

Employees’ paychecks.  Indeed, certain deductions, including contributions to various Employee 

Benefit Programs and child support and alimony payments, are not property of the Debtors’ estates 

because they have been withheld from Employees’ paychecks on another party’s behalf.  See 11 

U.S.C. § 541(b); Begier v. IRS, 496 U.S. 53, 59 (1990) (holding that taxes such as excise taxes, 

FICA taxes, and withholding taxes are property held by the debtor in trust for another and, as such, 

do not constitute property of the estate); see also Old Republic Nat’l Title Ins. Co. v. Tyler (In re 

Dameron), 155 F.3d 718, 721 (4th Cir. 1998) (holding that deposits subject to an express trust are 

excluded from the bankruptcy estate); City of Farrell v. Sharon Steel Corp. (In re Sharon Steel 

Corp.), 41 F.3d 92, 98-103 (3d Cir. 1994) (finding that funds withheld from employees’ paychecks 

may be subject to a trust, and thus are not property of a debtor’s estate, even where such funds 

were commingled with the debtor’s other property); In re Catholic Diocese of Wilmington, Inc., 

432 B.R. 135, 147 (Bankr. D. Del. 2010) (finding that funds that are “held in trust and can be 

traced from their source . . . are not property of the estate”).  Accordingly, such funds are not 

available for general distribution to a debtor’s creditors. 
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51. Further, federal and state laws require the Debtors and their officers to make certain 

tax payments that have been withheld from their Employees’ paychecks.  See 26 U.S.C. § 6672 

and 7501(a); see also City of Farrell, 41 F.3d at 95-97 (finding that state law requiring a corporate 

debtor to withhold city income tax from its employees’ wages created a trust relationship between 

debtor and the city for payment of withheld income taxes); DuCharmes & Co., Inc. v. State of 

Mich. (In re DuCharmes & Co.), 852 F.2d 194, 196 (6th Cir. 1988) (noting that individual officers 

of a company may be held personally liable for failure to pay trust fund taxes). 

52. Because the deductions and payroll taxes are not property of the Debtors’ estates, 

the Debtors request that this Court authorize them to transmit the deductions and payroll taxes to 

the proper parties. 

III. The Proposed Payments Are Appropriate Under Sections 105(a), 363(b), 1107(a), and 
1108 of the Bankruptcy Code and the Doctrine of Necessity. 

A. Valid Business Justification Under Section 363(b) 

53. Under section 363(b) of the Bankruptcy Code, after notice and a hearing, a 

bankruptcy court may authorize a chapter 11 debtor to use property of the estate other than in the 

ordinary course of business.  Under the same section, a court should authorize non-ordinary course 

business transactions where the debtor has articulated a valid business justification for the 

requested use of estate assets.  See In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. 

Del. 1999) (“In determining whether to authorize the use, sale or lease of property of the estate 

under this section, courts require the debtor to show that a sound business purpose justifies such 

actions.”); In re Filene’s Basement, LLC, No. 11-13511, 2014 WL 1713416, *12 (Bankr. D. Del. 

Apr. 29, 2014) (“‘Where the debtor articulates a reasonable basis for its business decisions . . . 

courts will generally not entertain objections to the debtor’s conduct’”) (quoting In re Johns-

Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986)); In re Ionosphere Clubs, Inc., 98 B.R. 
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174, 175 (Bankr. S.D.N.Y. 1989) (noting that section 363(b) gives the court “broad flexibility” for 

the debtor to pay prepetition wages as long as the debtor articulates a business justification). 

54. Moreover, once a debtor articulates reasonable business judgment, this creates a 

presumption in favor of the debtor’s business decisions.  In re Tower Air, Inc., 416 F.3d 229, 238 

(3d Cir. 2005) (“Overcoming the presumption of the business judgment rule on the merits is a 

near-Herculean task”); see also Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985). 

55. The payment of the Prepetition Employee Obligations serves the sound business 

purpose of maximizing the value of the Debtors’ estates.  The Debtors’ success in these chapter 

11 cases hinges in large part on the morale and continued efforts of the Employees.  Through the 

payment of the Prepetition Employee Obligations, the Debtors seek to motivate and encourage the 

Employees to continue to support the Debtors’ reorganization.  Accordingly, this Court should 

grant the requested relief under section 363 of the Bankruptcy Code. 

B. Sound Exercise of the Debtors’ Fiduciary Duties 

56. The Debtors, operating their businesses as debtors in possession under sections 

1107(a) and 1108 of the Bankruptcy Code, are fiduciaries “holding the bankruptcy estate[s] and 

operating the business[es] for the benefit of [their] creditors and (if the value justifies) equity 

owners.”  In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002); see also In re Allied 

Sys. Holdings, Inc., 524 B.R. 598, 603 (Bankr. D. Del. 2015) (finding that directors of an insolvent 

corporation owed fiduciary duties both to the company and to its creditors).  Implicit in the duties 

of a chapter 11 debtor in possession is the duty “to protect and preserve the estate, including an 

operating business’s going-concern value.”  CoServ, 273 B.R. at 497.  Courts have noted that there 

are instances in which a debtor in possession can fulfill its fiduciary duty “only by the preplan 

satisfaction of a prepetition claim.”  Id.  The CoServ court specifically noted that preplan 

satisfaction of prepetition claims would be a valid exercise of a debtor’s fiduciary duty when the 
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payment “is the only means to effect a substantial enhancement of the estate.”  Id.  The court 

provided a three-pronged test for determining whether a preplan payment on account of a 

prepetition claim was a valid exercise of a debtor’s fiduciary duty: 

First, it must be critical that the debtor deal with the claimant.  
Second, unless it deals with the claimant, the debtor risks the 
probability of harm, or, alternatively, loss of economic advantage to 
the estate or the debtor’s going concern value, which is 
disproportionate to the amount of the claimant’s prepetition claim.  
Third, there is no practical or legal alternative by which the debtor 
can deal with the claimant other than by payment of the claim. 

Id. at 498. 

57. Payment of the Prepetition Employee Obligations meets each element of the 

CoServ court’s standard.  As described above, the Employees likely maintain priority claims 

against the Debtors for the Prepetition Employee Obligations.  In addition, any failure by the 

Debtors to pay the Prepetition Employee Obligations would negatively impact the morale of the 

Debtors’ Employees at a critical time for the Debtors and their businesses.  In short, the potential 

harm and economic disadvantage that would stem from the failure to pay the Prepetition Employee 

Obligations is grossly disproportionate to the amount of any prepetition claim that may be paid. 

58. With respect to the Employees, the Debtors have examined other options short of 

payment of the Prepetition Employee Obligations and have determined that to avoid significant 

disruption of the Debtors’ business operations there exists no practical or legal alternative to 

payment of such obligations.  Therefore, the Debtors can only meet their fiduciary duties as debtors 

in possession under sections 1107(a) and 1108 of the Bankruptcy Code by payment of the 

Prepetition Employee Obligations. 
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C. Proper Application of the Doctrine of Necessity 

59. Section 105(a) of the Bankruptcy Code, which codifies the inherent equitable 

powers of the bankruptcy court, empowers the court to “issue any order, process, or judgment that 

is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).   

60. The Third Circuit recognized the “necessity of payment” doctrine when it held that 

a court could authorize the payment of prepetition claims if such payment was essential to the 

continued operation of the debtor.  In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d 

Cir. 1981); In re Just for Feet, Inc., 242 B.R. 821, 824-26 (D. Del. 1999) (noting that the Third 

Circuit permits debtors to pay prepetition claims that are essential to the continued operation of 

business). 

61. A Bankruptcy Court’s use of its equitable powers to “authorize the payment of 

prepetition debt when such payment is needed to facilitate the rehabilitation of the debtor is not a 

novel concept.”  Ionosphere Clubs, 98 B.R. at 175; see also Czyzewski v. Jevic Holding Corp., 137 

S. Ct. 973, 985 (2017) (noting that courts are authorized to approve orders allowing payment of 

prepetition claims, which is necessary for the debtors to have a successful reorganization).  

Moreover, “[u]nder Section 105, the court can permit pre-plan payment of a prepetition obligation 

when essential to the continued operation of the debtor.”  In re NVR L.P., 147 B.R. 126, 127 

(Bankr. E.D. Va. 1992) (citing Ionosphere Clubs, 98 B.R. at 177).  The authority to pay such 

prepetition obligations is known as the “necessity of payment” rule (also referred to as the 

“doctrine of necessity”). 

62. The doctrine of necessity “recognizes the existence of the judicial power to 

authorize a debtor in a reorganization case to pay prepetition claims where such payment is 

essential to the continued operation of the debtor.”  Ionosphere Clubs, 98 B.R. at 176; see also 

Just for Feet, 242 B.R. at 826 (stating that where the debtor “cannot survive” absent payment of 
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certain prepetition claims, the doctrine of necessity should be invoked to permit payment); In re 

Eagle-Picher Indus., Inc., 124 B.R. 1021, 1023 (Bankr. S.D. Ohio 1991) (“[T]o justify payment 

of a prepetition unsecured creditor, a debtor must show that the payment is necessary to avert a 

serious threat to the chapter 11 process.”). 

63. The doctrine of necessity is an accepted component of modern bankruptcy 

jurisprudence.  See Just For Feet, 242 B.R. at 826 (approving payment of key inventory suppliers’ 

prepetition claims when such suppliers could destroy debtor’s business by refusing to deliver new 

inventory on eve of debtor’s key sales season); In re Payless Cashways, Inc., 268 B.R. 543, 546-

47 (Bankr. W.D. Mo. 2001) (authorizing payment of critical prepetition suppliers’ claims when 

such suppliers agree to provide postpetition trade credit); see also Ionosphere Clubs, 98 B.R. at 

175; In re Columbia Gas Sys., Inc., 171 B.R. 189, 191-92 (Bankr. D. Del. 1994).  Moreover, courts 

have recognized the applicability of the doctrine of necessity with respect to the payment of 

prepetition employee compensation and benefits.  See, e.g., Mich. Bureau of Workers’ Disability 

Comp. v. Chateaugay Corp. (In re Chateaugay Corp.), 80 B.R. 279, 285–89 (S.D.N.Y. 1987) 

(under “necessity of payment” doctrine, it is appropriate for bankruptcy court to defer to Debtors’ 

business judgment in permitting payment of certain workers’ compensation claims); Ionosphere 

Clubs, 98 B.R. at 176 (“This rule recognizes the existence of the judicial power to authorize a 

debtor in a reorganization case to pay prepetition claims where such payment is essential to the 

continued operation of the debtor.”). 

64. The relief requested represents a sound exercise of the Debtors’ business judgment, 

is necessary to avoid immediate and irreparable harm to the Debtors’ estates, and is therefore 

justified under the applicable authority.  Paying prepetition wages, employee benefits and similar 

items will benefit the Debtors’ estates and their creditors by allowing the Debtors’ to continue 

Case 20-31840-sgj11 Doc 9 Filed 07/06/20    Entered 07/06/20 00:41:11    Page 27 of 31



28 

business operations postpetition.  Indeed, the Debtors believe that without the relief requested 

herein being granted, their Employees may seek alternative opportunities.  Such a development 

would deplete the Debtors’ workforce, thereby hindering the Debtors’ goals in these chapter 11 

cases. 

65. Further, the payment of prepetition claims of employee wages, salaries, expenses 

and benefits have been approved as a routine matter in other bankruptcy cases in this District.  See, 

e.g., In re Tuesday Morning Corp., Case No. 20-31476 [Docket No. 69] (Bankr. N.D. Tex. May 

28, 2020) (authorizing payment of prepetition wages and benefits); In re PHI., Case No. 19-30923 

[Docket No. 213] (Bankr. N.D. Tex. Apr. 11, 2019) (same); In re Senior Care Ctrs. LLC, Case 

No. 18-33967 [Docket No. 390] (Bankr. N.D. Tex. Jan. 18, 2019) (same); In re Taco Bueno 

Restaurants, Inc., Case No. 18-33678 [Docket No. 156] (Bankr. N.D. Tex. Nov. 30, 2018) (same);

In re 4 West Holdings, Inc., Case No. 18-30777 [Docket No. 257] (Bankr. N.D. Tex. Apr. 17, 

2018) (same); In re ADPT DFW Holdings LLC, Case No. 17-31432 [Docket No. 207] (Bankr. 

N.D. Tex. May 19, 2017) (same); In re Erickson Incorporated, Case No. 16-34393 [Docket No. 

131] (Bankr. N.D. Tex. Dec. 1, 2016) (same). 

66. Accordingly, for all of the foregoing reasons, the Debtors submit that cause exists 

for granting the relief requested herein. 

THE DEBTORS SATISFY BANKRUPTCY RULE 6003(b) 

67. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate 

and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that 

arose before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. 

Bankr. P. 6003(b).  Immediate and irreparable harm exists where the absence of relief would impair 

a debtor’s ability to reorganize or threaten the debtor’s future as a going concern.  Specifically, the 

Fifth Circuit has interpreted the language “immediate and irreparable harm” in the context of 
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preliminary injunctions.  In that context, courts in this Circuit have explained that irreparable harm 

requires proof that “(1) the harm to plaintiffs is imminent (2) the injury would be irreparable and 

(3) that plaintiffs have no other adequate legal remedy.” See, e.g., GoNannies, Inc. v. 

GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. Granata, 515 

F.2d 922, 925 (5th Cir. 1975)). 

68. As described in the Motion and in the First Day Declaration, authorizing the 

Debtors to pay prepetition amounts owed on account of the Prepetition Employee Obligations and 

Health Insurance Plans and to continue the Employee Benefit Programs in the ordinary course of 

business, as well as granting the other relief requested herein, is critical to enabling the Debtors to 

effectively transition to operating as chapter 11 debtors and to preserve their business operations.  

Accordingly, the Debtors submit that the relief requested in this Motion is necessary to avoid 

immediate and irreparable harm to the Debtors and, therefore, Bankruptcy Rule 6003(b) is 

satisfied. 

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

69. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the First 

Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable harm 

to the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice requirements 

under Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy Rule 6004(h), 

to the extent such notice requirements and such stay apply. 

NOTICE 

70. Notice of this Motion shall be provided to: : (a) the U.S. Trustee; (b) the Offices of 

the Attorney General for each of the states in which the Debtors are incorporated; (c) the United 
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States Attorney’s Office for the Northern District of Texas; (d) the Debtors’ thirty largest 

unsecured creditors on a consolidated basis; (e) counsel to the DIP Secured Parties, the Prepetition 

ABL Agent and the Prepetition Term Loan Agent; (f) Wilmington Trust, N.A., as collateral agent 

with respect to the 5.00% Voluntary Convertible Senior Secured Notes due 2024; (g) the Banks; 

(h) Ultipro; (i) the Internal Revenue Service; (j) the U.S. Securities and Exchange Commission; 

(k) the U.S. Food and Drug Administration; (l) any party that has requested notice pursuant to 

Bankruptcy Rule 2002; and (m) any other party in interest entitled to notice of this Motion.  Due 

to the urgency of the circumstances surrounding this Motion and the nature of the relief in it, the 

Debtors respectfully submit that no further notice of this Motion is required.  

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the Interim Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in this Motion, 

(ii) schedule a final hearing on the Motion and thereafter enter the Final Order, substantially in the 

form attached hereto as Exhibit B, and (iii) grant such other and further relief as the Court may 

deem just and proper. 

Dated: July 6, 2020  Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission 
pending)
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail: thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors 
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Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO PAY CERTAIN 
PREPETITION SALARIES, WAGES, AND COMPENSATION, 

(II) AUTHORIZING THE CONTINUATION OF EMPLOYEE BENEFIT 
PROGRAMS, (III) AUTHORIZING BANKS TO HONOR AND PROCESS 

CHECKS AND TRANSFERS RELATED TO SUCH EMPLOYEE 
OBLIGATIONS AND (IV) GRANTING RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”)2 filed by the above-

captioned debtors (collectively, the “Debtors”) for entry of an interim order (this “Interim Order”), 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the Motion. 
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(i) authorizing, but not directing, the Debtors to pay salaries, wages and other compensation, 

related taxes and withholdings, and reimbursable employee expenses incurred prior to the Petition 

Date; (ii) authorizing, but not directing, the Debtors to honor and continue benefit programs for 

their employees; (iii) authorizing the applicable banks and financial institutions at which the 

Debtors maintain disbursement and other accounts (collectively, the “Banks”) to receive, process, 

honor, and pay all checks issued and electronic payment requests made related to such employee-

related obligations; and (iv) granting related relief, all as further described in the Motion; and upon 

consideration of the First Day Declaration; and this Court having jurisdiction to consider the 

Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334; and this Court having 

found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and this Court having found that 

venue of this proceeding and the Motion in this District is proper under 28 U.S.C. §§ 1408 and 

1409; and this Court having found that the Debtors’ notice of the Motion and opportunity for a 

hearing were adequate and appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and this Court having determined that the 

legal and factual bases set forth in the Motion and the First Day Declaration establish just cause 

for the relief granted herein; and this Court having found and determined that the relief sought in 

the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis, as set forth herein. 

2. The Debtors are authorized, but not directed, to pay and/or honor, in their sole 

discretion, the Prepetition Employee Obligations, subject to an aggregate maximum during the 
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interim period of $3,314,000, including any processing costs related to the foregoing that have 

accrued and remain unpaid (including those amounts that remain unpaid as a result of dishonoring 

of checks due to the filing of these chapter 11 cases) as of the Petition Date to or for the benefit of 

their Employees, subject to the limitations set forth in sections 507(a)(4) and 507(a)(5) of the 

Bankruptcy Code and entry of a final order. 

3. Notwithstanding anything contained in this Interim Order, the Debtors shall not pay 

any Unpaid Compensation or PTO in excess of the Priority Limit, as set forth in sections 507(a)(4) 

and 507(a)(5) of the Bankruptcy Code. 

4. The Debtors are authorized, but not directed, in their sole discretion, to honor and 

continue their Business Expense policy, Employee Benefit Programs, Other Employee Programs 

and policies, plans, practices and procedures, in the ordinary course in accordance with prepetition 

practices, that were in effect as of the Petition Date, and to pay any prepetition amounts associated 

with the Business Expense policy and Employee Benefit Programs, including the 401(k) Plan; 

provided, however, that such relief shall not constitute or be deemed an assumption or an 

authorization to assume any of such Employee Benefit Programs or Other Employee Programs 

under section 365(a) of the Bankruptcy Code. 

5. For avoidance of doubt, pursuant to the Business Expense policy, the Debtors are 

authorized, but not directed, to pay all prepetition and postpetition charges on account of the credit 

cards used by rank-and-file Employees (collectively, the “Credit Cards”) issued by Bank of 

America and Bank of America is authorized to extend postpetition credit under the Credit Cards. 

6. All Withholding Taxes and Obligations and Garnishments are hereby authorized to 

be paid by the Debtors in the ordinary course of the Debtors’ business. 
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7. The Debtors are authorized, but not directed, to pay any prepetition amounts due 

and owing to the PEO in accordance with the PEO Agreement.  

8. The Debtors are hereby authorized, but not directed, to pay compensation owed to 

the Supplemental Workforce. 

9. The Debtors are authorized, but not directed, to continue in the ordinary course, 

and to pay any amounts in satisfaction of the Commissions Program for rank-and-file Employees 

incurred in the ordinary course; provided, however, that such payments may only be made to non-

insiders of the Debtors. 

10. Nothing in this Interim Order shall be deemed to authorize the payment of any 

amounts in satisfaction of the Short Term Incentive Plan, Long Term Incentive Plan and the 

Severance Program. 

11. In accordance with this Interim Order, the Banks are authorized to (a) receive, 

process, honor, and pay all checks presented for payment and to honor all fund transfer requests 

made by the Debtors related to the Prepetition Employee Obligations, to the extent that sufficient 

funds are on deposit in those accounts and (b) accept and rely on all representations made by the 

Debtors with respect to which checks, drafts, wires, or automated clearing house transfers should 

be honored or dishonored in accordance with this or any other order of the Court, whether such 

checks, drafts, wires, or transfers are dated prior to, on, or subsequent to the Petition Date, without 

any duty to inquire otherwise. 

12. Notwithstanding anything to the contrary contained in this Interim Order or in the 

Motion, any payment, obligation or other relief authorized by this Interim Order shall be subject 

to and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any such 
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order, a “Financing Order”), or any budget in connection therewith, approved by the Court in these 

chapter 11 cases.  In the event of any conflict between the terms of this Interim Order and a 

Financing Order, the terms of the applicable Financing Order shall control (solely to the extent of 

such conflict).  

13. The Debtors are authorized, but not directed, to issue new postpetition checks, or 

effect new electronic funds transfers, on account of prepetition obligations and claims as set forth 

herein, and to replace any prepetition checks or electronic fund transfer requests that may be lost 

or dishonored or rejected as a result of the commencement of these chapter 11 cases.  To the extent 

any Employee has suffered any actual monetary penalty or charge due to the inadvertent dishonor 

of any check of the Debtors on account of any Prepetition Employee Obligations, the Debtors shall 

be authorized, but not directed, to reimburse the Employee for such amount without further order 

of this Court. 

14. Nothing contained herein is intended or shall be construed as (a) an admission as 

to the validity of any claim against the Debtors; (b) a waiver of any of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors; (c) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder; or (d) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy between any of the Debtors and any third party under section 

365 of the Bankruptcy Code.  Any payment made pursuant to this Interim Order is not intended to 

be and should not be construed as an admission to the validity of any claim or a waiver of any of 

the Debtors’ rights to dispute such claim. 

15. Notwithstanding entry of this Interim Order, nothing herein shall create, nor is 

intended to create, any rights in favor of or enhance the status of any claim held by, any party. 
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16. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_____________, 2020 at ___:___ __.m. (prevailing Central Time) before the Honorable 

_____________, Bankruptcy Judge for the United States Bankruptcy Court for the Northern 

District of Texas, Earle Cabell Federal Building, 1100 Commerce St., Fourteenth Floor, 

Courtroom ___, Dallas, Texas 75242.  Any objections or responses to entry of a final order on the 

Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (prevailing Central Time) 

on ______________________, 2020, and served on the following parties: (a) proposed counsel 

for the Debtors, DLA Piper LLP (US), 1251 Avenue of the Americas, New York, New York 10020 

(Attn: Thomas R. Califano, Esq. [thomas.califano@us.dlapiper.com]), 200 South Biscayne 

Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 

[rachel.nanes@us.dlapiper.com]), and 1900 North Pearl Street, Suite 2200, Dallas, Texas 75201 

(Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com] and David E. Avraham, 

Esq. [david.avraham@us.dlapiper.com] ); (b) the Office of the United States Trustee for the 

Northern District of Texas, Earle Cabell Federal Building, 1100 Commerce Street, Room 976, 

Dallas, TX 75242 (Attn: Lisa L. Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]; (c) counsel to the 

DIP Secured Parties, the Prepetition ABL Agent and the Prepetition Term Loan Agent, Sullivan 

& Cromwell LLP, 125 Broad St., New York, New York 10004 (Attn: James L. Bromley, Esq. 

[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. [blauta@sullcrom.com]) and Vinson & Elkins 

LLP, 2001 Ross Ave. Suite 3900, Dallas, Texas 75201, (Attn: Paul E Heath, Esq. 

[pheath@velaw.com] and Matthew J. Pyeatt, Esq. [mpyeatt@velaw.com]); (d) Wilmington Trust, 

N.A., as collateral agent with respect to the 5.00% Voluntary Convertible Senior Secured Notes 

due 2024; and (e) counsel to any official committee of unsecured creditors appointed in these 
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chapter 11 cases.  In the event no Objections to entry of a final order on the Motion are timely 

received, this Court may enter such final order without need for the Final Hearing. 

17. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

18. The requirements of Bankruptcy Rule 6004(a) are waived. 

19. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Interim Order shall be immediately effective and enforceable upon its entry. 

20. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Interim Order. 

21. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

###END OF ORDER### 

Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 
              david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 
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- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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Proposed Final Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ & __ 

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO PAY CERTAIN 
PREPETITION SALARIES, WAGES, AND COMPENSATION, 

(II) AUTHORIZING THE CONTINUATION OF EMPLOYEE BENEFIT 
PROGRAMS, (III) AUTHORIZING BANKS TO HONOR AND PROCESS 

CHECKS AND TRANSFERS RELATED TO SUCH EMPLOYEE 
OBLIGATIONS AND (IV) GRANTING RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”)2 filed by the above-

captioned debtors (collectively, the “Debtors”) for entry of a final order (this “Final Order”), 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the Motion. 
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(i) authorizing, but not directing, the Debtors to pay salaries, wages and other compensation, 

related taxes and withholdings, and reimbursable employee expenses incurred prior to the Petition 

Date; (ii) authorizing, but not directing, the Debtors to honor and continue benefit programs for 

their employees; (iii) authorizing the applicable banks and financial institutions at which the 

Debtors maintain disbursement and other accounts (collectively, the “Banks”) to receive, process, 

honor, and pay all checks issued and electronic payment requests made related to such employee-

related obligations; and (iv) granting related relief, all as further described in the Motion; and upon 

consideration of the First Day Declaration; and this Court having jurisdiction to consider the 

Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334; and this Court having 

found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and this Court having found that 

venue of this proceeding and the Motion in this District is proper under 28 U.S.C. §§ 1408 and 

1409; and this Court having found that the Debtors’ notice of the Motion and opportunity for a 

hearing were adequate and appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and this Court having determined that the 

legal and factual bases set forth in the Motion and the First Day Declaration establish just cause 

for the relief granted herein; and this Court having found and determined that the relief sought in 

the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on a final basis, as set forth herein. 

2. The Debtors are authorized, but not directed, to pay and/or honor, in their sole 

discretion, the Prepetition Employee Obligations, including any processing costs related to the 
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foregoing that have accrued and remain unpaid (including those amounts that remain unpaid as a 

result of dishonoring of checks due to the filing of these chapter 11 cases) as of the Petition Date 

to or for the benefit of their Employees, subject to the Priority Limit, as set forth in sections 

507(a)(4) and 507(a)(5) of the Bankruptcy Code. 

3. Notwithstanding anything contained in this Final Order, the Debtors shall not pay 

any Unpaid Compensation or PTO in excess of the limitations set forth in sections 507(a)(4) and 

507(a)(5) of the Bankruptcy Code. 

4. The Debtors are authorized, but not directed, in their sole discretion, to honor and 

continue their Business Expense policy, Employee Benefit Programs, Other Employee Programs, 

and policies, plans, practices and procedures, in the ordinary course in accordance with prepetition 

practices, that were in effect as of the Petition Date and to pay any prepetition amounts associated 

with the Business Expense policy and Employee Benefit Programs, including the 401(k) Plan; 

provided, however, that such relief shall not constitute or be deemed an assumption or an 

authorization to assume any of such Employee Benefit Programs and Other Employee Programs 

under section 365(a) of the Bankruptcy Code. 

5. For avoidance of doubt, pursuant to the Business Expense policy, the Debtors are 

authorized, but not directed, to pay all prepetition and postpetition charges on account of the credit 

cards used by Employees (collectively, the “Credit Cards”) issued by Bank of America and Bank 

of America is authorized to extend postpetition credit under the Credit Cards. 

6. All Withholding Taxes and Obligations and Garnishments are hereby authorized to 

be paid by the Debtors in the ordinary course of the Debtors’ business. 

7. The Debtors are authorized, but not directed, to pay any prepetition amounts due 

and owing to the PEO.  
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8. The Debtors are hereby authorized, but not directed, to pay compensation owed to 

the Supplemental Workforce. 

9. The Debtors are authorized, but not directed, to continue in the ordinary course, 

and to pay any amounts in satisfaction of the Commissions Program for rank-and-file Employees 

incurred in the ordinary course; provided, however, that such payments may only be made to non-

insiders of the Debtors. 

10. Nothing in this Final Order shall be deemed to authorize the payment of any 

amounts in satisfaction of the Short Term Incentive Plan, Long Term Incentive Plan and the 

Severance Program. 

11. Nothing in this Final Order shall be deemed to authorize the payment of any 

amounts in satisfaction pre-petition amounts owed on account of Severance Programs, which is 

subject to section 503(c) of the Bankruptcy Code. 

12. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any such 

order, a “Financing Order”), or any budget in connection therewith, approved by the Court in these 

chapter 11 cases.  In the event of any conflict between the terms of this Final Order and a Financing 

Order, the terms of the applicable Financing Order shall control (solely to the extent of such 

conflict). 

13. In accordance with this Final Order, the Banks are authorized to (a) receive, 

process, honor, and pay all checks presented for payment and to honor all fund transfer requests 

made by the Debtors related to the Prepetition Employee Obligations, to the extent that sufficient 
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funds are on deposit in those accounts and (b) accept and rely on all representations made by the 

Debtors with respect to which checks, drafts, wires, or automated clearing house transfers should 

be honored or dishonored in accordance with this or any other order of the Court, whether such 

checks, drafts, wires, or transfers are dated prior to, on, or subsequent to the Petition Date, without 

any duty to inquire otherwise. 

14. The Debtors are authorized, but not directed, to issue new postpetition checks, or 

effect new electronic funds transfers, on account of prepetition obligations and claims as set forth 

herein, and to replace any prepetition checks or electronic fund transfer requests that may be lost 

or dishonored or rejected as a result of the commencement of these chapter 11 cases.  To the extent 

any Employee has suffered any actual monetary penalty or charge due to the inadvertent dishonor 

of any check of the Debtors on account of any Prepetition Employee Obligations, the Debtors shall 

be authorized, but not directed, to reimburse the Employee for such amount without further order 

of this Court. 

15. Nothing contained in the Motion, the Interim Order and this Final Order is intended 

or shall be construed as (a) an admission as to the validity of any claim against the Debtors; (b) a 

waiver of any of the Debtors’ or any appropriate party in interest’s rights to dispute the amount of, 

basis for, or validity of any claim against the Debtors; (c) a waiver of any claims or causes of 

action which may exist against any creditor or interest holder; or (d) an approval, assumption, 

adoption, or rejection of any agreement, contract, lease, program, or policy between any of the 

Debtors and any third party under section 365 of the Bankruptcy Code.  Any payment made 

pursuant to this Interim Order is not intended to be and should not be construed as an admission 

to the validity of any claim or a waiver of any of the Debtors’ rights to dispute such claim. 
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16. Notwithstanding entry of this Final Order, nothing herein shall create, nor is 

intended to create, any rights in favor of or enhance the status of any claim held by, any party. 

17. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

18. The requirements of Bankruptcy Rule 6004(a) are waived. 

19. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Final Order shall be immediately effective and enforceable upon its entry. 

20. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Final Order. 

21. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Final Order. 

###END OF ORDER### 
Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 
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Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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