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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS 
(I) AUTHORIZING THE DEBTORS TO (A) CONTINUE EXISTING INSURANCE 

POLICIES AND PAY ALL INSURANCE OBLIGATIONS ARISING THEREUNDER 
AND (B) RENEW, REVISE, EXTEND, SUPPLEMENT, CHANGE OR ENTER INTO 

NEW INSURANCE POLICIES, AND (II) GRANTING RELATED RELIEF 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of interim and 

final orders, substantially in the forms attached hereto as Exhibit A and Exhibit B, respectively, 

(i) authorizing, but not directing, the Debtors, in their sole discretion, to (a) to continue their 

insurance program and honor prepetition and postpetition obligations with respect thereto, and    

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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(b) renew, revise, extend, supplement, change or enter into new insurance policies in the ordinary 

course of business; (ii) authorizing and directing applicable banks and financial institutions to 

honor and process checks and transfers related to such insurance obligations; and (iii) granting 

related relief.  In support of this Motion, the Debtors rely upon the Declaration of John 

Onopchenko, the Debtors’ Chief Executive Officer, in Support of Chapter 11 Petitions and First 

Day Pleadings (the “First Day Declaration”),2 filed contemporaneously with this Motion.  In 

further support of this Motion, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the 

“Court”) has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this 

matter under 28 U.S.C. §§ 157 and 1334.  The District Court’s jurisdiction has been referred to 

this Court pursuant to 28 U.S.C. § 157 and the District Court’s Miscellaneous Order No. 33, Order 

of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc dated August 3, 1984.  This is 

a core proceeding under 28 U.S.C. § 157(b).  

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. §§ 

1408 and 1409. 

3. The bases for the relief requested in this Motion are sections 105, 363, 503(b), 1107, 

and 1108 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 and 6004 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 9013-1 of the 

Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of Texas.  

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the First Day Declaration. 
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BACKGROUND 

4. On July 5, 2020 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.  

5. The Debtors continue to operate their business and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the 

date hereof, no trustee, examiner, or official committee of unsecured creditors has been appointed 

in the Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to section 341 of the 

Bankruptcy Code. 

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 cases, 

is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion by 

reference. 

I. Insurance Program and Related Payment Obligations 

A. Overview of Insurance Program 

7. In the ordinary course of business, the Debtors maintain an insurance program (the 

“Insurance Program”) comprised of 24 commercial insurance policies, a list of which is attached 

here as Exhibit C3 (each, a “Commercial Insurance Policy” and collectively, the “Commercial 

Insurance Policies”),4 that are administered through various insurers (the “Insurers”).  The 

3 The Debtors believe that Exhibit C is a complete list of their Commercial Insurance Policies as of the Petition 
Date.  However, to the extent that any Commercial Insurance Policy has been omitted from that list, the 
Debtors request that any order granting the relief sought herein apply to any and all of the Debtors’ 
Commercial Insurance Policies. 

4 In addition to the Commercial Insurance Policies listed on Exhibit C, the Debtors maintain other insurance 
policies and programs with respect to employee benefits including, without limitation, health, dental, 
disability, and life insurance.  These programs and policies are addressed in detail in the Motion of the Debtors 
for Entry of Interim and Final Orders (I) Authorizing the Debtors to Pay Prepetition Wages and 
Compensation, (II) Authorizing the Continuation of Employee Benefit Programs, (III) Authorizing Banks to 
Honor and Process Checks and Transfers Related to Such Employee Obligations; and (IV) Granting Related 
Relief (the “Employee Wage Motion”), filed contemporaneously herewith.  
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Commercial Insurance Policies provide coverage for, among other things, commercial liability 

(property and general liability), automobile liability, product liability, cyber security liability, 

directors’ and officers’ liability, stock throughput liability, and fiduciary liability.  Maintenance of 

insurance coverage under the Insurance Program is essential to the continued operation of the 

Debtors’ business and is required under the Guidelines for Chapter 11 Cases (the “Operating 

Guidelines”) promulgated by the Office of the United States Trustee for the Northern District of 

Texas (the “U.S. Trustee”), the laws of the various states in which the Debtors operate, applicable 

federal law, and certain of the Debtors’ customer contracts and real estate leases.  Thus, the Debtors 

submit that they should be authorized, but not directed, to continue to pay premiums, claims, 

deductibles, taxes, charges, fees, and other obligations owed under or with respect to the Insurance 

Program as such obligations come due in the ordinary course of the Debtors’ business. 

B. Commercial Insurance Policies 

8. For the 2019-2020 policy period, the Debtors incurred approximately $2,580,334 

in annual premiums relating to the Commercial Insurance Policies, including associated Broker 

Fees (defined below).  The Debtors renewed such Commercial Insurance Policies in May 2020 for 

the 2020-2021 policy period.  As explained further below, the Commercial Insurance Policies are 

paid for as follows: (i) the Debtors pay in the aggregate, in quarterly payments based on the 

respective policy, annual premiums of approximately $946,514; (ii) the Debtors pay to FIRST 

Insurance Funding, a division of Lake Forest Bank & Trust Company, N.A., pursuant to that 

certain Commercial Premium Finance Agreement (the “Premium Financing Agreement”), 

approximately $2,214,994 to finance approximately $2,192,349 in annual premiums; and (iii) the 

Debtors pay Broker Fees (as defined below) of $300,000, for a total cost to the Debtors of 

$3,461,508. 

Case 20-31840-sgj11 Doc 10 Filed 07/06/20    Entered 07/06/20 01:39:43    Page 4 of 18



5 

9. The following is a summary of the Debtors’ Commercial Insurance Policies: 

a) Commercial Automobile Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers the Debtors’ business 
automobiles (the “Auto Policy”) with Chubb / Federal Insurance.  
The Auto Policy provides coverage through May 1, 2021.  The 
Debtors pay an annual premium of $4,322 for the Auto Policy.   

b) Global Commercial Liability Policy.  The Debtors maintain a 
Commercial Insurance Policy that provides for global commercial 
liability coverage (the “Global Commercial Liability Policy”) with 
Chubb / Federal Insurance.  The Global Commercial Liability Policy 
provides coverage through May 1, 2021.  The Debtors pay an annual 
premium of $59,257 for the Global Commercial Liability Policy, 
which is paid in quarterly installment payments.  

c) Umbrella Policies.  The Debtors maintain umbrella insurance 
policies with Chub / Federal Insurance and CNA / Continental 
Casualty Insurance (the “Umbrella Policies”).  The Umbrella 
Policies provide coverage through May 1, 2021.  The Debtors pay 
an annual premium of $22,569 for the Umbrella Policies.5

d) Product Liability Policy.  The Debtors maintain a Commercial 
Insurance Policy that covers product liability (the “Product Liability 
Policy”) with Chubb / Federal Insurance.  The Policy provides 
coverage through May 1, 2021.  The Debtors pay an annual premium 
of $576,376 for the Product Liability Policy, which is paid in 
quarterly installments.   

e) Commercial General Liability Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers product and general 
liability (the “General Liability Policy”) with One Beacon / 
Homeland Insurance Co of NY.  The General Liability Policy 
provides coverage through May 1, 2021.  The Debtors finance the 
quarterly premium payments for the General Liability Policy under 
the Premium Financing Agreement.   

f) Stock Throughput Policy.  The Debtors maintain a Commercial 
Insurance Policy that covers stock throughput liability (the “Stock 
Throughput Policy”) with Falvey Cargo Underwriting / 
Underwriters at Lloyd’s London.  The Stock Throughput Policy 
provides coverage through May 1, 2021.  The Debtors finance the 

5 The Debtors’ Umbrella B policy is a one-time payment, whereas premiums under the Umbrella A policy are
paid quarterly.   
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annual premium payment for the Stock Throughput Policy under the 
Premium Financing Agreement. 

g) Cyber Security Liability Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers cyber security and privacy 
liability (the “Cyber Security Liability Policy”) with Westchester 
Surplus Lines.  The Cyber Security Liability Policy provides 
coverage through May 1, 2021.  The Debtors finance the payment 
for the annual premium of the Cyber Security Liability Policy under 
the Premium Financing Agreement. 

h) HCPSL Policy.  The Debtors maintain a Commercial Insurance 
Policy that covers service liability for healthcare providers (the 
“HCPSL Policy”) with Crump Insurance Services / Chubb Custom 
Insurance.  The HCPSL Policy provides coverage through May 1, 
2021.  The Debtors finance the annual premium payment for the 
HCPSL Policy under the Premium Financing Agreement.  

i) Property Liability Policy.  The Debtors maintain a Commercial 
Insurance Policy that covers property liability and “difference in 
condition” coverage (the “Property Liability Policy”) with VKCO / 
Lloyd’s London.  The Property Liability Policy provides coverage 
through May 1, 2021.  The Debtors finance the annual premium 
payment for the Property Liability Policy under the Premium 
Financing Agreement. 

j) Workers’ Compensation Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers workers’ compensation 
liability (the “Workers’ Compensation Policy”) with Chubb / 
Federal Insurance.  The Workers’ Compensation Policy provides 
coverage through May 1, 2021.  The Debtors pay an annual premium 
of $265,328 for the Workers’ Compensation Policy, which is paid 
in quarterly installment payments. 

k) D&O Liability Policies.  The Debtors maintain Commercial 
Insurance Policies that cover directors’ and officers’ liability and 
related excess liability, and fiduciary liability (collectively, the 
“D&O Liability Policies”) with AIG / National Union Fire 
Insurance Company of Pittsburgh, PA; Allianz Global US Risk 
Insurance Company; ANV – Amtrust International Underwriters; 
Wesco Insurance Company; Berkley Insurance Company; Old 
Republican Insurance Company / CUG; Starstone Specialty 
Insurance; Capitol Indemnity Corp.; and Hudson Insurance 
Company.  The D&O Liability Policies provide coverage through 
May 1, 2021.  The Debtors finance the annual premium payment for 
the D&O Liability Policies under the Premium Financing 
Agreement.  
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l) Employment Practices Liability Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers employment practices 
liability (the “Employment Practices Liability Policy”) with CNA / 
Continental Casualty Company.  The Employment Practices 
Liability Policy provides coverage through May 1, 2021.  The 
Debtors finance the annual premium payment for the Employment 
Practices Liability Policy under the Premium Financing Agreement. 

m) Crime Liability Policy.  The Debtors maintain a Commercial 
Insurance Policy that covers fiduciary and crime liability (the 
“Crime Liability Policy”) with Travelers / Travelers Casualty & 
Surety Company of America.  The Crime Liability Policy provides 
coverage through May 1, 2021.  The Debtors finance the annual 
premium payment for the Crime Liability Policy under the Premium 
Financing Agreement. 

n) Business Traveler Insurance Policy.  The Debtors maintain a 
Commercial Insurance Policy that covers traveler’s insurance for 
employees (the “Traveler’s Policy”) with Travelers Insurance.  The 
Traveler’s Policy provides coverage through May 1, 2021.  The 
Debtors pay an annual premium of $18,662 for the Traveler’s 
Policy.  

10. In total, the Debtors aggregate annual premiums for their Commercial Insurance 

Policies for the 2020-2021 policy period, payable directly to the Insurers, is $946,514, while the 

remainder of the Debtors’ payment obligations are to FIRST and to the Broker (as defined below).  

The Debtors have diligently reviewed their records and believe that, other than certain payments 

under the Debtors’ Premium Financing Agreement (as defined and discussed further below), there 

are no outstanding amounts owed to their Insurers under the Commercial Insurance Policies as of 

the Petition Date.  Notwithstanding the foregoing, to the extent there are any outstanding 

prepetition amounts owed on account of the Commercial Insurance Policies, the Debtors request 

that this Court authorize, but not direct, the Debtors to pay any such outstanding amounts as they 

come due in the ordinary course of business on a postpetition basis.  The Debtors’ maintenance of 

their relationships with the Insurers is critical to ensuring the continued availability of insurance 

coverage and reasonable pricing of such coverage for future policy periods.  Further, there may be 
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prepetition amounts due and owing to the Insurers of which the Debtors are unaware, for example, 

if audits are conducted after the Petition Date. 

C. Premium Financing 

11. In the ordinary course of business, on May 12, 2020, the Debtors entered into the 

Premium Financing Agreement with FIRST for the financing of certain of the premiums under the 

Debtors’ Commercial Insurance Policies.  In exchange, the Debtors granted to FIRST a security 

interest in the financed policies and any additional premiums under such policies, including (but 

only to the extent permitted by applicable law) all return premiums, dividend payments, and loss 

payments which reduce unearned premiums, subject to any mortgagee or loss payee interest (the 

“Indebtedness”). 

12. Under the Premium Financing Agreement, the Debtors paid FIRST a down 

payment of $658,742, with a total financed amount of $2,192,349.  The financing includes a 

finance charge of $22,645 and an annual interest rate of 3.53%.  The Premium Financing 

Agreement contemplates nine installments payments, each in the amount of $172,916.  The 

Premium Financing Agreement contains a late payment charge, if applicable, equal to 5% of the 

delinquent installment.  The Debtors timely paid the first and second of these installment payments 

on June 1, 2020 and July 2, 2020, respectively.  A schedule of all of the policies financed under 

the Premium Financing Agreement is attached as an exhibit to the Premium Financing Agreement.  

The premium financing costs total $2,214,994.  

13. By this Motion, the Debtors seek authority to make all payments that will come due 

under the Premium Financing Agreement and for FIRST to be authorized and directed to receive 

and apply such payments to the Indebtedness owed by the Debtors to FIRST as provided under 

the Premium Financing Agreement.   
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D. Insurance Broker Fees 

14. In the ordinary course of business, the Debtors employ Marsh & McLennan 

Insurance Agency LLC, an insurance brokerage firm (the “Broker”), to assist the Debtors in 

procuring and negotiating elements of the Debtors’ Insurance Program.  For broker-related 

services, the Debtors pay the Broker’s commissions in the ordinary course of business (the “Broker 

Fees”).  For the 2020-2021 policy period, the Broker Fees total approximately $300,000, which is 

to be paid in quarterly installment payments.  The Broker is essential to the Debtors’ ability to 

secure insurance coverage, as the Broker structures and manages the Debtors’ Insurance Program 

in a reasonable and prudent manner and enables the Debtors to realize considerable savings in the 

procurement of policies under the Insurance Program.  For instance, the Debtors do not have access 

to certain key markets unless represented by the Broker.  The Debtors believe that they are current 

with respect to their obligations to the Broker, but the next quarterly payment is due on August 1, 

2020.  To the extent necessary, the Debtors seek this Court’s authority to continue to employ the 

Broker in the ordinary course of business and to pay Broker Fees as necessary in connection with 

procurement and maintenance of the Insurance Program. 

RELIEF REQUESTED 

15. By this Motion, pursuant to sections 105, 363, 503(b), 1107, and 1108 of the 

Bankruptcy Code and Bankruptcy Rules 6003 and 6004, the Debtors request entry of interim and 

final orders, (i) authorizing, but not directing, the Debtors, in their sole discretion, to (a) to continue 

their insurance program and honor prepetition and postpetition obligations with respect thereto, 

and (b) renew, revise, extend, supplement, change or enter into new insurance policies in the 

ordinary course of business related to such insurance obligations (collectively, the “Insurance 

Obligations”); and (ii) authorizing and directing the applicable banks and financial institutions to 

receive, process, honor and pay all checks and fund transfers on account of the Insurance 
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Obligations that had not been honored and paid as of the Petition Date, as well as to rely on the 

representations of the Debtors regarding the same, provided there are sufficient funds on deposit. 

A. Continuation of the Insurance Program Is Necessary to Comply with the 
Operating Guidelines and Applicable Law. 

16. Maintenance of the Debtors’ insurance coverage under the Insurance Program is 

required under the Operating Guidelines, the laws of the various states in which the Debtors 

operate, and the Debtors’ various financial agreements.  See Operating Guidelines.  Specifically, 

the Operating Guidelines require the maintenance of appropriate insurance coverage and payment 

of all premium payments when due.  Id. at p. 7.  Should any insurance policy lapse during the 

pendency of the chapter 11 cases, the Operating Guidelines mandate that the Debtors forward 

proof of policy renewal of that policy to the U.S. Trustee.  Id.

17. Given these requirements, the continuation of the Debtors’ Insurance Program—

through payment of the Insurance Obligations, and the renewal, revision, extension, 

supplementation, modification, or entry into new insurance coverage, as needed in the Debtors’ 

business judgment, without further order of this Court—is necessary and essential to the Debtors’ 

operation of their business during these chapter 11 cases.  In addition, the Debtors are required to 

maintain insurance under many of their agreements, including credit agreements and customer 

contracts.  Because such agreements are a key component and contributing source of the vast 

majority of the Debtors’ liquidity and revenue, the Debtors’ inability to continue their insurance 

coverage would be disastrous and could doom the Debtors’ prospects for a successful 

reorganization process. 

B. Payment of the Insurance Obligations is Authorized under Sections 1107(a) 
and 1108 of the Bankruptcy Code. 

18. Payment of the Insurance Obligations is authorized under sections 1107 and 1108 

of the Bankruptcy Code.  The Debtors are operating their business as debtors in possession under 
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sections 1107(a) and 1108 of the Bankruptcy Code as fiduciaries for their estates.  See In re 

CoServ, LLC, 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002); In re Advanced Contracting Sols., LLC, 

582 B.R. 285, 304 (Bankr. S.D.N.Y. 2018).  Implicit in the duties of a chapter 11 debtor in 

possession is the duty “to protect and preserve the estate, including an operating business’s going-

concern value.”  Id. at 497; see also Advanced Contracting, 582 B.R. at 304 (“As fiduciaries, the 

debtor-in-possession and its managers are obligated to treat all parties to the case fairly, maximize 

the value of the estate.”).  

19. Payment of the Insurance Obligations and the renewal, revision, extension, 

supplementation, modification, or entry into new insurance policies, as needed in the Debtors’ 

business judgment, will protect the Debtors’ ongoing operations.  As noted above, not only is 

insurance coverage required by the Operating Guidelines, it is also mandated by applicable state 

and federal law, as well as under certain of their contractual arrangements.  Moreover, as 

fiduciaries for the bankruptcy estates, the Debtors risk violating their duties if they jeopardize the 

coverage provided under the Insurance Program.   

20. As described above, non-payment of the Insurance Obligations could result in 

cancellation of the Insurance Program, and the Debtors may be unable to find alternative insurance 

coverage, or find such alternatives only at a higher cost.  Therefore, the relief requested in this 

Motion is essential to satisfy the Debtors’ fiduciary obligations.  In addition to the foregoing, the 

continued payment under the Premium Financing Agreement and the payment of the Debtors’ 

Broker Fees in the ordinary course of business is integral to the Debtors’ ability to maintain 

adequate insurance, comply with the Operating Guidelines, and preserve the value of the Debtors’ 

estates. 

21. To meet their fiduciary duties as debtor in possession under Bankruptcy Rules 

1107(a) and 1108, the Debtors should be authorized to pay the Insurance Obligations and to renew, 
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revise, extend, supplement, change or enter into new Insurance Policies, as needed in their business 

judgment.  The Debtors thus seek authority to pay all Insurance Obligations that may become due 

with respect to the Insurance Policies if such payments are necessary in the Debtors’ business 

judgment or in order to avoid cancellation or interruption of insurance coverage.  

C. Continuing the Insurance Program and Paying All Associated Undisputed 
Obligations is Necessary to Preserve the Value of the Debtors’ Estates. 

22. Pursuant to section 503(b)(1) of the Bankruptcy Code, a debtor may incur 

administrative expenses as “actual, necessary costs and expenses of preserving the estate.”  

11 U.S.C. § 503(b)(1)(A).  Additionally, under section 363(b) of the Bankruptcy Code, a 

bankruptcy court may authorize a chapter 11 debtor to use property of the estate other than in the 

ordinary course of business where the debtor has articulated a valid business justification for the 

requested use of estate assets.  See 11 U.S.C. § 363(b); see also In re Chateaugay Corp., 973 F.2d 

141, 143 (2nd Cir. 1992) (holding that the approval of a 363(b) application must be based on a 

good business reason); Institutional Creditors of Cont’l Air Lines, Inc. v. Cont’l Air Lines, Inc. (In 

re Cont’l Air Lines, Inc.), 780 F.2d 1223, 1226 (5th Cir. 1986) (holding that section 363(b) requires 

that “there must be some articulated business justification for using, selling, or leasing the property 

outside the ordinary course of business.”); In re Performance Nutrition, Inc., 239 B.R. 93, 111–12 

(Bankr. N.D. Tex. 1999) (citing In re Cont’l Air Lines, 780 F.2d at 1226); The Dai-Ichi Kangyo 

Bank, Ltd., Chicago Branch v. Montgomery Ward Holding Corp. (In re Montgomery Ward 

Holding Corp.), 242 B.R. 147, 153 (D. Del. 1999) (“In determining whether to authorize the use, 

sale or lease of property of the estate under [section 363(b)], courts require the debtor to show that 

a sound business purpose justifies such actions.”).   

23. Once a debtor articulates such a valid business justification, a presumption exists 

in favor of the debtor’s business decisions.  See In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 
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2005) (“Overcoming the presumption of the business judgment rule on the merits is a near-

Herculean task.”); see also Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (describing the 

business judgment rule as “a presumption that in making a business decision, the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action taken 

was in the best interests of the company.”).  The Debtors submit that the use of estate funds for 

payment of undisputed prepetition Insurance Obligations and postpetition Insurance Obligations, 

including the installment payments under the Premium Financing Agreement and payment of the 

Broker Fees, in the ordinary course of business constitutes a sound exercise of the Debtors’ 

business judgment and is permitted by sections 503(b)(1) and 363(b) of the Bankruptcy Code as 

necessary costs of preserving the estates and should be approved as such. 

24. Further, section 105(a) of the Bankruptcy Code supplements these explicit powers 

and permits this Court to “issue any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of this title.”  11 U.S.C. § 105(a).  A bankruptcy court’s use of its equitable 

powers to “authorize the payment of pre-petition debt when such payment is needed to facilitate 

the rehabilitation of the debtor is not a novel concept.”  In re Ionosphere Clubs, Inc., 98 B.R. 174, 

175 (Bankr. S.D.N.Y. 1989); see also Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) 

(noting that courts are authorized to approve orders allowing payment of prepetition claims that 

are necessary for the debtors successfully reorganize); In re Just for Feet, Inc., 242 B.R. 821, 824–

25 (D. Del. 1999) (noting that, in the Third Circuit, debtors may pay prepetition claims that are 

essential to the continued operation of the debtor’s business); In re Columbia Gas Sys., Inc., 171 

B.R. 189, 191–92 (Bankr. D. Del. 1994) (same).  “Under 11 U.S.C. § 105 the court can permit pre-

plan payment of a pre-petition obligation when essential to the continued operation of the debtor.”  

In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing Ionosphere Clubs, 98 B.R. at 

177); see also In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) (recognizing 
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the doctrine of necessity and authorizing the debtor to pay prepetition claims if such payment is 

essential to the continued operation of the debtor). 

25. With these statutory underpinnings, the “doctrine of necessity” functions in a 

chapter 11 case as a mechanism by which the bankruptcy court can exercise its equitable power to 

allow payment of critical prepetition claims not explicitly authorized by the Bankruptcy Code.  See 

Lehigh, 657 F.2d at 581 (holding that court may authorize payment of prepetition claims if such 

payment was essential to continued operation of debtor); In re Boston & Me. Corp., 634 F.2d 1359, 

1382 (1st Cir. 1980) (recognizing existence of judicial power to authorize trustees to pay claims 

for goods and services that are indispensably necessary to debtors’ continued operation).  This 

doctrine is frequently invoked early in a chapter 11 case, particularly in connection with the 

payment of prepetition claims.  The rationale for the doctrine of necessity is consistent with the 

paramount goal of chapter 11, “facilitating the continued operation and rehabilitation of the 

debtor.”  Ionosphere Clubs, 98 B.R. at 176; In re Equalnet Commc'ns Corp., 258 B.R. 368, 370 

n.2 (Bankr. S.D. Tex. 2000) (applying the doctrine of necessity to allow debtors to provide their 

customers with billing credits for prepetition periods); In re Just for Feet, Inc., 242 B.R. 821, 824–

25 (Bankr. D. Del. 1999) (noting that a debtor may pay prepetition claims of critical vendors that 

are essential to the continued operation of the debtor’s business).  Accordingly, pursuant to section 

105(a) of the Bankruptcy Code, this Court is empowered to grant the relief requested in this 

Motion.   

26. The nature and extent of the Debtors’ business operations make it essential for them 

to maintain their Insurance Program on an uninterrupted basis.  If the Debtors fail to pay any 

premiums, deductibles, or related fees under the Insurance Program, then the respective Insurer 

may seek to terminate existing Commercial Insurance Policies, or they may decline to renew the 

Commercial Insurance Policies and refuse to insure the Debtors in the future.  If the Commercial 
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Insurance Policies lapse without renewal, the Debtors may be exposed to substantial liability for 

personal and/or property damages to the detriment of all stakeholders.  In addition, the Debtors 

would be in default under certain key contracts and applicable law, which require that the Debtors 

maintain adequate insurance coverage.  Consequently, if the Debtors’ Commercial Insurance 

Policies lapse, the Debtors would be required to obtain replacement coverage on an emergency 

basis and, likely, at significant expense.  Therefore, the continuation of the Insurance Program on 

an uninterrupted basis and the payment of the Insurance Obligations are essential to preserve the 

Debtors’ business and the value of the Debtors’ estates for all parties in interest in these 

chapter 11 cases. 

D. Financial Institutions Should Be Authorized and Directed to Honor and 
Process Related Checks and Transfers. 

27. The Debtors also request that all applicable banks and other financial institutions 

(the “Banks”) be authorized and directed to (a) receive, process, honor, and pay all checks 

presented for payment of, and to honor all fund transfer requests made by the Debtors related to 

the claims that the Debtors request authority to pay in this Motion, regardless of whether the checks 

were presented or fund transfer requests were submitted before or after the Petition Date, and (b) 

rely on the Debtors’ designation of any particular check as approved by this Court’s order. 

THE DEBTORS SATISFY THE REQUIREMENTS OF BANKRUPTCY RULE 6003(b) 

28. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate 

and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that 

arose before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. 

Bankr. P. 6003(b).  Immediate and irreparable harm exists where the absence of relief would impair 

a debtor’s ability to reorganize or threaten the debtor’s future as a going concern.  Specifically, the 

Fifth Circuit has interpreted the language “immediate and irreparable harm” in the context of 

Case 20-31840-sgj11 Doc 10 Filed 07/06/20    Entered 07/06/20 01:39:43    Page 15 of 18



16 

preliminary injunctions.  In that context, courts in this Circuit have explained that irreparable harm 

requires proof that “(1) the harm to plaintiffs is imminent (2) the injury would be irreparable and 

(3) that plaintiffs have no other adequate legal remedy.” See, e.g., GoNannies, Inc. v. 

GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. Granata, 515 

F.2d 922, 925 (5th Cir. 1975)).  

29. As described above, the failure to maintain the Insurance Program would have 

immediate and detrimental consequences for the Debtors’ business operations and all parties in 

interest.  Absent the authority to maintain the Insurance Program, the Debtors would be required 

to seek alternative insurance coverage, which would likely be at a significantly higher cost.  

Accordingly, the Debtors submit that the relief requested in this Motion is necessary to avoid 

immediate and irreparable harm to the Debtors and, therefore, Bankruptcy Rule 6003(b) is 

satisfied. 

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

30. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the First 

Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable harm 

to the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice requirements 

under Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy Rule 6004(h), 

to the extent such notice requirements and such stay apply.   

RESERVATION OF RIGHTS 

31. Nothing contained in this Motion is intended or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any 

party in interest’s rights to dispute any unpaid portion of any claim; or (iii) an approval or 
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assumption of any agreement under section 365 of the Bankruptcy Code.  Likewise, if this Court 

grants the relief sought in this Motion, any payment made pursuant to such an order is not intended 

and should not be construed as an admission as to the validity of any claim or a waiver of the 

Debtors’ rights to dispute such claim at a later date. 

NOTICE 

32. Notice of this Motion shall be provided to: (a) the U.S. Trustee; (b) the Offices of 

the Attorney General for each of the states in which the Debtors are incorporated; (c) the United 

States Attorney’s Office for the Northern District of Texas; (d) the Debtors’ thirty largest 

unsecured creditors on a consolidated basis; (e) counsel to the DIP Secured Parties, the Prepetition 

ABL Agent and the Prepetition Term Loan Agent; (f) Wilmington Trust, N.A., as collateral agent 

with respect to the 5.00% Voluntary Convertible Senior Secured Notes due 2024; (g) the Internal 

Revenue Service; (h) the U.S. Securities and Exchange Commission; (i) the U.S. Food and Drug 

Administration; (j) the Insurers; (k) the Banks; (l) any party that has requested notice pursuant to 

Bankruptcy Rule 2002; and (m) any other party in interest entitled to notice of this Motion.  Due 

to the urgency of the circumstances surrounding this Motion and the nature of the relief in it, the 

Debtors respectfully submit that no further notice of this Motion is required. 
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WHEREFORE, the Debtors respectfully request that this Court (i) enter the interim order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in this Motion, 

(ii) schedule a final hearing on this Motion and thereafter enter the final order substantially in the 

form attached hereto as Exhibit B, and (iii) grant such other and further relief as the Court may 

deem just and proper. 

Dated: July 6, 2020  Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission 
pending)
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail: thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) CONTINUE EXISTING INSURANCE POLICIES AND PAY ALL  

INSURANCE OBLIGATIONS ARISING THEREUNDER AND  
(B) RENEW, REVISE, EXTEND, SUPPLEMENT, CHANGE OR ENTER INTO  

NEW INSURANCE POLICIES, AND (II) GRANTING CERTAIN RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”)2 filed by the above-

captioned debtors (collectively, the “Debtors”) for entry of an interim order (this “Interim Order”) 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined in this Interim Order shall have the meanings ascribed to 
them in the Motion. 
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(i) authorizing, but not directing, the Debtors, in their sole discretion, to (a) to continue their 

insurance program and pay prepetition and postpetition obligations in respect thereof, and (b) 

renew, supplement, modify, terminate, or purchase insurance coverage in the ordinary course of 

business; (ii) authorizing and directing the Debtors’ financial institutions to honor and process 

checks and transfers related to such insurance obligations; and (iii) granting related relief, all as 

further described in the Motion; and this Court having jurisdiction to consider the Motion and the 

relief requested therein under 28 U.S.C. §§ 157 and 1334; and this Court having found that this is 

a core proceeding under 28 U.S.C. § 157(b)(2); and this Court having found that venue of this 

proceeding and the Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409; and this 

Court having found that the Debtors’ notice of the Motion and opportunity for a hearing were 

adequate and appropriate under the circumstances and no other notice need be provided; and this 

Court having reviewed the Motion and this Court having determined that the legal and factual 

bases set forth in the Motion and the First Day Declaration establish just cause for the relief granted 

herein; and this Court having found and determined that the relief sought in the Motion is in the 

best interests of the Debtors’ estates, their creditors, and other parties in interest; and upon all of 

the proceedings had before this Court; and after due deliberation and sufficient cause 

appearing therefor,

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis, as set forth herein. 

2. The Debtors are authorized, but not directed, to pay, in their sole discretion, all 

Insurance Obligations in connection with the Insurance Program, attached to the Motion as 

Schedule 1, and those Insurance Obligations that were due and payable as of the Petition Date, or 

will become due and payable prior to entry of a final order on the Motion. 
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3. The Debtors are authorized and empowered to maintain their Insurance Program 

without interruption on the same basis and to the extent consistent with their practices and 

procedures that were in effect prior to the Petition Date. 

4. The Debtors are hereby authorized, but not directed, to pay any such undisputed 

prepetition amounts that are later determined to be due and owing as a result of an audit, including 

any additional fees and costs imposed as a result of any audit.  

5. Without further order of this or any other Court, the Debtors are authorized to honor 

their Insurance Obligations under the Insurance Program and to renew the existing Commercial 

Insurance Policies or enter into new insurance arrangements, broker arrangements, or premium 

finance arrangements in the ordinary course of business, as may be required as the annual terms 

of existing arrangements expire, provided, that the Debtors will use reasonable best efforts to 

consult with the DIP Secured Parties prior to taking such action if such action would result in a 

greater than (i) 15% increase per individual policy for policies with annual premiums of more than 

$250,000 or (ii) $3.5 million increase in total insurance premiums in a fiscal year. 

6. Without further order of this Court, the Debtors are authorized, but not directed, to 

amend, supplement, change, or enter into new broker retention agreements in connection with the 

Insurance Programs and to pay any Broker Fees, whether incurred or due and payable before or 

after the Petition Date, in the ordinary course of the Debtors’ business. 

7. Without further order of this Court, the Debtors are authorized, but not directed, to 

amend, supplement, change, or enter into new premium finance arrangements in connection with 

the financing of their Insurance Program and to make the installments payments under the 

Premium Financing Agreement, whether incurred or due and payable before and after the Petition 

Date, in the ordinary course of the Debtors’ business.  
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8. The Banks are hereby authorized and directed to receive, process, honor and pay 

all checks and fund transfers on account of the Insurance Obligations that had not been honored 

and paid as of the Petition Date, provided that sufficient funds are on deposit in the applicable 

accounts to cover such payments.  The Banks are authorized to rely on the representations of the 

Debtors as to which checks and fund transfers are authorized to be honored and paid pursuant to 

this Interim Order. 

9. This Interim Order is without prejudice to the rights of the Debtors and their estates 

to contest the validity, priority or amounts of any Insurance Obligations on any grounds they deem 

appropriate, and any rights of the Debtors and their estates with respect to such matters shall 

be reserved. 

10. To the extent that any Insurance Program or any related contract or agreement is 

deemed an executory contract within the meaning of section 365 of the Bankruptcy Code, neither 

this Interim Order nor any payments made in accordance with this Interim Order shall constitute 

the postpetition assumption of any such Insurance Program or any related contract or agreement 

pursuant to section 365 of the Bankruptcy Code, nor constitute an admission as to whether any 

contract or agreement is executory. 

11. Notwithstanding the relief granted in this Interim Order and any actions taken 

hereunder, nothing contained in the Motion or this Interim Order or any payment made pursuant 

to this Interim Order shall constitute, nor is it intended to constitute: (a) an admission as to the 

validity or priority of any claim or lien against the Debtors, (b) a waiver of the Debtors’ rights to 

subsequently dispute any unpaid portion of such claim or lien, (c) an undertaking, obligation, or 

commitment to pay any claims hereunder, or (d) the assumption or adoption of any agreement, 

contract, or lease under section 365 of the Bankruptcy Code. 
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12. Notwithstanding anything to the contrary contained in this Interim Order or in the 

Motion, any payment, obligation or other relief authorized by this Interim Order shall be subject 

to and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any such 

order, a “Financing Order”), or any budget in connection therewith, approved by the Court in these 

chapter 11 cases.  In the event of any conflict between the terms of this Interim Order and a 

Financing Order, the terms of the applicable Financing Order shall control (solely to the extent of 

such conflict).  

13. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_____________, 2020 at ___:___ __.m. (prevailing Central Time) before the Honorable 

_____________, Bankruptcy Judge for the United States Bankruptcy Court for the Northern 

District of Texas, Earle Cabell Federal Building, 1100 Commerce St., Fourteenth Floor, 

Courtroom ___, Dallas, Texas 75242.  Any objections or responses to entry of a final order on the 

Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (prevailing Central Time) 

on ______________________, 2020, and served on the following parties: (a) proposed counsel 

for the Debtors, DLA Piper LLP (US), 1251 Avenue of the Americas, New York, New York 10020 

(Attn: Thomas R. Califano, Esq. [thomas.califano@us.dlapiper.com]), 200 South Biscayne 

Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 

[rachel.nanes@us.dlapiper.com]), and 1900 North Pearl Street, Suite 2200, Dallas, Texas 75201 

(Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com] and David E. Avraham, 

Esq. [david.avraham@us.dlapiper.com]); (b) the Office of the United States Trustee for the 

Northern District of Texas, Earle Cabell Federal Building, 1100 Commerce Street, Room 976, 

Dallas, TX 75242 (Attn: Lisa L. Lambert, Esq. [Lisa.L.Lambert@usdoj.gov]); (c) counsel to the 
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DIP Secured Parties, the Prepetition ABL Agent and the Prepetition Term Loan Agent, Sullivan 

& Cromwell LLP, 125 Broad St., New York, New York 10004 (Attn: James L. Bromley, Esq. 

[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. [blauta@sullcrom.com]) and Vinson & Elkins 

LLP, 2001 Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E. Heath, Esq. 

[pheath@velaw.com] and Matthew J. Pyeatt, Esq. [mpyeatt@velaw.com]); (d) Wilmington Trust, 

N.A., as collateral agent with respect to the 5.00% Voluntary Convertible Senior Notes due 2024; 

and (e) counsel to any official committee of unsecured creditors appointed in these chapter 11 

cases.  In the event no Objections to entry of a final order on the Motion are timely received, this 

Court may enter such final order without need for the Final Hearing. 

14. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

15. The requirements of Bankruptcy Rule 6004(a) are waived. 

16. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Interim Order shall be immediately effective and enforceable upon its entry. 

17. The Debtors are hereby authorized to take all actions they deem necessary to 

effectuate the relief granted in this Interim Order. 

18. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

###END OF ORDER### 

Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
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DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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Proposed Final Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ & __ 

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) CONTINUE EXISTING INSURANCE POLICIES AND PAY ALL  

INSURANCE OBLIGATIONS ARISING THEREUNDER AND  
(B) RENEW, REVISE, EXTEND, SUPPLEMENT, CHANGE OR ENTER INTO  

NEW INSURANCE POLICIES, AND (II) GRANTING CERTAIN RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”),2 filed by the above-

captioned debtors (collectively, the “Debtors”) for entry of a final order (this “Final Order”) 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms used but not otherwise defined herein shall have the respective meaning ascribed to such 
terms in the Motion. 
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(i) authorizing, but not directing, the Debtors, in their sole discretion, to (a) to continue their 

insurance program and pay prepetition and postpetition obligations in respect thereof, and (b) 

renew, supplement, modify, terminate, or purchase insurance coverage in the ordinary course of 

business; (ii) authorizing and directing the Debtors’ financial institutions to honor and process 

checks and transfers related to such insurance obligations; and (iii) granting related relief; all as 

further described in the Motion; and this Court having jurisdiction to consider the Motion and the 

relief requested therein under 28 U.S.C. §§ 157 and 1334; and this Court having found that this is 

a core proceeding under 28 U.S.C. § 157(b)(2); and this Court having found that venue of this 

proceeding and the Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409; and this 

Court having found that the Debtors’ notice of the Motion and opportunity for a hearing were 

adequate and appropriate under the circumstances and no other notice need be provided; and this 

Court having reviewed the Motion and this Court having determined that the legal and factual 

bases set forth in the Motion and the First Day Declaration establish just cause for the relief granted 

herein; and this Court having found and determined that the relief sought in the Motion is in the 

best interests of the Debtors’ estates, their creditors, and other parties in interest; and upon all of 

the proceedings had before this Court; and after due deliberation and sufficient cause 

appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on a final basis, as set forth herein. 

2. The Debtors are authorized, but not required, to pay, in their sole discretion, all 

Insurance Obligations in connection with the Insurance Program, attached to the Motion as 

Schedule 1, and those Insurance Obligations that were due and payable, or are related to, the period 

prior to the Petition Date. 
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3. The Debtors are authorized and empowered to maintain their Insurance Program 

without interruption on the same basis and to the extent consistent with the practices and 

procedures that were in effect prior to the Petition Date. 

4. The Debtors are hereby authorized, but not directed, to pay any undisputed 

prepetition amounts that are later determined to be due and owing as a result of an audit, including 

any additional fees and costs imposed as a result of any audit.  

5. Without further order of this Court, the Debtors are authorized to honor their 

Insurance Obligations under the Insurance Program and to renew the existing Commercial 

Insurance Policies or enter into new insurance coverage arrangements, broker agreements, 

premium finance arrangements, and related agreements in the ordinary course of business, as may 

be required as the annual terms of existing arrangements expire, provided, that the Debtors will 

use reasonable best efforts to consult with the DIP Secured Parties prior to taking such action if 

such action would result in a greater than (i) 15% increase per individual policy for policies with 

annual premiums of more than $250,000 or (ii) $3.5 million increase in total insurance premiums 

in a fiscal year. 

6. Without further order of this Court, the Debtors are authorized, but not directed, to 

amend, supplement, change, or enter into new broker retention agreements in connection with their 

Insurance Program and to pay any Broker Fees, whether incurred or due and payable before or 

after the Petition Date, in the ordinary course of the Debtors’ business. 

7. Without further order of this Court, the Debtors are authorized, but not directed, to 

amend, supplement, change, or enter into new premium finance arrangements in connection with 

the financing of the Insurance Programs and to make the installments payments under the Premium 
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Financing Agreement, whether incurred or due and payable before and after the Petition Date, in 

the ordinary course of the Debtors’ business.  

8. The Banks are hereby authorized and directed to receive, process, honor and pay 

all checks and fund transfers on account of the Insurance Obligations that had not been honored 

and paid as of the Petition Date, provided that sufficient funds are on deposit in the applicable 

accounts to cover such payments.  The Banks are authorized to rely on the representations of the 

Debtors as to which checks and fund transfers are authorized to be honored and paid pursuant to 

this Final Order. 

9. This Final Order is without prejudice to the rights of the Debtors and their estates 

to contest the validity, priority, or amounts of any Insurance Obligations on any grounds they deem 

appropriate, and any rights of the Debtors and their estates with respect to such matters shall 

be reserved. 

10. To the extent that any Insurance Program or any related contract or agreement is 

deemed an executory contract within the meaning of section 365 of the Bankruptcy Code, neither 

this Final Order nor any payments made in accordance with this Final Order shall constitute the 

postpetition assumption of any such Insurance Program or any related contract or agreement 

pursuant to section 365 of the Bankruptcy Code. 

11. Notwithstanding the relief granted in this Final Order and any actions taken 

hereunder, nothing contained in the Motion or this Final Order or any payment made pursuant to 

this Final Order shall constitute, nor is it intended to constitute: (a) an admission as to the validity 

or priority of any claim or lien against the Debtors, (b) a waiver of the Debtors’ rights to 

subsequently dispute any unpaid portion of such claim or lien, (c) an undertaking, obligation, or 
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commitment to pay any claims hereunder, or (d) the assumption or adoption of any agreement, 

contract, or lease under section 365 of the Bankruptcy Code. 

12. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any such 

order, a “Financing Order”), or any budget in connection therewith, approved by the Court in these 

chapter 11 cases.  In the event of any conflict between the terms of this Final Order and a Financing 

Order, the terms of the applicable Financing Order shall control (solely to the extent of 

such conflict). 

13. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

14. The requirements of Bankruptcy Rule 6004(a) are waived. 

15. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Final Order shall be immediately effective and enforceable upon its entry. 

16. The Debtors are hereby authorized to take all actions they deem necessary to 

effectuate the relief granted in this Final Order. 

17. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Final Order. 

###END OF ORDER### 

Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
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DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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Exhibit C 

Commercial Insurance Policies 
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Commercial Insurance Policies 

INSURANCE POLICIES – NON- FINANCED 

Number Policy Type Effective Period Policy Number Carrier Premium Amount 

1 Auto 05/01/20 - 
05/01/21 

xxxx1219 Chubb / Federal 
Insurance 

$4,322.00 

2 Commercial Package - 
Global 

05/01/20 - 
05/01/21 

xxxx2979 Chubb / Federal 
Insurance 

$59,257.00 

3 Umbrella A  05/01/20 - 
05/01/21 

xxxx9035 Chubb / Federal 
Insurance 

$10,062.00 

4 Umbrella B 05/01/20 - 
05/01/21 

xxxxxxx8941 CNA / Continental 
Casualty Insurance 

$12,507.00 

5 Product Liability 05/01/20 - 
05/01/21 

xxxx4929 Chubb / Federal 
Insurance 

$576,376.00 

6 Workers Compensation 05/01/20 - 
05/01/21 

xxxx6736 Chubb / Federal 
Insurance 

$265,327.60 

7 Business Traveler 
Insurance 

05/01/20 - 
05/01/21 

xxxxx0956 Travelers Insurance $18,662.00 

Total Non-
Financed

$946,513.60 

Case 20-31840-sgj11 Doc 10-3 Filed 07/06/20    Entered 07/06/20 01:39:43    Page 2 of 4



Commercial Insurance Policies 

INSURANCE POLICIES – FINANCED 

Number Policy Type Effective Period Policy Number Carrier Premium Amount 

8 Product / Commercial 
General Liability  

05/01/20 - 
05/01/21 

xxxxxxxxx0006 One Beacon / 
Homeland 

Insurance Co of 
NY 

$89,682.95 

Financed 

9 Stock Throughput 05/01/20 - 
05/01/21 

xx0574 Falvey Cargo 
Underwriting / 
Underwriters at 
Lloyd's London 

$140,995.46 

Financed 

10 Cyber Liability / Privacy 
Coverage 

05/01/20 - 
05/01/21 

xxxxxxxx6001 Westchester 
Surplus Lines 

$11,340.12 

Financed 

11 HCPSL 05/01/20 - 
05/01/21 

xxxxx2701 Crump Ins Serv / 
Chubb Custom Ins 

$59,410.05 

Financed 

12 Property - DIC 05/01/20 - 
05/01/21 

xxxxxxx0258 VIKCO / Lloyd's of 
London 

$84,200.38 

Financed 

13 Primary D&O 05/01/20 - 
05/01/21 

xxxx5249 AIG / National 
Union Fire 

Insurance Company 
of Pittsburgh, Pa. 

$381,395.00 

Financed 

14 1st Excess D&O 05/01/20 - 
05/01/21 

xxxxxx2120 Allianz Global US 
Risk Insurance 

Company 

$336,013.44 

Financed 

15 2nd Excess D&O 05/01/20 - 
05/01/21 

xxxxx732A ANV - Amtrust 
International 
Underwriters 

$163,350.00 

Financed 

16 3rd Excess D&O 05/01/20 - 
05/01/21 

xxxxxxxx6200 Wesco Insurance 
Company 

$141,750.00 

Financed 

17 4th Excess D&O 05/01/20 - 
05/01/21 

xxxxxxx308 Old Republican 
Insurance Company 

/ CUG 

$255,000.00 

Financed 

18 5th Excess D&O 05/01/20 - 
05/01/21 

xxxxxxx0ASP Starstone Specialty 
Insurance 

$217,800.00 

Financed 

19 Side A DIC D&O 05/01/20 - 
05/01/21 

xxxxxxxxx0120 Hudson Insurance 
Company 

$59,500.00 

Financed 
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INSURANCE POLICIES – FINANCED 

Number Policy Type Effective Period Policy Number Carrier Premium Amount 

20 1st Excess Side A DIC 
D&O 

05/01/20 - 
05/01/21 

xxxx9372 AIG / National 
Union Fire 

Insurance Company 
of Pittsburgh, Pa. 

$116,200.00 

Financed 

21 2nd Excess Side A DIC 
D&O 

05/01/20 - 
05/01/21 

xxxxxxx3401 Capitol Indemnity 
Corp 

$49,000.00 

Financed 

22 3rd Excess Side A DIC 
D&O 

05/01/20 - 
05/01/21 

xxxxxx9834 Berkley Insurance 
Company 

$38,080.00 

Financed 

23 Employment Practices 
Liability 

05/01/20 - 
05/01/21 

xxxxx3570 CNA / Continental 
Casualty Company 

$39,270.00 

Financed 

24 Fiduciary / Crime 05/01/20 - 
05/01/21 

xxxxx7902 Travelers / 
Travelers Casualty 
& Surety Company 

of America 

$9,361.19 

Financed 

Total Financed $2,192,348.59 
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