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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR ENTRY OF AN ORDER  
(I) AUTHORIZING THE DEBTORS TO HONOR CERTAIN PREPETITION 
OBLIGATIONS TO CUSTOMERS, (II) AUTHORIZING THE DEBTORS TO 

CONTINUE THE DEBTORS’ CUSTOMER PROGRAMS IN THE ORDINARY  
COURSE OF BUSINESS, AND (III) GRANTING RELATED RELIEF 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of an order, 

substantially in the form attached hereto as Exhibit A, (i) authorizing, but not directing, the 

Debtors to honor prepetition obligations to customers arising under various customer-related 

programs, practices, and policies in the ordinary course of business and in a manner consistent 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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with the Debtors’ past practices, (ii) authorizing the Debtors to continue, renew, replace, 

implement, modify, or terminate any such customer programs, in each case, as the Debtors deem 

appropriate in their business judgment and in the ordinary course of business, without further 

application to the Court and (iii) granting related relief.  In support of this Motion, the Debtors 

rely upon the Declaration of John Onopchenko, the Debtors’ Chief Executive Officer, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”), 2  filed 

contemporaneously with this Motion, and further respectfully state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the 

“Court”) has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this 

matter under 28 U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  

The District Court’s jurisdiction has been referred to this Court pursuant to 28 U.S.C. § 157 and 

the District Court’s Miscellaneous Order No. 33, Order of Reference of Bankruptcy Cases and 

Proceedings Nunc Pro Tunc dated August 3, 1984.  This is a core proceeding under 28 U.S.C. § 

157(b).  

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. §§ 

1408 and 1409. 

3. The bases for the relief requested herein are sections 105(a), 363(b), 503(b)(1), 

1107, and 1108 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 and 

6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 9013-1 

of the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District 

of Texas. 

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the First Day Declaration. 
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BACKGROUND 

4. On July 5, 2020 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.   

5. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the 

date hereof, no trustee, examiner, or official committee of unsecured creditors has been 

appointed in the Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to 

section 341 of the Bankruptcy Code. 

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 

cases, is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion 

by reference. 

THE DEBTORS’ CUSTOMER PROGRAMS 

A. Description of the Customer Programs 

7. As described in detail in the First Day Declaration, the Debtors manufacture and 

sell products intended for the minimally invasive endovascular treatment of abdominal aortic 

aneurysms (“AAA”).  Their AAA products are built on one of two platforms: (i) traditional 

minimally-invasive endovascular aneurysm repair (“EVAR”); and (ii) endovascular aneurysm 

sealing (“EVAS”), an innovative solution for sealing the aneurysm sac while maintaining blood 

flow.  The Debtors also manufacture and sell various accessories to facilitate the delivery of their 

EVAR and EVAS products, including compatible guidewires, inflation devices and snares. 

8. The medical device industry is highly competitive, and the Debtors’ product lines 

compete for market acceptance and market share.  The primary competitive factors in the AAA 

device market segment include, among other things, price and pricing regimes.  Major 
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competitors, and smaller, emerging competitors have obtained regulatory approval for their AAA 

treatments and products in the United States and other international markets in direct competition 

with the Debtors. Some competitors have greater resources in the areas of research and 

development, regulatory affairs, manufacturing, marketing and sales.  In addition, these 

competitors have multiple product offerings, which some physicians and hospitals may find 

more convenient when developing business relationships.   

9. To develop and maintain market share, the Debtors have developed and 

implemented certain sales incentives to customers for meeting certain purchase thresholds, 

including a series of discount and rebate programs with respect to the Debtors’ product lines, 

each of which is described in detail below (collectively, the “Customer Programs”). 

i.  Admin Fee Program 

10. In order to offer certain, high priority customers with preferred pricing on the 

Debtors’ products, the Debtors offer an “admin fee” discount to compensate such customers for 

using the Debtors’ products (the “Admin Fee Program”).  Specifically, such customers receive a 

3% rebate payment, typically on a quarterly basis, based on the amount of sales during the 

applicable period.  Admin Fee Program payments are typically made by check or ACH payment 

directly to the hospital group or customer.  The Debtors estimate that they made approximately 

$92,204.41 in payments to customers during the first quarter of 2020 and have made 

approximately $58,879.57 in payments during the second quarter of 2020 in connection with the 

Admin Fee Program.  The Debtors estimate that, as of the Petition Date, there are approximately 

$60,000.00 in accrued prepetition obligations under the Admin Fee Program.  The Admin Fee 

Program is a critical element of the Debtors’ Customer Programs.  It helps the Debtors maintain 

market share and relationships with a large number of clients by providing a discount on, and 

encouraging the purchase and utilization of, their products.   
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ii.  No Commitment Pricing 

11. To encourage hospitals to purchase and use the Debtors’ products in a highly 

competitive market, the Debtors have arranged for certain “no commitment” discount program, 

whereby certain hospitals or other customers may receive a capped price or rebate on the 

Debtors’ products (the “No Commitment Program”).  The customers that participate in the No 

Commitment Program are not required to meet a particular purchase or use threshold with 

respect to the Debtors’ products to receive a discount.  Pursuant to the No Commitment Program, 

the Debtors’ products are billed at their full price when sold to the applicable customer, and then, 

typically on a quarterly basis, a discount or rebate is either credited to an outstanding invoice or 

paid by check or ACH to the customer.  The structure of the No Commitment Program allows 

the Debtors to invoice their full sales price for the products to maintain a “market price” for such 

products while providing after-the-fact discounts to certain preferred customers.   

12. The Debtors estimate that they made approximately $37,941.70 in payments and 

$42,614.00 in credits to customers during the first quarter of 2020 in connection with the No 

Commitment Program. The Debtors estimate that they made approximately $50,895.45 in 

payments and  $27,931.00 in credits to customers during the second quarter of 2020 in 

connection with the No Commitment Program and that, as of the Petition Date, there are 

approximately $25,000.00 in accrued obligations under the No Commitment Program.  The No 

Commitment Program is a critical component of the Customer Programs, as it allows the Debtors 

to provide pricing incentives to certain preferred customers while maintaining the market price 

for their products on invoices.  

iii.  Market Share Program 

13. To incentivize customers to utilize the Debtors’ products over those of 

competitors, the Debtors have created the “market share” rebate and discount program (the 
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“Market Share Program”).  The Market Share Program consists of a series of agreements with 

certain customers whereby a customer is given a discount on the Debtors’ products based on the 

percentage of AAA treatment procedures in which customer used the Debtors’ products.  

Depending on the agreement, a customer’s discount can increase as the percentage of procedures 

performed using the Debtors’ products increases.  In other words, the more a participating 

customer uses the Debtors’ products over those of a competitor, the greater the potential discount 

under the Market Share Program.  Typically, a customer with which a Market Share Program 

agreement is in place completes a certificate each quarter certifying how many procedures were 

performed, and what percentage of those procedures were performed using the Debtors’ 

products.  Customers that qualify for the discount under the Market Share Program receive either 

a credit on outstanding invoices or a payment by check or ACH.  

14. The Debtors estimate that they made approximately $49,717.75 in payments and 

$9,495.00 credits to customers during the first quarter of 2020 in connection with the Market 

Share Program.  Thus far, the Debtors estimate that they have made $69,967.25 in payments and 

$7,596.00 in credits during the second quarter of 2020.  Because the certificates from customers 

used to calculate the discount or rebate due to a customer under the Market Share Program are 

typically completed and submitted quarterly, the Debtors cannot know with certainty the total 

amount of accrued and unpaid or unapplied credits under the Market Share Program as of the 

Petition Date.  However, based on historical figures and actual sales, the Debtors estimate that, 

as of the Petition Date, there are approximately $80,000.00 in accrued and unapplied or unpaid 

obligations under the Market Share Program.  The Market Share Program is a critical component 

of the Customer Programs, as it encourages the use of the Debtors’ products in lieu of those sold 

by competitors.    
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iv.  Volume Rebate Program 

15. To reward certain large, high volume customers, the Debtors have created a 

“volume rebate” program whereby customers are provided special rebates if the customer 

purchases a certain amount of the Debtors’ products during a prescribed period (typically 

quarterly) (the “Volume Rebate Program”).   Depending on the agreement, a customer’s discount 

can increase based on the amount of the Debtors’ products the customer purchased during the 

applicable period.  If the volume requirements are met, the Debtors may provide a “credit 

memo” to the participating customer, which applies a credit on any outstanding invoices to the 

applicable customer.  In certain instances, the Debtors issue a payment to the customer by check 

or ACH in lieu of applying a credit to their outstanding invoice.  

16. The Debtors estimate that they made approximately $31,500.00 in payments and 

$92,181.07 in credits to customers during the first quarter of 2020 in connection with the 

Volume Rebate Program, and $16,895.75 in payments and $89,423.08 in credits during the 

second quarter of 2020. As of the Petition Date, the Debtors estimate that there are 

approximately $35,000.00 in accrued obligations under the Volume Rebate Program.  Due to the 

highly competitive nature of the Debtors’ business, the Volume Rebate Program is critical to 

maintain relationships with certain large, high volume customers.  The loss of such customers 

would have a material adverse effect on the Debtors’ sales and viability on a go-forward basis.    

B. The Critical Nature of the Customer Program 

17. If the Debtors are unable to honor their customer obligations (the “Customer 

Obligations”) with respect to Customer Programs, then the Debtors will be at risk of losing 

market share to their competitors that may offer discounts, rebates, or other incentives that the 

Debtors are unable to match.  
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18. The Debtors must be able to assure their customers—and send a strong message 

to the marketplace—that they are able to honor those Customer Obligations which arose prior to 

the Petition Date but remain unpaid or uncredited (the “Prepetition Customer Obligations”) and 

that they will continue to maintain and develop, as well as to implement and administer, the 

Customer Programs in the ordinary course of business consistent with existing practices.  It is 

critically important to the Debtors’ long-term viability that they maintain the loyalty and trust of 

their customers and preserve their brand image and reputation, particularly while operating in 

chapter 11.  The Debtors submit that an order authorizing them to continue the Customer 

Programs as they deem appropriate, to honor and pay, in their discretion, the Customer 

Obligations, including the Prepetition Customer Obligations, provide any necessary rebates or 

credits to the extent provided under the terms and conditions of the applicable Customer 

Program, and to renew, modify, terminate or replace such Customer Programs that, in their 

discretion, is necessary and in the best interests of the Debtors’ estates, creditors, stakeholders 

and other parties in interest. 

RELIEF REQUESTED 

19. By this Motion, pursuant to sections 105(a), 363(b), 503(b)(1), 1107, and 1108 of 

the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, the Debtors request entry of an 

order, (a) authorizing, but not directing, the Debtors, in their discretion, to maintain and 

administer the Customer Programs and honor the Customer Obligations in the ordinary course of 

business and in a manner consistent with past practice; (b) authorizing the Debtors to provide 

any refunds, rebates, and discounts, including the Prepetition Customer Obligations, to the extent 

provided under the terms and conditions of the Customer Programs; (c) authorizing the Debtors 

to continue, renew, replace, implement, modify, or terminate the Customer Programs, in each 
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case as the Debtors deem appropriate in their business judgment and in the ordinary course of 

business, without further application to the Court; and (d) granting related relief. 

20. The Debtors further request an order, (a) authorizing and directing all applicable 

banks and other financial institutions to receive, process, honor, and pay all checks, drafts, 

electronic fund transfers, or other forms of payment drawn or issued on the Debtors’ bank 

accounts prior to or after the Petition Date for Customer Obligations (or to reissue checks, drafts, 

electronic fund transfers, or other forms of payment drawn or issued on the Debtors’ bank 

accounts, as may be necessary); (b) authorizing the banks and financial institutions to rely on the 

Debtors’ representations as to which checks, drafts, electronic fund transfers, or other forms of 

payment drawn or issued on the Debtors’ bank accounts are subject to this Motion; provided that

sufficient funds are on deposit in the applicable bank accounts to cover such payments;3 (c) 

prohibiting the Debtors’ banks from placing any holds on, or attempting to reverse, any 

automatic transfers to any account of the Customer Programs; and (d) authorizing the Debtors to 

issue new postpetition checks to replace any checks, drafts and other forms of payment, or effect 

new postpetition fund transfers, which may be inadvertently dishonored or rejected and to 

reimburse any expenses that may be incurred as a result of any bank’s failure to honor a 

prepetition check. 

3 Contemporaneously with this filing, the Debtors filed the Motion of the Debtors for Entry of Interim and 
Final Orders (I) Authorizing the Continued Use of the Debtors’ Cash Management System, (II) Authorizing 
Continued Intercompany Transfers Among Debtor and Non-Debtor Affiliates, and (III) Granting Related 
Relief, which seeks authority to continue using the Debtors’ cash management system, including their bank 
accounts. 
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BASIS FOR RELIEF 

A. Honoring the Prepetition Customer Obligations and Continuing the Customer 
Programs Are Appropriate Under Sections 363(b) and 105(a) of the Bankruptcy 
Code and the “Doctrine of Necessity.”

21. The Debtors submit that payment of the Customer Obligations owing under the 

Customer Programs is necessary and appropriate and within the Court’s power to authorize 

under sections 363(b) of the Bankruptcy.  Under section 363(b)(1) of the Bankruptcy Code, a 

debtor may, in the exercise of its sound business judgment and after notice and a hearing, “use, 

sell or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. § 

363(b)(1).  Under this section, a court may authorize a debtor to pay certain prepetition claims.  

See, e.g., In re Gadzooks, Inc., No. 04-31486 (HDH) [Docket No. 1513], 2005 WL 6443639 at 

*2 (Bankr. N.D. Tex. July 22, 2005) (holding that section 363 of the Bankruptcy Code permits a 

debtor to use property of the estate other than in the ordinary course of business); Armstrong 

World Indus., Inc. v. James A. Phillips, Inc. (In re James A. Philips, Inc.), 29 B.R. 391 (S.D.N.Y. 

1983) (affirming the bankruptcy court’s decision under section 363 authorizing contractor to pay 

certain prepetition claims).   

22. In addition, payment of the Prepetition Customer Obligations owing under the 

Customer Programs is appropriate under section 105(a) of the Bankruptcy Code in accordance 

with the “doctrine of necessity.”  Section 105(a) of the Bankruptcy Code empowers the Court to 

“issue any order, process, or judgment that is necessary or appropriate to carry out the provisions 

of [the Bankruptcy Code].”  11 U.S.C. § 105(a).  A bankruptcy court’s use of its equitable 

powers to “authorize the payment of pre-petition debt when such payment is needed to facilitate 

the rehabilitation of the debtor is not a novel concept.”  In re Ionosphere Clubs, Inc., 98 B.R. 

174, 175 (Bankr. S.D.N.Y. 1989); In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 

2002) (noting that the doctrine of necessity is necessary to carry out the provisions of the 
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Bankruptcy Code because debtors in possession are fiduciaries of the estate); see also Czyzewski 

v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) (recognizing that courts routinely grant orders 

allowing certain payment for prepetition obligations to preserve and maximize the value of the 

debtors’ estates); In re All Trac Transp., Inc., 306 B.R. 859, 876 (Bankr. N.D. Tex. 2004).  The 

rationale for the doctrine of necessity is consistent with the paramount goal of chapter 11—

“facilitating the continued operation and rehabilitation of the debtor.”  In re Ionosphere Clubs, 

Inc., 98 B.R. at 176. 

23. Continuing the Customer Programs without interruption and timely paying the 

Prepetition Customer Obligations are vital to the Debtors’ business, facilitating a smooth 

transition into chapter 11 and enhancing the prospects of success of these chapter 11 cases.  At 

this critical juncture, the Debtors cannot risk any loss of customer support or confidence as a 

result of the Debtors’ failure to honor Customer Obligations.  The Debtors believe that the 

requested relief will advance their marketing and sales, and is a critical component to a 

successful reorganization.  The cost of maintaining the Customer Programs and honoring the 

Customer Obligations will be offset by the revenue (and enhanced consumer confidence) 

generated by virtue that the Customer Programs remain in place. 

24. Courts in this District and other districts have granted relief similar to the relief 

requested herein by the Debtors.  See, e.g., In re Tuesday Morning, Co., No. 20-31476 [Docket 

No. 107] (Bankr. N.D. Tex. May 29, 2020) (authorizing the debtors to continue and honor 

certain prepetition customer programs and obligations); In re PHI Inc. No. 19-30923 [Docket 

No. 73] (Bankr. N.D. Tex. Mar. 20, 2019) (same); In re Taco Bueno Restaurants, Inc., No. 18-

33678 [Docket No. 144] (Bankr. N.D. Tex. Nov. 30, 2018) (same); In re Ignite Restaurant 

Group, Inc., No. 17-33550 [Docket No. 73] (Bankr. S.D. Tex. June 7, 2017) (same); In re 
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Appvion, Inc., No. 17-12082 [Docket No. 208] (Bankr. D. Del. Oct. 30, 2017) (same); In re True 

Religion Apparel, Inc., No. 17-11460 [Docket No. 234] (Bankr. D. Del. July 31, 2017) (same); In 

re Buffet Partners, L.P., No. 14-30699 [Docket No. 51] (Bankr. N.D. Tex. Feb. 10. 2014) 

(same).   

25. The Debtors believe that it is in the best interests of their estates and stakeholders 

to continue the Customer Programs and to honor the Prepetition Customer Obligations as the 

Debtors see fit in the ordinary course of business.  The Debtors submit that payment of the 

Customer Obligations, as and when they become due, is an appropriate exercise of their business 

judgment and the requested relief should be approved under sections 363(b) and 105(a) of the 

Bankruptcy Code.   

B. The Debtors Should Be Authorized to Pay Prepetition Customer Obligations Under 
Sections 1107(a) and 1108 of the Bankruptcy Code.

26. The Debtors are operating their business as debtors in possession under sections 

1107(a) and 1108 of the Bankruptcy Code, “holding the bankruptcy estate[s] and operating the 

business[es] for the benefit of [their] creditors and (if the value justifies) [their] equity owners.”  

In re CoServ, 273 B.R. at 497.  A chapter 11 debtor in possession has the implicit duty “to 

protect and preserve the estate, including an operating business’s going-concern value.”  Id. 

Courts have noted that a debtor in possession can, in certain instances, fulfill its fiduciary duty 

“only . . . by the preplan satisfaction of a prepetition claim.”  Id.  The CoServ court specifically 

noted that preplan satisfaction of prepetition claims would be a valid exercise of a debtor’s 

fiduciary duty when the payment “is the only means to effect a substantial enhancement of the 

estate.”  Id.  The court provided a three-prong test for determining whether a preplan payment on 

account of a prepetition claim was a valid exercise of a debtor’s fiduciary duty:   

First, it must be critical that the debtor deal with the claimant.  
Second, unless it deals with the claimant, the debtor risks the 
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probability of harm, or, alternatively, loss of economic advantage 
to the estate or the debtor’s going concern value, which is 
disproportionate to the amount of the claimant’s prepetition claim.  
Third, there is no practical or legal alternative by which the debtor 
can deal with the claimant other than by payment of the claim. 

Id. at 498. 

27. Payment of the Prepetition Customer Obligations meets each of the CoServ

elements.  First, it is imperative that the Debtors preserve their relationships with their customers 

during these chapter 11 cases, and the uninterrupted maintenance of their Customer Programs is 

essential to maintaining customer loyalty.  Second, any delay in satisfying Prepetition Customer 

Obligations could damage the Debtors’ ability to retain existing customers and attract new ones, 

to the detriment of their estates.  In short, the potential harm and economic disadvantage that 

would stem from failing to honor any of the Prepetition Customer Obligations under the 

Customer Programs is grossly disproportionate to the amount of any prepetition claim that may 

be paid.  Third, the Debtors have determined that there are no practical or legal alternatives to the 

payment of such obligations in the ordinary course of business.  Therefore, the Debtors can only 

meet their fiduciary duties as debtors in possession under sections 1107(a) and 1108 of the 

Bankruptcy Code by honoring the Prepetition Customer Obligations.  The Debtors believe that 

granting the relief requested furthers the Debtors’ ability to meet their obligations as debtors in 

possession to maximize the value of their estates for all constituents.  Accordingly, honoring the 

Prepetition Customer Obligations is justified under sections 1107(a) and 1108 of the 

Bankruptcy Code. 

C. The Debtors Should Be Authorized to Continue the Customer Programs and to 
Renew, Replace, Implement, Modify, or Terminate Such Program in the Ordinary 
Course of Business Under Sections 363(c)(1) and 503(b)(1) of the Bankruptcy Code.

28. Under section 363(c)(1) of the Bankruptcy Code, a debtor in possession may 

“enter into transactions, including the sale or lease of property of the estate, in the ordinary 
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course of business, without notice or a hearing, and may use property of the estate in the ordinary 

course of business without notice or a hearing.” 11 U.S.C. § 363(c)(1).  Accordingly, section 

363(c)(1) authorizes the Debtors to continue to maintain their Customer Programs in the ordinary 

course of business and to renew, replace, implement, modify, or terminate such programs 

postpetition, as necessary.  In addition, although such amounts are expected to be rather de 

minimis, the Debtors seek authority to make any refund payments to their customers to the extent 

provided by the terms and conditions of the Customer Programs.  As described above, customer 

support and loyalty are crucial for the Debtors’ business – particularly in light of the extremely 

competitive market in which the Debtors operate.  To maintain customer confidence, the Debtors 

require the flexibility to calibrate their Customer Programs to meet the needs of their customers.  

For the foregoing reasons, the Court should authorize the Debtors to maintain, renew, replace, 

implement, modify, or terminate their Customer Programs without further Court approval. 

29. Further, pursuant to section 503(b)(1) of the Bankruptcy Code, a debtor may 

incur, and the Court, after notice and a hearing, shall allow as administrative expenses, among 

other things, “the actual, necessary costs and expenses of preserving the estate.”  Id. § 503(b)(1).  

The Debtors believe the use of estate funds to continue the Customer Programs is permitted by 

section 503(b)(1) as necessary costs of preserving or enhancing the Debtors’ estates.  Continuing 

the Customer Programs is critical to the Debtors’ ability to retain valuable relationships which, in 

turn, will help strengthen and preserve the Debtors’ businesses and maintain their value. 

D. The Court Should Authorize Banks to Honor and Pay Checks Issued and Electronic 
Funds Transferred to Pay the Prepetition Customer Obligations.

30. The Debtors further request that the Court authorize and direct their banking 

institutions and all other applicable banks and other financial institutions to receive, process, 

honor, and pay any and all checks drawn or electronic funds relating to the Prepetition Customer 
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Obligations, whether such checks were presented before or after the Petition Date, provided that 

the Debtors have sufficient funds on deposit in the applicable bank accounts to cover such 

payments.  The Debtors have sufficient liquidity to pay such amounts as they become due in the 

ordinary course of business, and under the Debtors’ existing cash management system, checks or 

wire transfer requests can be readily identified as relating to an authorized payment of the 

Prepetition Customer Obligations.  As such, the Debtors believe that checks or wire transfer 

requests, other than those relating to authorized payments, will not be honored inadvertently.  

The Debtors also seek authority to issue new postpetition checks or effect new electronic fund 

transfers, on account of the Prepetition Customer Obligations or to replace any prepetition 

checks or electronic fund transfer requests that may be dishonored or rejected as a result of the 

commencement of the Debtors’ chapter 11 cases. 

THE DEBTORS SATISFY BANKRUPTCY RULE 6003(b) 

31. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate 

and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that 

arose before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. 

Bankr. P. 6003(b).  Immediate and irreparable harm exists where the absence of relief would 

impair a debtor’s ability to reorganize or threaten the debtor’s future as a going concern. 

Specifically, the Fifth Circuit has interpreted the language “immediate and irreparable harm” in 

the context of preliminary injunctions.  In that context, courts in this Circuit have explained that 

irreparable harm requires proof that “(1) the harm to plaintiffs is imminent (2) the injury would 

be irreparable and (3) that plaintiffs have no other adequate legal remedy.”  See, e.g., GoNannies, 

Inc. v. GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. 

Granata, 515 F.2d 922, 925 (5th Cir. 1975)). 
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32. Accordingly, the Debtors submit that the relief requested in this Motion is 

necessary to avoid immediate and irreparable harm to the Debtors and, therefore, Bankruptcy 

Rule 6003(b) is satisfied.

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

33. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing 

the use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the 

First Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable 

harm to the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy 

Rule 6004(h), to the extent such notice requirements and such stay apply. 

RESERVATION OF RIGHTS 

34. Nothing contained in this Motion is intended or should be construed as an 

admission of the validity of any claim against the Debtors, a waiver of the Debtors’ or any other 

party’s rights to dispute any claim, or an approval of assumption of any agreement, contract, or 

lease under section 365 of the Bankruptcy Code.  If this Court grants the relief sought herein, any 

payment made pursuant to this Court’s order is not intended, and should not be construed as, an 

admission of the validity of any claim or a waiver of the Debtors’ or any other party’s rights to 

dispute such claim subsequently.  Additionally, authorization to pay the claims described in this 

Motion will not be deemed a direction to the Debtors to pay such claims; rather, the Debtors will 

make such payments in their discretion. 
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NOTICE 

35. Notice of this Motion shall be provided to: (a) the Office of the United States 

Trustee for the Northern District of Texas; (b) the Offices of the Attorney General for each of the 

states in which the Debtors are incorporated; (c) the United States Attorney’s Office for the 

Northern District of Texas; (d) the Debtors’ thirty largest unsecured creditors on a consolidated 

basis; (e) counsel to the DIP Secured Parties, the Prepetition ABL Agent and the Prepetition 

Term Loan Agent; (f) Wilmington Trust, N.A., as collateral agent with respect to the 5.00% 

Voluntary Convertible Senior Secured Notes due 2024; (g) the Internal Revenue Service; (h) the 

U.S. Securities and Exchange Commission; (i) the U.S. Food and Drug Administration; (j) any 

party that has requested notice pursuant to Bankruptcy Rule 2002; and (k) any other party in 

interest entitled to notice of this Motion.  Due to the urgency of the circumstances surrounding 

this Motion and the nature of the relief in it, the Debtors respectfully submit that no further 

notice of this Motion is required.   

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in this 

Motion and (ii) grant such other and further relief to the Debtors as the Court may deem just 

and proper.

Dated: July 6, 2020  Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission 
pending)
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

     Proposed Counsel for the Debtors
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Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

ORDER (I) AUTHORIZING THE DEBTORS TO HONOR CERTAIN  
PREPETITION OBLIGATIONS TO CUSTOMERS, (II) AUTHORIZING  

THE DEBTORS TO CONTINUE THEIR CUSTOMER PROGRAMS IN THE  
ORDINARY COURSE OF BUSINESS, AND (III) GRANTING RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”),2 filed by the above-

captioned debtors (collectively, the “Debtors”), for entry of an order (this “Order”), 

(i) authorizing, but not directing, the Debtors to maintain and administer the Customer Programs 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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and honor the Customer Obligations in the ordinary course of business and in a manner 

consistent with past practice, (ii) authorizing the Debtors to provide any necessary refunds to the 

extent provided under the terms and conditions of the Customer Programs; (iii) authorizing the 

Debtors to continue, renew, replace, implement, modify, or terminate the Customer Programs, in 

each case as the Debtors deem appropriate in their business judgment and in the ordinary course 

of business, without further application to the Court; and (iv) granting related relief, all as further 

described in the Motion; and upon consideration of the First Day Declaration; and this Court 

having jurisdiction to consider the Motion and the relief requested therein under 28 U.S.C. 

§§ 157 and 1334; and this Court having found that this is a core proceeding under 28 U.S.C. 

§ 157(b)(2); and this Court having found that venue of this proceeding and the Motion in this 

District is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion and opportunity for a hearing were adequate and appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

Motion and this Court having determined that the legal and factual bases set forth in the Motion 

and the First Day Declaration establish just cause for the relief granted herein; and this Court 

having found and determined that the relief sought in the Motion is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. The Debtors are authorized, but not directed, to continue, renew, replace, modify, 

and/or terminate the Customer Programs and honor the Customer Obligations as they deem 

appropriate, in their discretion, without further application to the Court. 
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3. The Debtors are authorized, but not directed, in the reasonable exercise of their 

business judgment, to pay all or a portion of the Prepetition Customer Obligations, and may 

provide any necessary refunds, discounts, and credits to the extent provided under the terms and 

conditions of the Customer Programs.  

4. All banks are (a) authorized and directed to receive, process, honor and pay any 

and all checks drawn, drafts and other forms of payment, including fund transfers, used by the 

Debtors on account of the Customer Programs, whether presented before, on or after the Petition 

Date, (b) authorized to rely on the representations of the Debtors as to which checks are subject 

to this Motion, provided that sufficient funds are on deposit in the applicable accounts to cover 

such payments, and (c) prohibited from placing any holds on, or attempting to reverse, any 

automatic transfers on account of the Customer Programs; provided that the Debtors are 

authorized to issue new postpetition checks to replace any checks, drafts, and other forms of 

payment, or effect new postpetition fund transfers, which may be inadvertently dishonored or 

rejected and to reimburse any expenses that may be incurred as a result of any bank’s failure to 

honor a prepetition check. 

5. Neither the provisions contained in this Order, nor any actions or payments made 

by the Debtors pursuant to this Order, shall be deemed an admission as to the validity of the 

underlying obligation or a waiver of any rights the Debtors may have to subsequently dispute 

such obligation on any ground that applicable law permits. 

6. Notwithstanding the relief granted in this Order and any actions taken hereunder, 

nothing herein shall create, nor is intended to create, any rights in favor of, or enhance the status 

of any claim held by any person. 
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7. Notwithstanding the relief granted in this Order and any actions taken hereunder, 

nothing contained in the Motion or this Order or any payment made pursuant to this Order shall 

constitute, nor is it intended to constitute:  (a) an admission as to the validity or priority of any 

claim or lien against the Debtors; (b) a limitation of any claim or lien against the Debtors; (c) a 

waiver of the Debtors’ rights to subsequently dispute such claim or lien; (d) an undertaking, 

obligation, or commitment to pay any claims hereunder; or (e) the assumption or adoption of any 

agreement, contract, or lease under section 365 of the Bankruptcy Code. 

8. Any payment made pursuant to this Order is not intended and should not be 

construed as an admission as to the validity of any claim or a waiver of the Debtors’ rights to 

dispute such claim subsequently, nor as a limitation of any claim.  The Debtors retain the sole 

discretion whether to pay any claim that the Court authorizes under this Order. 

9. Notwithstanding anything to the contrary contained in this Order or in the Motion, 

any payment, obligation or other relief authorized by this Order shall be subject to and limited by 

the requirements imposed by the Debtors under the terms of any interim and/or final orders 

regarding the use of cash collateral or the approval of postpetition financing (any such order, a 

“Financing Order”), or any budget in connection therewith, approved by the Court in these 

chapter 11 cases.  In the event of any conflict between the terms of this Order and a Financing 

Order, the terms of the applicable Financing Order shall control (solely to the extent of such 

conflict).  

10. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

11. The requirements of Bankruptcy Rule 6004(a) are waived. 

12. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Order shall be immediately effective and enforceable upon its entry. 
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13. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Order. 

14. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Order. 

### END OF ORDER ### 

Order submitted by: 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger   
Andrew B. Zollinger, State Bar No. 24063944 

David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

  david.avraham@us.dlapiper.com 

- and - 

Thomas R. Califano (pro hac vice admission pending) 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Tel:  (212) 335-4500 
Fax:  (212) 335-4501 
E-mail:  thomas.califano@us.dlapiper.com 

- and - 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

Proposed Counsel for the Debtors
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