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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL 
ORDERS (I) AUTHORIZING THE DEBTORS TO PAY CERTAIN 

PREPETITION CLAIMS OF (A) CRITICAL VENDORS, AND (B) 503(B)(9) 
CLAIMANTS, (II) CONFIRMING ADMINISTRATIVE EXPENSE PRIORITY 

OF OUTSTANDING ORDERS, (III) AUTHORIZING BANKS TO HONOR AND 
PROCESS CHECKS AND TRANSFERS RELATED TO SUCH CRITICAL 

VENDOR OBLIGATIONS AND (IV) GRANTING RELATED RELIEF  

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

counsel, DLA Piper LLP (US), hereby submit this motion (the “Motion”) for entry of interim 

and final orders, substantially in the forms attached hereto as Exhibit A and Exhibit B, 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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respectively, pursuant to sections 105(a), 363, 364, 503, 1107(a), and 1108 of title 11 of the 

United States Code (the “Bankruptcy Code”), and Rules 6003 and 6004 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), (i) authorizing, but not directing, the Debtors 

to pay prepetition claims of certain critical supply chain and clinical trial vendors in an 

aggregate amount of up to $2 million on an interim basis (the “Interim Cap”) prior to the date of 

the f inal hearing (the “Final Hearing”) on the Motion (the “Interim Period”), and of up to $4 

million in the aggregate (inclusive of the Interim Cap) on a final basis, following the Final 

Hearing on the Motion (the “Final Cap”), (ii) authorizing, but not directing, the Debtors to pay 

prepetition claims of certain vendors whose claims may be entitled to priority under section 

503(b)(9) of the Bankruptcy Code (iii) confirming the administrative expense priority status of 

certain orders outstanding with various manufacturers, suppliers, and vendors for goods or services 

ordered by the Debtors that that will not be delivered until on or after the Petition Date, (iv) 

authorizing and directing the applicable banks and financial institutions to honor all related 

checks and electronic payment requests, and (v) granting related relief.  In support of this 

Motion, the Debtors rely upon the Declaration of John Onopchenko, the Debtors’ Chief 

Executive Officer, in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day 

Declaration”), 2  filed contemporaneously with this Motion, and further respectfully state as 

follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas (the 

“Court”) has jurisdiction over these cases, the Debtors, property of the Debtors’ estates and this 

2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in 
the First Day Declaration. 
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matter under 28 U.S.C. §§ 157 and 1334.  The District Court’s jurisdiction has been referred to 

this Court pursuant to 28 U.S.C. § 157 and the District Court’s Miscellaneous Order No. 33, 

Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc dated August 3, 1984.  

This is a core proceeding under 28 U.S.C. § 157(b).  

2. Venue of these cases and this Motion in this District is proper under 28 U.S.C. §§ 

1408 and 1409. 

3. The bases for the relief requested in this Motion are sections 105(a), 363, 364, 

503, 1107(a), and 1108 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 

6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Rule 9013-1 of the Local Bankruptcy Rules of the United States Bankruptcy Court for the 

Northern District of Texas.  

BACKGROUND 

4. On July 5, 2020 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.   

5. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  As of the 

date hereof, no trustee, examiner, or official committee of unsecured creditors has been 

appointed in the Debtors’ chapter 11 cases.  No date has been set for a meeting pursuant to 

section 341 of the Bankruptcy Code.  

6. Additional factual background regarding the Debtors, including their business 

operations, capital and debt structures, and the events leading to the filing of these chapter 11 

cases, is set forth in detail in the First Day Declaration, which is fully incorporated in this Motion 

by reference. 
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A. Critical Vendor Review and Selection 

7. As described in detail in the First Day Declaration, the Debtors manufacture and 

sell products intended for the minimally invasive endovascular treatment of abdominal aortic 

aneurysms (“AAA”).  Their AAA products are built on one of two platforms: (i) traditional 

minimally-invasive endovascular aneurysm repair (“EVAR”); and endovascular aneurysm 

sealing (“EVAS”), an innovative solution for sealing the aneurysm sac while maintaining blood 

flow.  The Debtors also manufacture and sell various accessories to facilitate the delivery of their 

EVAR and EVAS products, including compatible guidewires, inflation devices and snares.  The 

industry in which the Debtors operate is highly competitive and the processes undertaken to 

bring the Debtors’ products to market is highly complex.  The Debtors’ manufacturing practices 

and processes have been verified and validated to the extent required by the FDA and other 

regulatory bodies.     

8. Due to the technical nature of the Debtors’ business and the regulation of the 

sectors relevant to the Debtors’ business activities, the Debtors are highly dependent on a limited 

number of specialized service providers and suppliers to develop, test, and manufacture their 

products.  Certain of these key vendors are virtually irreplaceable because finding a replacement 

would require regulatory approval, which could take months if not years.  Consequently, the 

Debtors devote significant resources to ensuring that their supply chain and clinical trial network 

is robust, qualified and capable of delivering needed goods or services to the Debtors.  The 

Debtors believe that payment of the Critical Vendor Claims (as defined below) is vital to the 

Debtors’ ability to continue to operate in a timely manner and, by extension, to their efforts to 

preserve and maximize value for all stakeholders during their reorganization. 
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9. The Debtors were fortunate to have sufficient liquidity in the weeks and months 

leading up to the Petition Date, enabling them to continue to pay their trade and clinical trial 

obligations as they became due.  The aggregate amount of total unsecured trade and clinical trial 

debt as of the Petition Date, relative to the Debtors’ overall business operations and historical 

payables, is thus rather small.  But while the Debtors paid most vendors for invoiced amounts 

submitted prior to the Petition Date, certain vendors are still owed on account of prepetition 

balances, largely due to the timing of the bankruptcy filing relative to the vendors’ submission of 

invoices.  In addition, the Debtors make payments to many of their trade and clinical trial 

vendors by paper check, and not by wire transmission or ACH payment.  It is likely that many of 

these paper checks will not be cashed by certain vendors on a timely basis prior to the Petition 

Date.   

10. In light of these concerns, in the weeks prior to the Petition Date, the Debtors 

developed a comprehensive strategy for the payment of certain vendors’ prepetition claims.  

These efforts began with a careful assessment of the overall vendor database in light of the 

outstanding balances owed to third-party vendors, along with a determination of which 

categories of vendors were critical to the Debtors’ continuing operations.  Then, the Debtors 

conducted a vendor-by-vendor analysis to determine which of the Debtors’ vendors and service 

providers within each category were absolutely critical to the Debtors’ uninterrupted operations 

(collectively, the “Critical Vendors”), where payment of the Critical Vendors’ prepetition claims 

(collectively, the “Critical Vendor Claims”) was determined to be necessary to the continued and 

uninterrupted operations of the Debtors, and appropriate for the preservation of the Debtors’ 

value as a going concern, and ultimately vital to the Debtors’ success in these chapter 11 cases. 
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11. The Debtors employed the following non-exhaustive criteria to assess whether a 

vendor would be deemed a Critical Vendor:  

(a) whether the vendor or service provider is a sole, limited, certified or 
highly customized provider of goods or services critical to the business 
operations of the Debtors;  

(b) whether no or few alternative vendors are available that can provide 
requisite volumes of similar goods or services on equal or better terms to 
the Debtors;  

(c) whether the Debtors could not continue to operate while transitioning 
business to an alternative vendor or source of supply; 

(d) whether replacement costs, including pricing, transition expenses and 
lost sales, exceed the amount of the vendor’s outstanding invoices;  

(e) whether an enforceable agreement exists by which the Debtors could 
compel the vendor to continue to provide goods or services postpetition 
and if so, whether the Debtors could afford the time and expense of an 
enforcement action were the vendor to wrongfully refuse performance;  

(f) whether specifications or certifications permit, directly or indirectly, 
the Debtors from obtaining goods and/or services from an alternative 
vendor or source;  

(g) whether failure to pay all or a part of the invoices of a vendor or 
service provider could result in financial distress for the vendor such that 
the Debtors’ ability to continue operating would be jeopardized; and  

(h) whether some or all of the vendor’s claim is likely to be repaid in full, 
through assumption of a contract and corresponding cure of defaults 
thereunder, payment as an administrative expense under section 503(b)(9) 
of the Bankruptcy Code, or otherwise. 

12. To be sure, the Debtors weighed their careful analysis of these factors (and their 

overall Critical Vendor strategy) against the need to treat all creditors equally and conserve the 

Debtors’ liquidity in the days and weeks leading up to the Petition Date.  Cognizant of this 

important balance, the Debtors are confident that this process has appropriately identified, and 

will continue to appropriately identify, only those vendors and service providers that are 

absolutely critical to the estates.  Further, although the Debtors have made certain determinations 
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regarding those creditors who have satisfied the stringent criteria set forth above, the Debtors are 

aware that they must be prepared to address new or additional exigencies should they emerge 

postpetition.  The Debtors’ internal processes will thus allow additional creditors to be 

designated for payment on a case-by-case basis, on the terms set forth below.3

B. The Critical Vendor Claims  

13. As further described below, the Debtors’ Critical Vendors include vendors from 

various segments of the medical, pharmaceutical, and research industry, such as specialized 

medical component manufacturers that meet stringent government standards, and hospitals and 

research facilities that test the Debtors’ existing and experimental products.  Losing these Critical 

Vendors would immediately put the Debtors’ relationships with their key customers in serious 

jeopardy.  At a minimum, finding replacement suppliers or service providers, to the extent they 

exist, would necessitate a lengthy review and approval process, causing significant delays in the 

Debtors’ ongoing production and research and development operations, thereby threatening the 

Debtors’ revenues and damaging relationships with valuable customers.  Given the highly 

competitive nature of the Debtors’ business, it is possible that, in the event of such a delay, the 

Debtors’ key customers – doctors, hospitals, treatment facilities, and patients – would find 

alternative sources for AAA treatments to the material detriment of the Debtors and their estates.     

1. Debtors’ Operations and Supply Chain 

14. To maximize efficiency, the Debtors maintain an outsourced supply chain, with 

third-party vendors (the “Operations and Supply Chain Vendors”) for the manufacturing and 

3 The Debtors believe that keeping the identity of potential Critical Vendors confidential will likely assist 
them in reducing the number of prepetition claims that they must pay to continue receiving critical goods 
and services.  Accordingly, a schedule of Critical Vendors has not been filed with this Motion and will not 
be made publicly available.  Upon request by (a) the United States Trustee for the Northern District of 
Texas; (b) the chambers of the United States Bankruptcy Judge assigned to the chapter 11 cases; or (c) any 
official committee appointed in these cases, the Debtors will provide, on a confidential basis, a schedule of 
payments made in accordance with any order entered by the Court approving this Motion. 
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supply of certain key components used in their EVAR and EVAS products and their delivery 

systems, such as the wire used to form the Debtors’ cobalt chromium alloy stents, and 

specialized polymers, such as olytetrafluoroethylene, polyethylene glycol based polymers, 

fluorinated ethylene propylene or nitinol, all of which is used in the manufacturing and use of the 

Debtors’ product line.  Many of these components are purchased from single-source Operations 

and Supply Chain Vendors that go through an extensive, formal qualification and approval 

process, including periodic renewal to ensure fitness for use and compliance with applicable 

FDA requirements, International Organization for Standardization (“ISO”) 13485 requirements, 

and other required quality standards.  On an annual basis, the Debtors estimate that they spend 

approximately $16 million annually with respect to their production and supply chain sourcing.   

15. The Debtors’ current Operations and Supply Chain Vendors have each been 

carefully vetted, selected and utilized by the Debtors due to their respective compliance with 

applicable FDA and ISO requirements, as well as their ability to provide the Debtors with 

required components, materials and services in a timely fashion.  Due to the highly regulated 

nature of the Debtors’ business, nearly every change to a vendor or product in the Debtors’ supply 

chain requires regulatory approval from one or multiple jurisdictions, including ensuring that any 

new vendor facility or processes are also in compliance with applicable FDA regulations and ISO 

requirements—a process that can require months or years of regulatory review and significant 

expense.  

16. Accordingly, the nature of the Debtors’ business renders switching vendors or 

suppliers on short notice impracticable.  Indeed, replacing suppliers in the Debtors’ industry is 

time-consuming, cost prohibitive, and thus not feasible.  Further, the Debtors do not have long-

term agreements with some of the Operations and Supply Chain Vendors, and therefore 
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purchase certain ingredients and materials on a purchase order basis.  Any failure of an 

Operations and Supply Vendor to continue to provide necessary services or goods would likely 

delay production of the Debtors’ products, and, in turn, a failure by the Debtors to provide 

doctors, hospitals and patients with the products in a timely manner, all of which will adversely 

affect the willingness of doctors and hospitals to do business with the Debtors in the future.  

The loss of any customers, or a material reduction in utilization and sales of the Debtors’ 

product line, could have a material adverse effect on the Debtors’ cash flow, as well as their 

ability to maximize value for their estates.   As of the Petition Date, the Debtors estimate that 

approximately $2 million in prepetition amounts are due and owing to Operations and Supply 

Chain Vendors that are Critical Vendors, of which $1.4 million will come due within the first 

thirty days of these chapter 11 cases.  However, the Debtors estimate that approximately $1 

million of the prepetition amounts owed to such vendors would likely be entitled to an 

administrative claim under section 503(b)(9) of the Bankruptcy Code (“503(b)(9) Claims”).  

Under section 503(b)(9), claims for the value of goods received by the Debtors in the ordinary 

course of their businesses during the 20-day period prior to the Petition Date are entitled to 

administrative expense status.  As a result, in many instances, payment of prepetition amounts to 

the Operations and Supply Chain Vendors that hold 503(b)(9) Claims likely will only impact the 

timing, but not the amount, of payment received by the Debtors.    

2. Clinical Trials 

17. The Debtors are in the process of developing, enhancing and obtaining expanded 

indications for their current EVAR and EVAS products and developing new product indications 

to treat more complex anatomies.  To that end, they have several clinical trials in process in in 

the United States and Europe to build independent and collective clinical and economic evidence 
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of clinical safety and effectiveness of their products in development.  Some regulations also 

require the Debtors to conduct further clinical trials supporting the safety and efficacy of their 

existing products, and the failure to complete these required trials could result in a withdrawal of 

the Debtors’ marketing authorizations or approvals.  The Debtors therefore conduct clinical and 

post-marketing trials to continue gathering safety and efficacy information about their existing 

products pursuant to applicable FDA regulations and other applicable laws, as well as for 

marketing purposes. 

18. The Debtors rely on highly specialized and/or sole-source contract research 

organizations (each, a “CRO”) to conduct ongoing clinical trials for their current product line and 

product development. In addition, with respect to other clinical trials of their products, the 

Debtors are dependent on third-party medical institutions, hospitals, doctors, clinical investigators, 

and contract laboratories (together with the CROs, the “Clinical Trial Vendors”) to oversee 

clinical trial sites, conduct clinical research, and perform clinical trials with regards to the 

Debtors’ current product line, as well as those products in development.  

19. The Clinical Trial Vendors are generally not obligated to enroll or maintain a 

minimum number of patients in a clinical trial.  Absent payment of the Clinical Trial Vendors’ 

prepetition claims, the Clinical Trial Vendors may cease enrollment of new patients in sufficient 

numbers for the Debtors to continue clinical trials, which may delay or terminate ongoing trials, 

negatively impacting the Debtors’ business, and sometimes effectively withdrawing treatment 

from patients enrolled in clinical trials.  

20. In addition, many of the Clinical Trial Vendors perform services for which there 

are no alternative vendors available.  Even if there is an alternative vendor available that could 
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perform the necessary services, switching vendors during ongoing clinical trials would cause 

severe disruption and impede the results of such studies.   

21. As of the Petition Date, the Debtors estimate that approximately $2 million in 

prepetition amounts are due and owing to Clinical Trial Vendors that the Debtors have 

determined are Critical Vendors, of which approximately $600,000 will come due within the 

first thirty days of these chapter 11 cases.  It is imperative that the Debtors have the authority of 

this Court to pay the prepetition claims of such Clinical Trial Vendors to maintain the Debtors’ 

critical working relationships and continue the Debtors’ ongoing clinical trials and research and 

development efforts.    

3. Other Critical Vendors  

22. As noted, in anticipation of commencing these chapter 11 cases, the Debtors 

undertook great efforts to review the universe of their vendors and apply the criteria described 

above to narrow the number of Critical Vendors.  But the Debtors are also cognizant that 

additional emergent needs will likely arise for vendors that the Debtors later determine to be 

Critical Vendors.  The Debtors have and will, with respect to any additional Critical Vendors, 

consider the stringent criteria set forth in In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. 

Tex. 2002), and related precedent.  To the extent additional requests for Critical Vendor 

treatment are identified in excess of $50,000, the Debtors’ senior management, the Debtors’ 

financial advisor, and the Debtors’ legal counsel, DLA Piper LLP (US), will scrutinize any 

proposed payment in light of the foregoing criteria and any payment of such Critical Vendor 

Claim will require the approval of one of the following individuals: (a) the Debtors’ Chief 

Operating Officer; or (b) the Debtors’ Chief Financial Officer. 
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C. Proposed Terms and Conditions for Payment of Critical Vendor Claims 

23. The Debtors propose to condition the payment of Critical Vendor Claims on the 

agreement of individual Critical Vendors to continue supplying goods or services to the Debtors 

on trade terms that are the same or better than the trade terms that were most favorable in the 

twelve months prior to the Petition Date (the “Customary Trade Terms”).  The Debtors may 

negotiate new trade terms (the “Minimum Credit Terms”) that vary from the Customary Trade 

Terms with any Critical Vendor to the extent the Debtors determine that such terms are 

necessary to procure essential goods or services or otherwise are in the estates’ best interests.  To 

ensure that the Critical Vendors deal with the Debtors on either Customary Trade Terms or 

Minimum Credit Terms, the Debtors propose that they be authorized, in their sole discretion, to 

send a letter agreement (a “Trade Agreement”) substantially in the form attached to the proposed 

forms of order as Exhibit 1, along with a copy of the Order granting this Motion. 

24. By this Motion, the Debtors seek only the authority, but not direction, to enter 

into Trade Agreements when the Debtors determine that payment of a Critical Vendor Claim is 

necessary to the Debtors’ postpetition operations and that such agreements are advisable.  The 

Debtors also seek authority to make payments on account of a Critical Vendor Claim in the 

absence of a Trade Agreement if the Debtors determine, in their reasonable business judgment, 

that failure to pay such Critical Vendor Claim presents a material risk of irreparable harm to the 

Debtors’ businesses and there is no reasonable likelihood that the Debtors could—or it is 

otherwise impracticable for the Debtors to—negotiate an acceptable Trade Agreement with the 

applicable vendors and/or service providers.4

4 Nothing in this Motion should be construed as a waiver by any of the Debtors of their rights to contest any 
claim of any Critical Vendor under applicable non-bankruptcy law. 
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25. By agreeing to provide Customary Trade Terms or Minimum Credit Terms under 

a Trade Agreement, the Critical Vendors are extending unsecured postpetition credit to the 

Debtors for the benefit of all creditors.  Such Customary Trade Terms or Minimum Credit Terms 

maintain the credit terms that the Debtors had prior to the Petition Date, or provide other 

acceptable credit terms, and may provide the Debtors with more favorable terms for unsecured 

credit than currently provided by the Critical Vendors or available elsewhere.  Accordingly, the 

Debtors submit that treatment of the valid Critical Vendor Claims set forth in this Motion in 

exchange for Customary Trade Terms or Minimum Credit Terms is in the best interests of the 

Debtors and their estates and should be approved in accordance with section 364(b) of the 

Bankruptcy Code. 

26. In the event that a Critical Vendor under a Trade Agreement refuses to supply 

goods and/or services to the Debtors on Customary Trade Terms or Minimum Credit Terms 

following receipt of payment on its Critical Vendor Claim, or otherwise fails to comply with its 

Trade Agreement with the Debtors, the Debtors seek authority to return the parties to the 

positions they held immediately prior to entry of the Order approving this Motion.  Further, the 

Debtors seek authority, without further order of the Court, (a) to declare that any Trade 

Agreement between the Debtors and such Critical Vendor is terminated; (b) to declare, in the 

Debtors’ sole discretion, that payments made to such Critical Vendor on account of its Critical 

Vendor Claim(s) be deemed to have been in payment of then-outstanding (or subsequently 

accruing) postpetition claims of such Critical Vendor; and (c) to recover or seek disgorgement of 

any payment made to such Critical Vendor on account of its Critical Vendor Claim(s) to the 

extent that such payments exceed the postpetition claims of such Critical Vendor, without giving 

effect to any rights of setoff, claims, provision for payment of reclamation or trust fund claims, 
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or other defense. The Debtors also reserve the right to seek damages or other appropriate 

remedies against any breaching Critical Vendor. 

27. The Debtors further propose that any Trade Agreement terminated as a result of a 

Critical Vendor’s refusal to comply with the terms thereof may be reinstated if the underlying 

default under the Trade Agreement is fully cured by the Critical Vendor no later than five 

business days following the Debtors’ notification to the Critical Vendor of such a default; or the 

Debtors, in their discretion, reach a favorable alternative agreement with the Critical Vendor.  

D. Payment of Outstanding Orders 

28. Prior to the Petition Date, and in the ordinary course of business, the Debtors have 

certain orders outstanding with various manufacturers, suppliers, and vendors for goods or services 

ordered by the Debtors that will not be delivered until on or after the Petition Date (the 

“Outstanding Orders”).  These manufacturers, suppliers, and vendors may be concerned that 

because the Debtors’ obligations under the Prepetition Orders arose prior to the Petition Date, 

such obligations will be treated as general unsecured claims in these Chapter 11 Cases. 

Accordingly, certain vendors may refuse to provide such goods or services to the Debtors (or 

may recall shipments thereof) purchased pursuant to the Outstanding Orders unless the Debtors 

issue substitute purchase orders postpetition or obtain an order of the Court providing that all 

undisputed obligations of the Debtors arising from the postpetition delivery of goods subject to 

Outstanding Orders are afforded administrative expense priority status under section 503(b) of 

the Bankruptcy Code.  

29. To prevent any disruption to the Debtors’ operations, and given that claims 

arising from goods or services delivered on and after the Petition Date may be afforded 

administrative expense priority under section 503(b) of the Bankruptcy Code, the Debtors 
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request entry of an order (a) confirming administrative expense priority under section 503(b) of 

the Bankruptcy Code for all undisputed obligations of the Debtors arising from the acceptance of 

any goods or services included in the Outstanding Orders and (b) authorizing, but not directing, 

the Debtors to satisfy such obligations in the ordinary course of business. 

RELIEF REQUESTED 

30. By this Motion, the Debtors seek entry of interim and final orders authorizing, but 

not directing, the Debtors to pay prepetition Critical Vendor Claims, not to exceed the amounts 

under the Interim Cap and Final Cap, respectively.   

31. The relief requested in this Motion is supported by several provisions of the 

Bankruptcy Code that authorize a debtor to honor prepetition obligations in certain 

circumstances.  Courts have recognized each of these statutory provisions as valid authority for 

such payments. 

A. This Court May Authorize Payment of the Critical Vendor Claims Under Sections 
363 and 364 of the Bankruptcy Code. 

32. Courts in this and other districts consistently authorize the payment (or other 

special treatment) of prepetition obligations in appropriate circumstances.  In authorizing such 

payments, those courts generally rely on legal theories rooted in sections 363 and 364 of the 

Bankruptcy Code.  Specifically, Bankruptcy Code section 363(b)(1) authorizes the trustee to use 

property of the estate other than in the ordinary course of business after notice and a hearing.  11 

U.S.C. § 363(b)(1).  Under this section, a court may authorize a debtor to pay certain prepetition 

claims.  See, e.g., In re Gadzooks, Inc., No. 04-31486 (HDH) [Docket No.1513], 2005 WL 

6443639 at *2 (Bankr. N.D. Tex. July 22, 2005) (holding that section 363 of the Bankruptcy 

Code permits a debtor to use property of the estate other than in the ordinary course of business); 

Armstrong World Indus., Inc. v. James A. Phillips, Inc.(In re James A. Philips, Inc.), 29 B.R. 391 
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(S.D.N.Y. 1983) (affirming bankruptcy court’s decision under section 363 authorizing contractor 

to pay prepetition claims of some suppliers who were potential lien claimants).    

33. The Fifth Circuit and other district courts have indicated that the use of property 

of the estate outside of the ordinary course of business is proper where the debtor has a sound 

business purpose for doing so.  See e.g., ASARCO, Inc. v. Elliott Mgmt. (In re ASARCO, L.L.C.), 

650 F.3d 593 (5th Cir. 2011) (affirming the bankruptcy court’s application of the business 

judgment standard); In re Reese, Case No. 06-50133 (RLJ) [Docket No. 67], 2006 WL 6544094 

at *5 (Bankr. N.D. Tex. July 11, 2006) (applying the business judgement rule and approving the 

debtors’ use of cash collateral); In re ALH Holdings LLC, 675 F. Supp. 2d 462, 477 (D. Del. 

2009) (“[A] court will not disturb the business decisions of loyal and informed directors ‘if they 

can be attributed to any rational business purpose.’”) (citing Sinclair Oil Corp. v. Levien, 280 A. 

2d 717, 720 (Del. 1971)); Official Comm. of Subordinated Bondholders v. Integrated Res., Inc.

(In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (“The business judgment rule ‘is 

a presumption that in making a business decision the directors of a corporation acted on an 

informed basis, in good faith and in the honest belief that the action was in the best interests of 

the company.’”) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) overruled in part 

by Gantler v. Stephens, 965 A.2d 695 (Del. 2009)). 

34. Additionally, where, as here, the relief at issue involves a request impacting the 

trade terms among the Debtors and the vendor, the relief may, where the appropriate showing 

has been made, be approved under section 364 of the Bankruptcy Code.  See In re UAL Corp., 

Case No. 02-48191 (Bankr. N.D. Ill. Dec. 11, 2002) (holding that, “completely consistent with 

the Bankruptcy Code,” payments to critical trade vendors have further support when a debtor 

Case 20-31840-sgj11 Doc 13 Filed 07/06/20    Entered 07/06/20 02:56:22    Page 16 of 26



17 

seeks “the extension of credit under section 364 on different than usual terms, terms that might 

include the payment of a prepetition obligation.”). 

35. The Debtors believe that the failure to pay the Critical Vendor Claims would have 

a materially adverse impact on the day-to-day operations of their businesses, thereby prejudicing 

the Debtors’ estates and all parties in interest.  As described above, the Debtors require a steady 

stream of goods and services from their Critical Vendors to maintain operational stability while 

simultaneously transitioning into chapter 11.  If certain Critical Vendors are unwilling to supply 

their goods postpetition because of an outstanding prepetition balance, the Debtors’ operations 

would suffer dramatically, compromising the value of the Debtors’ estates to the detriment of all 

creditors.  Without the goods and services provided by the Critical Vendors, the Debtors could 

be forced to halt production immediately while they search for substitute vendors and service 

providers and may have to forego existing favorable trade terms in their haste to find new 

vendors. Importantly, any disruption to the Debtors’ supply chain could result in a significant 

loss of operational efficiency, decreasing the value of these businesses, which could impair 

stakeholder value at this critical juncture in these chapter 11 cases.  Further, the relief requested 

in this Motion contemplates payments to be made to Critical Vendors that agree to provide goods 

or services on Customary Trade Terms or Minimum Credit Terms, to the extent possible.  As a 

result, the payment of such Critical Vendor Claims is consistent with and appropriate under 

sections 363 and 364 of the Bankruptcy Code.   

B. The Court May Rely on the “Necessity of Payment” Doctrine and Its General 
Equitable Powers to Grant the Relief Sought in the Motion. 

36. The Court may authorize payment of prepetition claims to Critical Vendors under 

section 105(a) of the Bankruptcy Code, which empowers the Court to “issue any order, process, 

or judgment that is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. 
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§ 105(a).  Courts generally recognize that payments to prepetition creditors are appropriate 

pursuant to section 105(a) of the Bankruptcy Code under the “doctrine of necessity” or the 

“necessity of payment rule,” where such payments are necessary to the continued operation of 

the debtor’s business.  In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002) (noting 

that the doctrine of necessity is necessary to carry out the provisions of the bankruptcy code 

because debtors in possession are fiduciaries of the estate); see also Czyzewski v. Jevic Holding 

Corp., 137 S. Ct. 973, 985 (2017) (recognizing that courts routinely grant orders allowing 

payment to essential suppliers to preserve and maximize the debtors’ estates); In re All Trac 

Transp., Inc., 306 B.R. 859, 876 (Bankr. N.D. Tex. 2004).     

37. The doctrine of necessity is frequently invoked early in a chapter 11 case, 

particularly in connection with the payment of prepetition claims.  In re Equalnet Commc'ns 

Corp., 258 B.R. 368, 370 n.2 (Bankr. S.D. Tex. 2000) (applying the doctrine of necessity to 

allow debtors to provide their customers with billing credits for prepetition periods); In re Just 

for Feet, Inc., 242 B.R. 821, 824–25 (Bankr. D. Del. 1999) (noting that a debtor may pay 

prepetition claims of critical vendors that are essential to the continued operation of the debtor’s 

business).  Accordingly, pursuant to section 105(a) of the Bankruptcy Code, this Court is 

empowered to grant the relief requested in this Motion. 

38. The Debtors have narrowly tailored the definition of Critical Vendors to include 

only those suppliers who provide goods and services that are essential to preserve the value of 

the Debtors’ business as a going concern and nonpayment of which, in the Debtors’ business 

judgment, would likely result in those service providers, suppliers and vendors halting their 

provision of goods or services to the Debtors.  In turn, the maintenance of the Debtors’ 

businesses during these chapter 11 cases is crucial to the Debtors’ ability to maintain safety, 
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preserve going concern, and provide enhanced value for the benefit of all of the Debtors’ 

stakeholders.  This Court should exercise its equitable powers to grant the relief requested in this 

Motion. 

C. The Court Should Authorize Payment of the Critical Vendor Claims As a Valid 
Exercise of the Debtors’ Fiduciary Duties.  

39. Under sections 1107(a) and 1108 of the Bankruptcy Code, the Debtors are 

fiduciaries “holding the bankruptcy estate[s] and operating the business[es] for the benefit of 

[their] creditors and (if the value justifies) equity owners.”  CoServ, 273 B.R. at 497 (citations 

omitted).  Implicit in the duties of a chapter 11 debtor in possession is the duty “to protect and 

preserve the estate, including an operating business’s going-concern value.”  Id.   

40. The CoServ court noted that there are instances in which a debtor in possession 

can fulfill its fiduciary duty “by the preplan satisfaction of a prepetition claim.”  Id.  That court 

specifically stated that preplan satisfaction of prepetition claims would be a valid exercise of a 

debtor’s fiduciary duty when the payment “is the only means to effect a substantial enhancement 

of the estate,” and also when the payment was to “sole suppliers of a given product.”  Id. at 497, 

498.  The bankruptcy court provided a three-pronged test to determine whether a preplan 

payment on account of a prepetition claim is a valid exercise of a debtor’s fiduciary duty: 

First, it must be critical that the debtor deal with the claimant.  
Second, unless it deals with the claimant, the debtor risks the 
probability of harm, or, alternatively, loss of economic advantage 
to the estate or the debtor’s going concern value, which is 
disproportionate to the amount of the claimant’s prepetition claim.  
Third, there is no practical or legal alternative by which the debtor 
can deal with the claimant other than by payment of the claim. 

Id. (emphasis added).  

41. Payment of the Critical Vendor Claims meets each CoServ element.  As shown, 

the Debtors narrowly tailored the Critical Vendor Claims to include only those vendors and 
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service providers that satisfy the specific criteria listed above.  The potential harm and economic 

disadvantage that would stem from the failure of any of the Critical Vendors to perform is 

grossly disproportionate to the amount of any prepetition claim that may be paid, particularly 

considering any potential impact on health and safety of patients using the Debtors products or 

involved in clinical trials, which remains of paramount concern during these chapter 11 cases.  

And prior to making a payment on account of a Critical Vendor Claim, the Debtors will have 

examined other options short of payment of such a claim and will have determined that, to avoid 

significant disruption of the Debtors’ business operations, there exists no practical or legal 

alternative to payment of such Critical Vendor Claim.  The Debtors believe that paying the 

Critical Vendor Claims will allow them to discharge their fiduciary duties as debtors in 

possession under sections 1107(a) and 1108 of the Bankruptcy Code. 

D. The Court Should Authorize Payment of Claims Entitled to Administrative Priority 
Pursuant to Section 503(b)(9) of the Bankruptcy Code. 

42. Section 503(b)(9) of the Bankruptcy Code provides administrative priority for the 

“value of any goods received by the Debtor within 20 days before the commencement of a case 

under this title in which goods have been sold to the debtor in the ordinary course of such 

debtor’s business.” 11 U.S.C. § 503(b)(9). These claims must be paid in full for the Debtors to 

confirm a plan. See id. § 1129(a)(9)(A). Consequently, payment of such claims now only 

provides such parties with what they would be entitled to receive under a chapter 11 plan unless 

they consented otherwise. Moreover, the timing of such payments also lies squarely within the 

Court’s discretion. See In re Global Home Prods., LLC, No. 06-10340 (KG), 2006 WL 3791955, 

at *3 (Bankr. D. Del. Dec. 21, 2006) (agreeing with parties that “the timing of the payment of 

that administrative expense claim is left to the discretion of the Court.”). 
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43. Paying the 503(b)(9) Claims now only provides such creditors what they would 

otherwise be entitled to receive under a chapter 11 plan. Thus, payment of 503(b)(9) Claims 

entitled to priority under section 503(b)(9) of the Bankruptcy Code will effect only a change in 

the timing of such payments, not the amounts or priority thereof.  Instead of paying such claims 

on the effective date of a chapter 11 plan, the Debtors seek authority to pay the 503(b)(9) Claims 

in the ordinary course of business and to condition payment of 503(b)(9) Claims on claimants’ 

agreement to continue supplying goods and services to the Debtors on the same trade terms 

given to them prior to the Petition Date or upon new trade terms. 

44. Absent authority to pay section 503(b)(9) Claims at the outset of these Chapter 11 

Cases, the Debtors could be denied access to the equipment and goods necessary to maintain the 

Debtors’ business operations, and certain 503(b)(9) claimants may withhold support for the 

Debtors during the chapter 11 process or eliminate favorable trade terms.  Such costs and 

distractions could impair the Debtors’ ability to stabilize their operations at this critical juncture 

to the detriment of all stakeholders. Furthermore, authorizing the Debtors to pay the 503(b)(9) 

Claims entitled to 503(b)(9) priority pursuant to the terms set forth herein will eliminate the 

burden on this Court and the Debtors of individual motions requesting payment on account of 

such 503(b)(9) Claims. 

E. The Court Should Confirm that Outstanding Orders Are Administrative Expense 
Priority Claims and that Payment of Such Claims Is Authorized. 

45. Pursuant to section 503(b)(1) of the Bankruptcy Code, obligations that arise in 

connection with the postpetition delivery of goods and services, including goods ordered 

prepetition, are administrative expense priority claims because they benefit the estates 

postpetition. See 11 U.S.C. § 503(b)(1)(A) (providing that the “actual [and] necessary costs and 

expenses of preserving the estate” are administrative expenses); see also In re John Clay & Co., 
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43 B.R. 797, 809–10 (Bankr. D. Utah 1984) (holding that goods ordered prepetition but 

delivered postpetition are entitled to administrative priority). Thus, the granting of the relief 

sought herein with respect to the Outstanding Orders will not afford such claimants any greater 

priority than they otherwise would have if the relief requested herein were not granted, and will 

not prejudice any other party in interest. 

46. Absent such relief, however, the Debtors may be required to expend substantial 

time and effort reissuing the Outstanding Orders to provide certain suppliers with assurance of 

such administrative priority status. The disruption to the continuous and timely flow of critical 

raw materials and other goods to the Debtors would force the Debtors to potentially halt 

operations and production, damage the Debtors’ business reputation, erode the Debtors’ 

customer base, and ultimately lead to a loss of revenue, all to the detriment of the Debtors and 

their creditors.  Accordingly, the Debtors submit that the Court should confirm the administrative 

expense priority status of the Outstanding Orders and should authorize the Debtors to pay the 

Outstanding Orders in the ordinary course of business.   

F. The Court Should Authorize Applicable Financial Institutions to Honor and Process 
Related Checks and Transfers. 

47. The Debtors also request that all applicable banks and other financial institutions 

(the “Banks”) be authorized to (a) receive, process, honor, and pay all checks presented for 

payment of, and to honor all fund transfer requests made by the Debtors related to, the claims 

that the Debtors request authority to pay in this Motion, regardless of whether the checks were 

presented or fund transfer requests were submitted before or after the Petition Date, and (b) rely 

on the Debtors’ designation of any particular check as approved by this Court’s order. 

Case 20-31840-sgj11 Doc 13 Filed 07/06/20    Entered 07/06/20 02:56:22    Page 22 of 26



23 

EMERGENCY CONSIDERATION  

48. Pursuant to Bankruptcy Rule 6003, which empowers a court to grant relief within 

the first 21 days after the commencement of a chapter 11 case “to the extent that relief is 

necessary to avoid immediate and irreparable harm,” the Debtors respectfully request emergency 

consideration of this motion. The Debtors believe an immediate and orderly transition into 

chapter 11 is critical to the viability of their operations and that any delay in granting the relief 

requested could hinder the Debtors’ operations and cause irreparable harm. Furthermore, the 

failure to receive the requested relief during the first 21 days of these chapter 11 cases would 

severely disrupt the Debtors’ operations at this critical juncture and imperil the Debtors’ 

restructuring. Accordingly, the Debtors submit that they have satisfied the “immediate and 

irreparable harm” standard of Bankruptcy Rule 6003 and, therefore, respectfully request that the 

Court approve the relief requested in this motion on an emergency basis. 

THE DEBTORS SATISFY BANKRUPTCY RULE 6003(b) 

49. Bankruptcy Rule 6003(b) provides that, if relief is necessary to avoid immediate 

and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of a claim that 

arose before the filing of the petition” prior to twenty-one days after the Petition Date.  Fed. R. 

Bankr. P. 6003(b).  Immediate and irreparable harm exists where the absence of relief would 

impair a debtor’s ability to reorganize or threaten the debtor’s future as a going concern.  

Specifically, the Fifth Circuit has interpreted the language “immediate and irreparable harm” in 

the context of preliminary injunctions.  In that context, courts in this Circuit have explained that 

irreparable harm requires proof that “(1) the harm to plaintiffs is imminent (2) the injury would 

be irreparable and (3) that plaintiffs have no other adequate legal remedy.”  See, e.g.,  GoNannies, 
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Inc. v. GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 608 (N.D. Tex. 2006) (citing Chacon v. 

Granata, 515 F.2d 922, 925 (5th Cir. 1975)).  

50. As described in this Motion and in the First Day Declaration, authorizing the 

Debtors to pay the Critical Vendors is vital to the Debtors’ ability to continue to provide their 

goods and services on a timely basis to their customers and to their efforts to preserve their 

ongoing production and clinical testing activities, and to otherwise maximize value for all 

stakeholders during their reorganization.  The continuity and viability of the Debtors’ business 

operations relies heavily on the uninterrupted delivery of goods and services that are critical to 

their production and testing efforts.  Failure to receive such authorization and other relief during 

the first twenty-one days of these chapter 11 cases would immediately and severely disrupt the 

Debtors’ operations at this critical juncture and prejudice all parties in interest.  Accordingly, the 

Debtors submit that they have satisfied the “immediate and irreparable harm” standard of 

Bankruptcy Rule 6003 to support granting the relief requested herein. 

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(a) AND (h) 

51. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing 

the use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the 

First Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable 

harm to the Debtors.  Accordingly, ample cause exists to justify the waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay imposed by Bankruptcy 

Rule 6004(h), to the extent such notice requirements and such stay apply. 
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RESERVATION OF RIGHTS 

52. Nothing contained in this Motion is intended or should be construed as an 

admission as to the validity of any claim against the Debtors, a waiver of the Debtors’ 

rights to dispute any claim, or an approval or assumption of any agreement, contract, or lease 

under section 365 of the Bankruptcy Code.  The Debtors expressly reserve their rights to contest 

any invoice of a Critical Vendor under applicable law.  Likewise, if this Court grants the relief 

sought in this Motion, any payment made pursuant to the Court’s order is not intended and 

should not be construed as an admission as to the validity of any claim or a waiver of the 

Debtors’ rights to subsequently dispute such claim.

NOTICE 

53. Notice of this Motion shall be provided to: (a) the Office of the United States 

Trustee for the Northern District of Texas; (b) the Offices of the Attorney General for each of the 

states in which the Debtors are incorporated; (c) the United States Attorney’s Office for the 

Northern District of Texas; (d) the Debtors’ thirty largest unsecured creditors on a consolidated 

basis; (e) counsel to the DIP Secured Parties, the Prepetition ABL Agent and the Prepetition 

Term Loan Agent; (f) Wilmington Trust, N.A., as collateral agent with respect to the 5.00% 

Voluntary Convertible Senior Secured Notes due 2024; (g) the Internal Revenue Service; (h) the 

U.S. Securities and Exchange Commission; (i) the U.S. Food and Drug Administration; (j) any 

party that has requested notice pursuant to Bankruptcy Rule 2002; and (k) any other party in 

interest entitled to notice of this Motion.  Due to the urgency of the circumstances surrounding 

this Motion and the nature of the relief in it, the Debtors respectfully submit that no further 

notice of this Motion is required. 
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WHEREFORE, the Debtors respectfully request that the Court (i) enter an interim order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in this 

Motion, (ii) schedule a final hearing on the Motion and thereafter enter a final order, 

substantially in the form attached hereto as Exhibit B, and (iii) grant such other and further relief 

to the Debtors as the Court may deem proper. 

Dated:  July 6, 2020 
 Dallas, Texas 

Respectfully submitted, 

DLA PIPER LLP (US) 

/s/ Andrew B. Zollinger                                               
Andrew B. Zollinger, State Bar No. 24063944 
David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 
              david.avraham@us.dlapiper.com 

-and- 

Thomas R. Califano (pro hac vice admission pending) 
1251 Avenue of the Americas 
New York, New York 10020 
Tel: (212) 335-4500 
Fax: (212) 335-4501 
Email: thomas.califano@dlapiper.com 

-and- 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Telephone: (305) 423-8563 
Facsimile: (305) 675-8206 
Email: rachel.nanes@dlapiper.com 

Proposed Counsel for the Debtors 
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Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO PAY CERTAIN 
PREPETITION CLAIMS OF (A) CRITICAL VENDORS, AND (B) 503(B)(9) 

CLAIMANTS, (II) CONFIRMING ADMINISTRATIVE EXPENSE PRIORITY 
OF OUTSTANDING ORDERS, (III) AUTHORIZING BANKS TO HONOR AND 

PROCESS CHECKS AND TRANSFERS RELATED TO SUCH CRITICAL 
VENDOR OBLIGATIONS AND (IV) GRANTING RELATED RELIEF  

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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This matter coming before the Court on the motion (the “Motion”) 2  of the above-

captioned debtors (collectively, the “Debtors”), for entry of an interim order (this “Interim 

Order”), (i) authorizing, but not directing, the Debtors to pay prepetition claims of certain critical 

vendors up to $2 million (the “Interim Cap”) prior to the date of the final hearing (the “Final 

Hearing”) on the Motion (the “Interim Period”), (ii) authorizing, but not directing, the Debtors 

to pay prepetition claims of certain vendors whose claims may be entitled to priority under 

section 503(b)(9) of the Bankruptcy Code (the “503(b)(9) Claims”), (iii) confirming the 

administrative expense priority status of certain orders outstanding with various manufacturers, 

suppliers, and vendors for goods or services ordered by the Debtors that that will not be delivered 

until on or after the Petition Date (the “Outstanding Orders”), (iv) authorizing and directing the 

applicable banks and financial institutions to honor all related checks and electronic payment 

requests, and (v) granting related relief, all as further described in the Motion; and upon 

consideration of the First Day Declaration; and this Court having jurisdiction to consider the 

Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334; and this Court having 

found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and this Court having found 

that venue of this proceeding and the Motion in this District is proper under 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the Debtors’ notice of the Motion and opportunity for 

a hearing were adequate and appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and the First Day Declaration and this 

Court having determined that the legal and factual bases set forth in the Motion and the First Day 

Declaration establish just cause for the relief granted herein; and this Court having found and 

determined that the relief sought in the Motion is in the best interests of the Debtors’ estates, 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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their creditors, and other parties in interest; and upon all of the proceedings had before this 

Court; and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on an interim basis, as set forth herein. 

2. The Debtors are authorized, but not directed, in the reasonable exercise of their 

business judgment, to pay all or a portion of the Critical Vendor Claims, subject to the terms and 

conditions set forth in this Interim Order, in an amount not to exceed $2 million in the aggregate 

on an interim basis, unless otherwise ordered by the Court. 

3. After the date hereof, the Debtors shall, in the exercise of their reasonable 

business judgment, determine who is a Critical Vendor by considering, among other things, 

whether failure to pay such creditor’s prepetition claims will have a materially adverse impact on 

the Debtors’ operations; provided, however, that any payment of a Critical Vendor Claim in 

excess of $50,000 will require the approval of one of the following individuals: (a) the Debtors’ 

Chief Operating Officer; or (b) the Debtors’ Chief Financial Officer. 

4. The Debtors are authorized, but not directed, to negotiate the supply of goods or 

services to the Debtors from the Critical Vendors on trade terms that are the same or better than 

the trade terms that existed immediately prior to the Petition Date (the “Customary Trade 

Terms”).  The Debtors reserve the right to negotiate new trade terms (the “Minimum Credit 

Terms”) with any Critical Vendor, as a condition to payment of any Critical Vendor Claim, that 

vary from the Customary Trade Terms, to the extent the Debtors determine that such terms are 

necessary to procure essential goods or services or otherwise in the best interests of the Debtors’ 

estates. 
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5. To ensure that the Critical Vendors deal with the Debtors on either Customary 

Trade Terms or Minimum Credit Terms, the Debtors are authorized, but not directed, to 

undertake appropriate efforts to cause Critical Vendors to enter into Trade Agreements with the 

Debtors substantially in the form of the agreement that is annexed to this Interim Order as 

Exhibit 1, as a condition of payment of its Critical Vendor Claims. 

6. Except as set forth in this Interim Order, the Debtors are authorized to make 

payments on account of Critical Vendor Claims in the absence of a Trade Agreement if the 

Debtors determine, in their business judgment, that failure to pay such Critical Vendor Claims 

presents a material risk of irreparable harm to the Debtors’ businesses and there is no reasonable 

likelihood that, or it is otherwise impracticable for, the Debtors to negotiate an acceptable Trade 

Agreement with the applicable vendors and/or service providers. 

7. As a further condition of receiving payment on a Critical Vendor Claim, the 

Debtors are authorized, in their discretion, to require that such Critical Vendor agree to take 

whatever action is necessary to remove any trade liens at such Critical Vendor’s sole cost and 

expense and waive any right to assert a trade lien on account of the paid Critical Vendor Claim. 

8. If a Critical Vendor under a Trade Agreement refuses to supply goods and/or 

services to the Debtors on Customary Trade Terms or Minimum Credit Terms following receipt 

of payment on its Critical Vendor Claim(s) or otherwise fails to comply with any Trade 

Agreement entered into between such Critical Vendor and the Debtors, then the Debtors may (a) 

declare that any Trade Agreement is immediately terminated without further order of this Court 

and return the parties to the positions that they held immediately prior to entry of this Interim 

Order with respect to all prepetition claims including, but not limited to, seeking recovery or 

disgorgement of any payment made to such Critical Vendor on account of its Critical Vendor 
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Claim(s) to the extent that such payments exceeded the postpetition claims of such Critical 

Vendor, without giving effect to any rights of setoff, claims, provision for payment of 

reclamation or trust fund claims, or other defense, and (b) declare that payments made to the 

Critical Vendor on account of its Critical Vendor Claim(s) be deemed to have been in payment 

of then-outstanding (or subsequently accruing) postpetition claims of such Critical Vendor 

without further order of this Court or action by any person or entity.  Nothing in this Interim 

Order shall constitute a waiver of the Debtors’ rights to seek damages or other appropriate 

remedies against any breaching Critical Vendor. 

9. Notwithstanding the foregoing, the Debtors may, in their discretion, reinstate a 

Trade Agreement if the underlying default under the Trade Agreement is fully cured by the 

Critical Vendor not later than five business days following the Debtors’ notification to the 

Critical Vendor that such default had occurred, or if the Debtors, in their discretion, reach a 

favorable alternative agreement with the Critical Vendor. 

10. Nothing in this Interim Order shall be construed to limit, or in any way affect, the 

Debtors’ ability to dispute any Critical Vendor Claim. 

11. Nothing in the Motion or this Interim Order, or the Debtors’ payment of any 

claims pursuant to this Interim Order, shall be deemed or construed as:  (a) an admission as to 

the validity of any claim or lien against the Debtors or their estates; (b) a waiver of the Debtors’ 

right to dispute any claim or lien; (c) an approval or assumption of any agreement, contract, or 

lease pursuant to section 365 of the Bankruptcy Code; (d) an admission of the priority status of 

any claim, whether under section 503(b)(9) of the Bankruptcy Code or otherwise; or (e) a 

modification of the Debtors’ rights to seek relief under any section of the Bankruptcy Code on 

account of any amounts owed or paid to any Critical Vendor. 
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12. Notwithstanding anything to the contrary contained in this Interim Order or in the 

Motion, any payment, obligation or other relief authorized by this Interim Order shall be subject 

to and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Interim Order 

and a Financing Order, the terms of the applicable Financing Order shall control (solely to the 

extent of such conflict).  

13. The amount of each Critical Vendor’s Critical Vendor Claim(s) set forth in 

connection with a Trade Agreement shall be used only for purposes of determining such Critical 

Vendor’s claim under this Interim Order and shall not be deemed a claim allowed by the Court, 

and the rights of all interested persons to object to such claim shall be fully preserved until 

further order of the Court.  Further, signing a Trade Agreement containing a claim amount for 

purposes of this Interim Order shall not excuse such Critical Vendor from filing a proof of claim 

in these chapter 11 cases. 

14. Notwithstanding the relief granted in this Interim Order and any actions taken 

hereunder, nothing in this Interim Order shall create, nor is intended to create, any rights in favor 

of, or enhance the status of, any claim held by any person. 

15. The Debtors’ banks and financial institutions shall be and hereby are authorized 

and directed to receive, process, honor and pay all checks and fund transfers on account of the 

Critical Vendor Claims that had not been honored and paid as of the Petition Date, provided that 

sufficient funds are on deposit in the applicable accounts to cover such payments.  The Debtors’ 

banks and other financial institutions are authorized to rely on the representations of the Debtors 
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as to which checks and fund transfers are authorized to be honored and paid pursuant to this 

Interim Order. 

16. Any payment made pursuant to the Court’s order is not intended and should not 

be construed as an admission as to the validity of any claim or a waiver of the Debtors’ rights to 

dispute such claim subsequently, nor should it be construed as consent to the amount of any 

claim by a Critical Vendor.   The Debtors retain the sole discretion whether to pay any claim that 

the Court authorizes under this proposed Interim Order. 

17. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_____________, 2020 at ___:___ __.m. (prevailing Central Time) before the Honorable 

_____________, Bankruptcy Judge for the United States Bankruptcy Court for the Northern 

District of Texas, Earle Cabell Federal Building, 1100 Commerce St., Fourteenth Floor, 

Courtroom ___, Dallas, Texas 75242.  Any objections or responses to entry of a final order on 

the Motion (each, an “Objection”) shall be filed on or before 4:00 p.m. (prevailing Central 

Time) on ______________________, 2020, and served on the following parties: (a) proposed 

counsel for the Debtors, DLA Piper LLP (US), 1251 Avenue of the Americas, New York, New 

York 10020 (Attn: Thomas R. Califano, Esq. [thomas.califano@us.dlapiper.com]), 200 South 

Biscayne Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 

[rachel.nanes@us.dlapiper.com]), and 1900 North Pearl Street, Suite 2200, Dallas, Texas 75201 

(Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com] and David E. Avraham, 

Esq. [david.avraham@us.dlapiper.com]); (b) the Office of the United States Trustee for the 

Northern District of Texas, Earle Cabell Federal Building, 1100 Commerce Street, Room 976, 

Dallas, TX 75242 (Attn: Lisa L. Lambert [Lisa.L.Lambert@usdoj.gov]); (c) counsel to the DIP 

Secured Parties, the Prepetition ABL Agent and the Prepetition Term Loan Agent, Sullivan & 
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Cromwell LLP, 125 Broad St., New York, New York 10004 (Attn: James L. Bromley, Esq. 

[bromleyj@sullcrom.com] and Ari B. Blaut, Esq. [blauta@sullcrom.com]) and Vinson & Elkins 

LLP, 2001 Ross Ave. Suite 3900, Dallas, Texas 75201 (Attn: Paul E Heath, Esq. 

[pheath@velaw.com] and Matthew J. Pyeatt, Esq. [mpyeatt@velaw.com]); (d) Wilmington Trust, 

N.A., as collateral agent with respect to the 5.00% Voluntary Convertible Senior Secured Notes 

due 2024; and (e) counsel to any official committee of unsecured creditors appointed in these 

chapter 11 cases.  In the event no Objections to entry of a final order on the Motion are timely 

received, this Court may enter such final order without need for the Final Hearing. 

18. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

19. The requirements of Bankruptcy Rule 6004(a) are waived. 

20. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Interim Order shall be immediately effective and enforceable upon its 

entry. 

21. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Interim Order. 

22. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

###END OF ORDER### 

Order submitted by: 

DLA PIPER LLP (US) 

/s/ Andrew B. Zollinger                                               
Andrew B. Zollinger, State Bar No. 24063944 
David E. Avraham, State Bar No. 24117868 
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DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 
              david.avraham@us.dlapiper.com 
-and- 

Thomas R. Califano (pro hac vice admission pending) 
1251 Avenue of the Americas 
New York, New York 10020 
Tel: (212) 335-4500 
Fax: (212) 335-4501 
Email: thomas.califano@dlapiper.com 

-and- 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Telephone: (305) 423-8563 
Facsimile: (305) 675-8206 
Email: rachel.nanes@dlapiper.com 

Proposed Counsel for the Debtors 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket No. __ & __ 

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO PAY OR HONOR 
PREPETITION OBLIGATIONS TO CERTAIN CRITICAL VENDORS,  

(II) AUTHORIZING BANKS TO HONOR AND PROCESS CHECKS 
 AND TRANSFERS RELATED TO SUCH CRITICAL VENDORS  

OBLIGATIONS, AND (IV) GRANTING RELATED RELIEF 

This matter coming before the Court on the motion (the “Motion”) 2  of the above-

captioned debtors (collectively, the “Debtors”) for entry of a final order (this “Final Order”), 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.

2 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Motion. 
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(i) authorizing, but not directing, the Debtors to pay prepetition claims of certain critical vendors 

up to $2 million (the “Interim Cap”) prior to the date of the final hearing (the “Final Hearing”) 

on the Motion (the “Interim Period”) and up to $4 million in the aggregate as of the Final 

Hearing (the “Final Cap”), (ii) authorizing and directing the applicable banks and financial 

institutions to honor all related checks and electronic payment requests, and (iii) granting related 

relief, all as further described in the Motion; and upon consideration of the First Day Declaration; 

and this Court having jurisdiction to consider the Motion and the relief requested therein under 

28 U.S.C. §§ 157 and 1334; and this Court having found that this is a core proceeding under 28 

U.S.C. § 157(b)(2); and this Court having found that venue of this proceeding and the Motion in 

this District is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion and opportunity for a hearing were adequate and appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

Motion and the First Day Declaration and this Court having determined that the legal and factual 

bases set forth in the Motion and the First Day Declaration establish just cause for the relief 

granted herein; and this Court having found and determined that the relief sought in the Motion 

is in the best interests of the Debtors’ estates, their creditors, and other parties in interest; and 

upon all of the proceedings had before this Court; and after due deliberation and sufficient cause 

appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED, on a final basis, as set forth herein. 

2. The Debtors are authorized, but not directed, in their discretion and in the 

reasonable exercise of their business judgment, to pay all or a portion of the Critical Vendor 

Claims, subject to the terms and conditions set forth in this Final Order, in an amount not to 

exceed $4 million in the aggregate on a final basis, unless otherwise ordered by the Court. 
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3. After the date hereof, the Debtors shall, in the exercise of their reasonable 

business judgment, determine who is a Critical Vendor by considering, among other things, 

whether failure to pay such creditor’s prepetition claims will have a materially adverse impact on 

the Debtors’ operations; provided, however, that any payment of a Critical Vendor Claim in 

excess of $50,000 will require the approval of one of the following individuals: (a) the Debtors’ 

Chief Operating Officer; or (b) the Debtors’ Chief Financial Officer. 

4. The Debtors are authorized, but not directed, to negotiate the supply of goods or 

services to the Debtors from the Critical Vendors on trade terms that are the same or better than 

the trade terms that existed immediately prior to the Petition Date (the “Customary Trade 

Terms”).  The Debtors reserve the right to negotiate new trade terms (the “Minimum Credit 

Terms”) with any Critical Vendor, as a condition to payment of any Critical Vendor Claim, that 

vary from the Customary Trade Terms, to the extent the Debtors determine that such terms are 

necessary to procure essential goods or services or otherwise in the best interests of the Debtors’ 

estates. 

5. To ensure that the Critical Vendors deal with the Debtors on either Customary 

Trade Terms or Minimum Credit Terms, the Debtors are authorized, but not directed, to 

undertake appropriate efforts to cause Critical Vendors to enter into Trade Agreements with the 

Debtors substantially in the form of the agreement that is annexed to this Order as Exhibit 1, as a 

condition of payment of its Critical Vendor Claims. 

6. Except as set forth in this Final Order, the Debtors are authorized to make 

payments on account of Critical Vendor Claims in the absence of a Trade Agreement if the 

Debtors determine, in their business judgment, that failure to pay such Critical Vendor Claims 

presents a material risk of irreparable harm to the Debtors’ businesses and there is no reasonable 

likelihood that, or it is otherwise impracticable for, the Debtors to negotiate an acceptable Trade 

Agreement with the applicable vendors and/or service providers. 
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7. As a further condition of receiving payment on a Critical Vendor Claim, the 

Debtors are authorized, in their discretion, to require that such Critical Vendor agree to take 

whatever action is necessary to remove any trade liens at such Critical Vendor’s sole cost and 

expense and waive any right to assert a trade lien on account of the paid Critical Vendor Claim. 

8. If a Critical Vendor under a Trade Agreement refuses to supply goods and/or 

services to the Debtors on Customary Trade Terms or Minimum Credit Terms following receipt 

of payment on its Critical Vendor Claim(s) or otherwise fails to comply with any Trade 

Agreement entered into between such Critical Vendor and the Debtors, then the Debtors may (a) 

declare that any Trade Agreement is immediately terminated without further order of this Court 

and return the parties to the positions they held immediately prior to entry of this Order with 

respect to all prepetition claims including, but not limited to, seeking recovery or disgorgement 

of any payment made to such Critical Vendor on account of its Critical Vendor Claim(s) to the 

extent that such payments exceeded the postpetition claims of such Critical Vendor, without 

giving effect to any rights of setoff, claims, provision for payment of reclamation or trust fund 

claims, or other defense, and (b) declare that payments made to the Critical Vendor on account of 

its Critical Vendor Claim(s) be deemed to have been in payment of then-outstanding (or 

subsequently accruing) postpetition claims of such Critical Vendor without further order of this 

Court or action by any person or entity.  Nothing in this Final Order shall constitute a waiver of 

the Debtors’ rights to seek damages or other appropriate remedies against any breaching Critical 

Vendor. 

9. Notwithstanding the foregoing, the Debtors may, in their discretion, reinstate a 

Trade Agreement if the underlying default under the Trade Agreement is fully cured by the 

Critical Vendor not later than five business days following the Debtors’ notification to the 

Critical Vendor that such default had occurred, or if the Debtors, in their discretion, reach a 

favorable alternative agreement with the Critical Vendor. 
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10. Nothing in this Order shall be construed to limit, or in any way affect, the Debtors’ 

ability to dispute any Critical Vendor Claim. 

11. Nothing in the Motion or this Final Order, or the Debtors’ payment of any claims 

pursuant to this Order, shall be deemed or construed as:  (a) an admission as to the validity of 

any claim or lien against the Debtors or their estates; (b) a waiver of the Debtors’ right to dispute 

any claim or lien; (c) an approval or assumption of any agreement, contract, or lease pursuant to 

section 365 of the Bankruptcy Code; (d) an admission of the priority status of any claim, whether 

under section 503(b)(9) of the Bankruptcy Code or otherwise; or (e) a modification of the 

Debtors’ rights to seek relief under any section of the Bankruptcy Code on account of any 

amounts owed or paid to any Critical Vendor. 

12. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Final Order and 

a Financing Order, the terms of the applicable Financing Order shall control (solely to the extent 

of such conflict). 

13. Notwithstanding anything to the contrary contained in this Final Order or in the 

Motion, any payment, obligation or other relief authorized by this Final Order shall be subject to 

and limited by the requirements imposed by the Debtors under the terms of any interim and/or 

final orders regarding the use of cash collateral or the approval of postpetition financing (any 

such order, a “Financing Order”), or any budget in connection therewith, approved by the Court 

in these chapter 11 cases.  In the event of any conflict between the terms of this Final Order and 
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a Financing Order, the terms of the applicable Financing Order shall control (solely to the extent 

of such conflict). 

14. The amount of each Critical Vendor’s Critical Vendor Claim(s) set forth in 

connection with a Trade Agreement shall be used only for purposes of determining such Critical 

Vendor’s claim under this Order and shall not be deemed a claim allowed by the Court, and the 

rights of all interested persons to object to such claim shall be fully preserved until further order 

of the Court.  Further, signing a Trade Agreement containing a claim amount for purposes of this 

Order shall not excuse such Critical Vendor from filing a proof of claim in these chapter 11 cases. 

15. Notwithstanding the relief granted in this Final Order and any actions taken 

hereunder, nothing in this Final Order shall create, nor is intended to create, any rights in favor of, 

or enhance the status of any claim held by any person. 

16. The Debtors’ banks and financial institutions shall be and hereby are authorized 

and directed to receive, process, honor and pay all checks and fund transfers on account of the 

Critical Vendor Claims that had not been honored and paid as of the Petition Date, provided that 

sufficient funds are on deposit in the applicable accounts to cover such payments.  The Debtors’ 

banks and other financial institutions are authorized to rely on the representations of the Debtors 

as to which checks and fund transfers are authorized to be honored and paid pursuant to this 

Order. 

17. Any payment made pursuant to the Court’s order is not intended and should not 

be construed as an admission as to the validity of any claim or a waiver of the Debtors’ rights to 

dispute such claim subsequently, nor should it be construed as consent to the amount of any 

claim by a Critical Vendor.   The Debtors retain the sole discretion whether to pay any claim that 

the Court authorizes under this Final Order. 

18. The requirements of Bankruptcy Rule 6003(b) are satisfied. 

19. The requirements of Bankruptcy Rule 6004(a) are waived. 
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20. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), the terms 

and provisions of this Final Order shall be immediately effective and enforceable upon its entry. 

21. The Debtors are hereby authorized to take all actions necessary to effectuate the 

relief granted in this Final Order. 

22. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation or interpretation of this Final Order. 

###END OF ORDER### 

Order submitted by: 

DLA PIPER LLP (US) 

/s/ Andrew B. Zollinger                                               
Andrew B. Zollinger, State Bar No. 24063944 
David E. Avraham, State Bar No. 24117868 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 
              david.avraham@us.dlapiper.com 
-and- 

Thomas R. Califano (pro hac vice admission pending) 
1251 Avenue of the Americas 
New York, New York 10020 
Tel: (212) 335-4500 
Fax: (212) 335-4501 
Email: thomas.califano@dlapiper.com 

-and- 

Rachel Nanes (pro hac vice admission pending) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Telephone: (305) 423-8563 
Facsimile: (305) 675-8206 
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Email: rachel.nanes@dlapiper.com 

Proposed Counsel for the Debtors 
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__________, 2020 

TO: [Critical Vendor] 
[Name] 
[Address] 

Trade Agreement 

As you may be aware, on _________, 2020 (the “Petition Date”), Endologix, Inc. and 
certain of its affiliates (collectively, the “Debtors”), filed voluntary petitions (the “Bankruptcy 
Cases”) under chapter 11 of Title 11 of the United States Code in the United States Bankruptcy 
Court for the Northern District of Texas (the “Bankruptcy Court”).  On the Petition Date, we 
requested the Bankruptcy Court’s authority to pay certain vendors and service providers in 
recognition of the importance of our relationship with such vendors and service providers.  On 
___________, 2020, the Bankruptcy Court entered an order (the “Order”) authorizing us, under 
certain conditions, to pay pre-bankruptcy claims of certain vendors and service providers that 
agree to be bound by the terms of the Order and to the terms set forth below.  A copy of the 
Order is enclosed. 

To receive payment on pre-bankruptcy claims, and pursuant to the Order, we require you 
to agree to supply goods and/or services to the Debtors based on “Customary Trade Terms.”  
Customary Trade Terms are trade terms that are the same or better than the trade terms that 
existed immediately prior to the Petition Date. 

For purposes of administration of this trade program as authorized by the Bankruptcy 
Court (the “Trade Payment Program”), the Debtors and you agree as follows: 

1. The estimated balance of your prepetition claim (accounting for any setoffs, 
credits or discounts) (the “Prepetition Claim”) is $______.  The Prepetition Claim 
will be paid as follows:  [________].  Notwithstanding our agreement to pay the 
Prepetition Claim, it will be necessary for you to file a proof of claim in the 
Bankruptcy Cases to officially evidence the Prepetition Claim.  You will receive 
notice of the bar date for filing a proof of claim at a later date.  You hereby agree 
to accept payment in the amount of the Prepetition Claim in full and complete 
satisfaction of any and all amounts owed to you by the Debtors for the period 
ending on the Petition Date, and you hereby waive any right to assert or seek 
payment of any amount for the period prior to the Petition Date that exceeds the 
Prepetition Claim.  In particular, you agree that your proof of claim will not be 
filed in an amount that exceeds the Prepetition Claim. 

2. The open trade balance or credit line that you will extend to the Debtors for 
delivery of postpetition goods or performance of postpetition services is 
$__________, which shall not be less than the greater of the open trade balance 
outstanding:  (a) on ____________, 2020, or (b) on normal and customary terms 
on an historical basis for the period prior to the Petition Date. 

Case 20-31840-sgj11 Doc 13-2 Filed 07/06/20    Entered 07/06/20 02:56:22    Page 11 of 13



2 

3. In consideration for the payment described herein, you agree not to file or 
otherwise assert against any or all of the Debtors, their estates or any other person 
or entity or any of their respective assets or property (real or personal) any lien (a 
“Lien”), a claim for reclamation (a “Reclamation Claim”), or a claim under 
section 503(b)(9) of the Bankruptcy Code (a “503(b)(9) Claim”), regardless of the 
statute or other legal authority upon which such Lien, Reclamation Claim, or 
503(b)(9) Claim may be asserted, related in any way to any remaining prepetition 
amounts allegedly owed to you by the Debtors arising from agreements or other 
arrangements entered into prior to the Petition Date; and, to the extent you have 
already obtained or otherwise asserted such a Lien, Reclamation Claim, or 
503(b)(9) Claim, you shall take (at your own expense) whatever actions are 
necessary to remove such Lien or withdraw such Reclamation Claim or 503(b)(9) 
Claim unless your participation in the Trade Payment Program authorized by the 
Order is terminated. 

4. If your Prepetition Claim arises under a contract with the Debtors, you also agree 
not to file a motion to compel assumption or rejection of the contract. 

5. You will hereafter extend to the Debtors all Customary Trade Terms, which are: 

[INDIVIDUALIZED SET OF CUSTOMARY TRADE/SERVICE TERMS OR 
TERMS FROM EXISTING AGREEMENT] 

Payment of your Prepetition Claim in the manner set forth in the Order may occur upon 
execution of this letter by a duly authorized representative of your company and the return of this 
letter to the Debtors.  Your execution of this letter agreement and the return of the same to the 
Debtors constitute an agreement by you and the Debtors: 

(a) to the Customary Trade Terms and, subject to the reservations contained in the 
Order, to the amount of the Prepetition Claim set forth above; 

(b) that, for at least during the pendency of the Bankruptcy Cases, you will continue 
to supply the Debtors with goods and/or services under the Customary Trade 
Terms and any terms set forth herein and that the Debtors will pay for such goods 
and/or services in accordance with the terms hereof; 

(c) that you have reviewed the terms and provisions of the Order and acknowledge 
that you are bound by such terms; and 

(d) that if either the Trade Payment Program or your participation therein terminates 
as provided in the Order, any payments received by you on account of your 
Prepetition Claim will be deemed to have been in payment of postpetition 
obligations owed to you and you will immediately repay to the Debtors any 
payments made to you on account of your Prepetition Claim to the extent that the 
aggregate amount of such payments exceeds the postpetition obligations, without 
the right of any setoffs, claims, provision for payment of reclamation or trust fund 
claims, or other defense. 
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The Debtors and you also hereby agree that any dispute with respect to this agreement, 
the Order and/or your participation in the Trade Payment Program shall be determined by the 
Bankruptcy Court. 

Please indicate your agreement to the terms hereof by returning a signed copy of this 
letter to [Name] at (___)__________ or [Name] (___)__________. 

Sincerely, 

Endologix, Inc. 
By: 
Its: 

Agreed and Accepted by: 
[Name of Critical Vendor/Service Provider] 
By: 
Its: 
Dated: 
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