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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§ 
§ 
§ 
§ 
§ 
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

DEBTORS’ REPLY IN SUPPORT OF APPROVAL OF DISCLOSURE STATEMENT 
[Related Docket Nos. 19, 20, 72 and 167] 

The above-captioned debtors (collectively, the “Debtors”), by and through their counsel, 

DLA Piper LLP (US), hereby file this reply (this “Reply”) (i) in support of the Debtors’ disclosure 

statement [Docket No. 20] (as amended, the “Disclosure Statement”) for the Debtors’ chapter 11 

plan of reorganization [Docket No. 19] (as amended, the “Plan”), and the Debtors’ related motion 

seeking approval of the Disclosure Statement and solicitation procedures [Docket No. 72] (the 

“Motion”), and (ii) in response to the objection [Docket No. 167] (the “Objection”) of the Official 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618.
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Committee of Unsecured Creditors (the “Committee”).  In support of this Reply, the Debtors 

respectfully represent as follows: 

PRELIMINARY STATEMENT 

1. The Committee’s Objection has little to do with the Disclosure Statement.  Instead, 

the Committee uses the Objection to express dissatisfaction that the Debtors are unable to provide 

unsecured creditors with a greater recovery.  Thus, the Committee complains that  “general 

unsecured creditors are slated to receive a mere pittance.”  Objection at p. 14.  Like most 

committees representing the interests of out of the money general unsecured creditors, the 

Committee here is unsatisfied with the Bankruptcy Code’s distribution scheme.  It bears noting, 

however, that the unsecured creditors who are dissatisfied here are primarily sophisticated 

financial entities who hold claims arising from the purchase of subordinated, unsecured convertible 

notes.  The other creditor constituents i.e., tort claimants and trade creditors are having their claims 

paid, potentially in full, either through insurance or assumption, respectively. 

2. Notwithstanding such dissatisfaction, the Committee’s constituency cannot jump 

ahead of the Debtors’ secured creditors.  Here, the Debtors’ valuation—on which there will be a 

hearing—shows that unsecured creditors are woefully out of the money.  Therefore, the unsecured 

creditors are not entitled to any distributions.  What appears to be a “mere pittance” then is, in fact, 

a substantial amount negotiated by the Debtors with Deerfield (the Debtors’ prepetition secured 

lender) on behalf and in favor of their unsecured creditors. This amount is in addition, of course, 

to the significant amount of trade debt assumed by the Reorganized Debtors.    

3. To be sure, the Committee may challenge the Debtors’ valuation.  However, even 

if such a challenge successfully demonstrates that the Debtors’ enterprise value far exceeds that 

asserted by the Debtors (and thus shows that unsecured creditors are “in the money”), it would 
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largely be an academic exercise in futility.  After all, unless the unsecured creditors are willing to 

fund these chapter 11 cases until such time as they can realize any additional value, that value 

would be simply theoretical. These cases cannot otherwise be sustained absent Deerfield’s 

continued involvement and support (which is contingent upon approval of the as-filed Plan). 

4. But again, this is a confirmation issue.  The Committee has not given any reason 

why it cannot be prepared for a valuation hearing in six weeks’ time, and there is thus no reason 

to delay a hearing on confirmation of the Plan.  And while the Committee baldly asserts that “its 

requested adjournment will not unduly prejudice any party in interest” (see Objection at p. 15), 

this assertion has no basis.  To the contrary, additional delays will only result in increased 

administrative expenses to the Debtors’ estates (and the Committee has not shown why this would 

not be the case).  The Debtors’ financial professionals estimate the additional cost of a 30-day 

extension exceeds $8.0 million.  Without providing any necessity for the delay, the Committee’s 

request is unreasonable.  The Committee also cannot support their inaccurate statement that the 

Debtors’ information flow has been “insufficient and slow.”  See Objection at p. 14.  Quite the 

contrary.  From the moment the Committee hired its professionals, the Debtors immediately began 

to provide data room access to professionals (and individual Committee members that signed an 

NDA).  To date, the Committee has been provided with over 200 documents relating to (i) 

corporate records; (ii) financial records; (iii) transaction documents; (iv) product and marketing 

information; (v) vendor information; (vi) employee information; (vii) legal and regulatory 

summaries; (viii) property, real estate and equipment data; (ix) intellectual property schedules; and 

(x) insurance policies.  On August 3, 2020, the Debtors’ management attended a call where the 

Committee’s professionals were permitted to ask questions regarding the events leading up to this 

case and the Debtors’ current operational and financial status.  Additionally, the Debtors have 
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responded without delay to informal document requests from the Committee and have provided 

documents specifically addressing queries relating to: (i) marketing and sales processes; (ii) 

recapitalization transactions; (iii) SEC filings; (iv) product liability insurance policies; (v) KEIP 

and KERP documents; (vi) key vendor data; (vii) PPP loan documents; and (viii) valuation 

presentations. 

5. For now, the Debtors simply seek approval of their Disclosure Statement.  With 

respect to any perceived or actual disclosure defects, the Debtors believe they have addressed all 

such issues in the amended Disclosure Statement filed contemporaneously herewith.  The Debtors 

will walk the Court and parties through these changes at the hearing.  Any additional unresolved 

issues can also be addressed at the hearing and will be incorporated into the Disclosure Statement 

as the Court deems necessary prior to solicitation.  As for the Committee’s request to include a 

letter in the Debtors’ solicitation package, the Debtors welcome inclusion of such a letter (subject 

to reasonable review).  Indeed, the Debtors’ professionals have asked the Committee’s 

professionals for a draft of the letter for several days, but have yet to receive one.  The Committee 

should not be entitled to delay the Debtors’ solicitation simply because it has not yet drafted a 

letter that the Debtors have already agreed to include in principle.  

6.  The Debtors have or will address any disclosure issues prior to solicitation, in 

accordance with any further requirements from the Court.  Where there may be confirmation 

issues, the appropriate forum at which to address such issues is the confirmation hearing.  Those 

issues are not yet ripe for adjudication and should be tabled.  Therefore, the Disclosure Statement 

should be approved, and the Debtors should be entitled to begin solicitation of votes on their Plan.   
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ARGUMENT 

A. The Objection is Not Ripe for Adjudication. 

7. As noted, the Objection is, in effect, an objection to the Debtors’ Plan.  The 

Objection raises issues related to the Plan’s releases, and also raises confirmation issues of “good 

faith” and “fairness and equity.”  See Objection at pp. 9-14.  On the release issue, for example, at 

least one court in this district has held that such an issue cannot render a plan “facially 

unconfirmable” because it could be cured prior to or at confirmation.  See, e.g., In re ReoStar 

Energy Corp., No. 10-47176, 2012 WL 1945801, at *3 (Bankr. N.D. Tex. May 30, 2012).   

8. Each of the other Plan-related issues may be addressed at confirmation, too, and the 

Court should reserve judgment on those issues until the appropriate time.  For example, the 

Committee complains of the alleged inadequacy of the Debtors’ financial projections and valuation 

analysis.  The former relates to the feasibility of the Plan, and the latter will be addressed in the 

context of a valuation hearing.  Thus, while each of these issues is appropriate to adjudicate before 

the Court, the time to do so has not yet come.  The Committee will have ample opportunity to be 

heard on these issues at the appropriate time, and the Debtors will make every effort to resolve the 

Committee’s concerns prior to that time, too. 

B. The Consensual Third-Party Releases in the Plan Are Permitted Under 
Section 524(e) of the Bankruptcy Code. 

9. The Committee argues that “[c]reditor silence is not reasonably equivalent to 

consent such that a creditor’s failure to return a Ballot satisfies the Fifth Circuit’s release consent 

requirement.”  Objection at p. 11.  This issue has been addressed numerous times in this and other 

districts in the Fifth Circuit, and has been summarily rejected.  

10. As an initial matter, the Fifth Circuit does not preclude bankruptcy courts from 

approving a “consensual non-debtor release.”  In re CJ Holding Co., 597 B.R. 597, 608 (Bankr. 
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S.D. Tex. 2019); see also In re Wool Growers Cent. Storage Co., 371 B.R. 768, 775–76 (Bankr. 

N.D. Tex. 2007) (“Consensual nondebtor releases that are specific in language, integral to the plan, 

a condition of the settlement, and given for consideration do not violate section 524(e).”); In re 

Camp Arrowhead, Ltd., 451 B.R. 678, 701–02 (Bankr. W.D. Tex. 2011) (“the Fifth Circuit does 

allow permanent injunctions so long as there is consent,” and “[w]ithout an objection, [the 

bankruptcy court] was entitled to rely on [the creditor’s] silence to infer consent at the confirmation 

hearing”).  If a party votes in favor of a plan and receives consideration in exchange for a third-

party release that is integral to the plan, that act is treated as consenting to the bankruptcy court’s 

jurisdiction to approve the third-party release. In re CJ Holding Co., 597 B.R. at 609 (finding 

“consideration” for third-party release where plan provided that they were given “in consideration 

for the obligations of the debtors and the liquidating trust under this plan and the cash to be 

delivered in connection with this plan”).    

11. Here, the Plan provides for consensual third-party releases—for consideration—

which are an integral part of the Debtors’ reorganization.  A party is only bound by the third-party 

releases in Article IX.B of the Plan if such party (a) votes to accept the Plan or (b) either (1) 

abstains from voting or (2) votes to reject the Plan and, in the case of either (b)(1) or (2), does not 

opt out of the voluntary release contained by checking the “opt-out” box on the Ballot.  The “opt-

out” ballot mechanism “is in line with what [this Court] has seen used in other cases in this 

jurisdiction.”  See In re 4 West Holdings, Inc. Case No. 18-30777-hdh (Bankr. N.D. Tex. June 6, 

2018), Transcript of Disclosure Statement Hearing at 5.   

12. Moreover, in the Westmoreland Coal Company chapter 11 cases, Bankruptcy Judge 

David R. Jones of the Southern District of Texas explained how an opt-out mechanism in a chapter 

11 plan is, indeed, a form of “consensual” release, even in the case of so-called “creditor silence.”  
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In re Westmoreland Coal Company, et al., Case No. 18-35672 (DRJ) (Bankr. S.D. Tex. Dec. 18, 

2018).  In overruling an SEC objection to the debtors’ plan, and specifically related to the plan’s 

release opt-out mechanism, Judge Jones asked:  “If your view of the world were correct, so Debtor 

files a plan.  Debtor sends it out.  Creditor takes no action.  Plan gets confirmed.  Plan is binding 

on that creditor, right?”  See id. at 104:22-24.  Judge Jones then made clear, based on precedent 

from the Fifth Circuit and the Texas Supreme Court, that “[t]he Plan is a contract.  You can take a 

plan and go to State Court and sue for breach of contract if you don’t get what you want.  That’s 

just unquestioned.”  Id. at 105:9-12.    

13. Opt-out provisions in a plan, then, work no differently than other “contractual” 

provisions that are binding on a creditor, even where that creditor is “silent.”  The Committee’s 

objection to the contrary is unfounded in this district and should be overruled.      

C. The Debtors Have Addressed Substantially All Relevant Disclosure Issues 
Raised in the Objection. 

14. As noted above, the Debtors have filed an amended version of the Disclosure 

Statement contemporaneously herewith that incorporates the Committee’s feedback regarding 

certain disclosures and more fully addresses those issues.  To the extent the Court believes that 

any of the issues have not been sufficiently addressed, the Debtors will further revise the 

Disclosure Statement, as necessary.  

15. The Committee’s requests, however, are extremely broad, and demonstrate that its 

core issues are not with the adequacy of the Debtors’ disclosures, but instead with the fundamentals 

of the Debtors’ Plan (or, as stated above, its real issue is with the Bankruptcy Code’s distribution 

scheme).  For example, the Committee raises concerns about disclosures related to the Reorganized 

Debtors’ proposed Exit Facility.  While such terms and conditions are typically disclosed in a plan 
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supplement—as the Debtors intend to do here—the Committee has not identified why such terms 

are at all relevant to a creditor’s determination of whether to vote in favor or against the Plan.   

16. The same is true with respect to the Reorganized Debtors’ proposed management 

incentive plan, the terms of which will be negotiated after confirmation of the Plan by the 

Reorganized Debtors’ new board of directors.  Details on that incentive plan are plainly irrelevant 

to a creditor’s choice on whether to support or reject the Debtors’ Plan.  The Committee has not 

even attempted to demonstrate otherwise. 

17. As for the Committee’s request to include a letter in the Debtors’ solicitation 

package, the Debtors already agreed to this in principle several days prior to the Committee’s filing 

of its Objection, and the Committee knows this.  It is unclear what motive the Committee has in 

bringing this issue before the Court, but it seems to be a waste of estate and judicial resources.  

The Debtors hope to receive the Committee’s proposed solicitation letter in short order, so that 

they may have an opportunity to review it and provide any reasonable feedback to the Committee 

prior to the commencement of solicitation. 

18. In sum, the Debtors have made every effort—on extremely short notice—to address 

each and every relevant disclosure concern raised by the Committee, and the Debtors intend to 

walk the Court and the parties through their responsive amendments to the Disclosure Statement 

at the hearing.  To the extent the Committee has asked for wholesale changes to the Plan or 

additional information that is more appropriate for a plan supplement, the Debtors will address 

those issues in due course and at the appropriate time.  Finally, to the extent the Committee wishes 

to raise any additional concerns that would provide creditors with relevant information in 

connection with voting on the Plan, the Committee may do so in their solicitation letter, of which 

the Debtors continue to await receipt.         

Case 20-31840-sgj11 Doc 173 Filed 08/03/20    Entered 08/03/20 22:40:35    Page 8 of 10



9 

RESERVATION OF RIGHTS 

19. The Objection was filed fewer than 24 hours prior to the hearing on the Motion, 

and a day later than the Debtors agreed to extend the Committee’s deadline.  As such, while the 

Debtors have made every effort to address each of the Committee’s concerns—in this Reply and 

also in the amended Disclosure Statement filed contemporaneously herewith—the Debtors reserve 

the right to further amend the Disclosure Statement and Plan, as necessary, in advance of and/or 

at the hearing on the Motion.  

[Remainder of Page Intentionally Left Blank] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court (a) enter an order 

approving the Motion; (b) overrule the Objection; and (c) grant such other relief to the Debtors as 

is just and proper.  

Dated: August 3, 2020 Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 
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