
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Debtors. 

§ 
§ 
§ 
§ 
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

DECLARATION OF JOHN ONOPCHENKO, THE DEBTORS’ CHIEF EXECUTIVE 
OFFICER, IN SUPPORT OF CONFIRMATION OF THE DEBTORS’  
THIRD AMENDED JOINT PLAN OF REORGANIZATION UNDER  

CHAPTER 11 OF THE BANKRUPTCY CODE 

I, John Onopchenko, hereby declare (this “Declaration”) under penalty of perjury that the 

following is true to the best of my knowledge, information and belief: 

1. I am the Chief Executive Officer (“CEO”) of TriVascular Sales LLC, a limited 

liability company organized under the laws of Texas, and each of the debtors and debtors in 

possession (collectively, the “Debtors” and, together with their non-debtor affiliates, the 

“Company”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”).  I have served as 

the Company’s CEO since May 2018.  In my capacity as CEO, I have personal knowledge of, and 

am generally familiar with, the Debtors’ day-to-day operations, business affairs, books and records 

and financial condition.   

2. With almost thirty years of experience in the medical device industry, I recently 

served as Executive Vice President for Acutus Medical.  In 2013, after a decade on the Board of 

Directors of Volcano Corporation, I stepped off the Board, joined the leadership team and 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtors’ federal tax 
identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), CVD/RMS Acquisition 
Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways Merger Corp. (2974), 
Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The corporate 
headquarters and the mailing address for the Debtors listed above is 2 Musick, Irvine, California 92618. 

Case 20-31840-sgj11 Doc 366 Filed 09/14/20    Entered 09/14/20 15:17:51    Page 1 of 31



2 

ultimately became the company’s Chief Operating Officer.  After Phillips acquired Volcano in 

March 2015, I was retained by Philips as Senior Vice President and Head of Therapy Strategy.  

Prior to Volcano, I was a founder and Managing Director of Synergy Life Partners, a medical 

device venture capital firm.  The previous 20 years of my career included leadership 

responsibilities at Johnson & Johnson and GE Healthcare.  I received a Bachelor of Science degree 

from Ursinus College and an MBA from the University of Chicago. 

3. I am authorized to submit this Declaration in support of confirmation of the 

Debtors’ Third Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code

[Docket No. 364] (as amended, supplemented, restated or modified from time to time, the “Plan” 

or the “Third Amended Plan”).2

4. Except as otherwise indicated herein, the facts set forth in this Declaration are based 

upon my personal knowledge, my discussions with other members of the Debtors’ management 

team and advisors, my review of relevant documents and information concerning the Debtors’ 

operations, financial affairs, and restructuring initiatives, or my opinions based upon my 

experience and knowledge.  If called upon to testify, I would testify competently to the facts set 

forth in this Declaration. 

5. Throughout these Chapter 11 Cases, I have overseen the Debtors’ professionals 

who assisted in representing the Debtors.  I have developed a deep understanding of the dynamics 

of these Chapter 11 Cases.  I have been consistently involved in, or am familiar with, the terms 

and conditions of the Plan, as well as the Disclosure Statement and the plan supplement documents 

filed in connection with the Plan [Docket No. 353] (as may be amended, supplemented, restated 

or modified from time to time, the “Plan Supplement”).  Together with the Debtors’ counsel, I 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Plan.
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have reviewed the requirements for confirmation of the Plan under section 1129 of the Bankruptcy 

Code and it is my understanding that the Plan complies with the applicable provisions of the 

Bankruptcy Code, the Plan was proposed in good faith, and the Debtors, acting through their 

officers, directors, and professionals, have conducted themselves in a manner that complies with 

applicable law in relation to the formulation and negotiation of, and voting on, the Plan.  

I.     General Background Regarding the Debtors and Chapter 11 Cases 

6. Debtor Endologix, Inc. (“Endologix”) is a publicly held company that develops, 

manufactures, markets and sells innovative medical devices for the treatment of aortic disorders 

in the United States and abroad.  In particular, Endologix’s products are intended for life-saving 

and minimally invasive endovascular treatment of abdominal aortic aneurysms (“AAA”), one of 

the most serious cardiovascular diseases.  In the United States alone, an estimated 1.2 million 

people have an AAA, many of whom will require a repair procedure. 

7. Over the last several years, the inherent challenges of operating in the medical 

device industry have put a strain on the Company’s liquidity and, therefore, its ability to service 

its long-term debt obligations, which currently total in excess of $260 million.   

8. To provide certainty to all of its stakeholders, the Company, in an exercise of its 

fiduciary duties and reasonable business judgment, determined that the most prudent and value-

maximizing way to address its long-term debt obligations and otherwise strategically restructure 

the Company’s prepetition debt obligations was to commence these Chapter 11 Cases.   

9. Additional information regarding the circumstances leading to the commencement 

of these Chapter 11 Cases and information regarding the Debtors’ businesses and capital structure 

is set forth in my declaration filed on the Petition Date (as defined below), styled as the Declaration 

of John Onopchenko, the Debtors’ Chief Executive Officer, in Support of Chapter 11 Petitions and 

First Day Pleadings [Docket No. 18]. 
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10. On July 5, 2020 (the “Petition Date”), each of the Debtors filed with this Court a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code, commencing these Chapter 

11 Cases.  The Chapter 11 Cases have been consolidated for procedural purposes and are being 

jointly administered under Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) [Docket No. 53]. 

11. The Debtors are operating their businesses and managing their properties as debtors 

in possession under sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee or examiner 

has been appointed in these Chapter 11 Cases. 

12. On July 16, 2020, the Office of the United States Trustee for the Northern District 

of Texas (the “U.S. Trustee”) appointed the official committee of unsecured creditors (the 

“Creditors’ Committee”) in these Chapter 11 Cases. 

13. On July 6, 2020, the Debtors filed the Disclosure Statement for the Debtors’ Joint 

Plan of Reorganization Under Chapter 11 of the Bankruptcy Code [Docket No. 20] (as 

subsequently amended or modified from time to time, the “Disclosure Statement”), which was 

twice amended on August 3, 2020 [Docket Nos. 169 and 175].  The Debtors filed the solicitation 

version of the Disclosure Statement on August 6, 2020 [Docket No. 216]. 

14. On July 6, 2020, the Debtors filed the Debtors’ Joint Plan of Reorganization Under 

Chapter 11 of the Bankruptcy Code [Docket No. 19] (the “ First Plan”), which was twice amended 

on August 3, 2020 [Docket Nos. 168 and 174] (respectively, the “First Amended Plan” and the 

“Second Amended Plan”). 

A. Negotiations Leading to the Plan 

15. Prior to the Petition Date, the Debtors engaged DLA Piper LLP (US), as 

restructuring counsel, Jefferies LLC (“Jefferies”), as investment banker, and FTI Consulting, Inc., 

as financial advisor, to explore all potential restructuring alternatives.  To that end, Jefferies 
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engaged in a robust marketing process to explore the sale of the Debtors.  Although the Debtors 

did receive multiple indications of interest, no buyer was found that would satisfy the existing 

senior debt, and as a result, the Debtors were unable to consummate an out-of-court transaction.  

Thereafter, the Debtors commenced negotiations with its Prepetition First Lien Agents and lenders 

(collectively, “Deerfield”), and on July 5, 2020, the Debtors entered into a Restructuring Support 

Agreement with Deerfield (the “RSA”), which provides key terms and milestones embodied in the 

Plan.  

16. Under the RSA, Deerfield agreed to, among other things and upon satisfaction of 

certain conditions, (i) provide debtor-in-possession (“DIP”) financing to the Debtors, (ii) support 

the Debtors’ use of cash collateral pursuant to the terms of the DIP financing documents, 

(iii) support confirmation, and vote in favor, of the Plan, and (iv) not “opt out” of, or object to, the 

Plan’s releases or exculpations.  In turn, the Debtors agreed to, among other things, (i) commence 

these Chapter 11 Cases, and (ii) take all reasonably necessary steps to obtain entry of an order 

confirming the Plan by a date no later than 75 days following the Petition Date.  The Debtors’ 

directors and officers preserved their rights, however, to pursue an alternative restructuring 

transaction to that described in the Plan, on the terms and conditions set forth in the RSA and in 

accordance with the directors’ and officers’ fiduciary duties.   

17. As an inducement to unsecured creditors, and in support of the Debtors’ efforts to 

achieve a consensual plan, Deerfield agreed under the RSA to fund a $2,000,000 distribution to 

the Debtors’ general unsecured creditors.  Following extensive negotiations with the Debtors and 

the Creditors’ Committee, as discussed below, Deerfield agreed to increase the distribution to 

general unsecured creditors to $3,500,000 (the “GUC Distribution Amount”).  The GUC 

Distribution Amount represents a negotiated amount between the Debtors, Deerfield, and the 
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Creditors’ Committee as a means to achieve a consensual Plan and proceed expeditiously through 

these Chapter 11 Cases.  

18. From the formation of the Creditors’ Committee, these cases were marked by 

extensive litigation and discovery disputes.  The Creditors’ Committee contested the valuation set 

forth in the Plan and the Debtors and their largest economic stakeholder, Deerfield, faced 

expensive and disruptive litigation which threatened not only the Debtors’ emergence from chapter 

11 but also their continued viability.  At the Court’s urging, the Debtors, the Creditors’ Committee 

and Deerfield engaged in extensive negotiations towards a consensual plan of reorganization.  

These negotiations resulted in a settlement term sheet and the Stipulation and Agreed Order 

Resolving Plan Objections and Providing for a Consensual Plan of Reorganization Pursuant to 

Rule 9019 of the Federal Rules of Bankruptcy Procedure [Docket No. 363] (the “Settlement 

Stipulation”) resolving all plan issues and providing for a consensual plan of reorganization 

supported by the Creditors’ Committee and Deerfield.  The Settlement Stipulation provides that:  

(i) The GUC Distribution Amount is increased to $3.5 million. 

(ii) The Creditors’ Committee’s professional fees are capped $2.25 million (the 
“Committee Professional Fee Cap”).  Neither the Debtors nor Deerfield will object 
to professional fees and expenses sought by the Creditors’ Committee or its 
professionals in an amount less than or equal to the Committee Professional Fee 
Cap. 

(iii) The Creditors’ Committee withdraws all pending objections to the Plan and any 
related motions and will take proactive steps to support the Plan, including by (i) 
issuing a public statement in a form reasonably acceptable to the Debtors and 
Deerfield encouraging all unsecured creditors to vote in favor of the Plan, and (ii) 
contacting creditors who previously voted against the Plan, or failed to vote, to 
encourage them to change their vote to accept the Plan and not “opt out” of the 
releases thereunder. 

(iv) The Creditors’ Committee’s professionals shall immediately cease incurring 
professional fees in contesting the Plan. 

(v) The Creditors’ Committee shall support confirmation of the Plan and, to the extent 
any creditor who is a member of the Creditors’ Committee who is entitled and 
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authorized to vote, such creditor shall submit a ballot accepting the Plan and shall 
not “opt out” of the Plan releases.  The Creditors’ Committee withdraws the 
Valuation Report it filed in connection with the Plan.  The Debtors will accept late 
filed and/or amended votes through Monday, September 14, 2020. 

(vi) The Debtors, the Creditors’ Committee, and Deerfield will support proceeding to 
confirmation of the Plan on September 15, 2020. 

(vii) The Debtors, the Creditors’ Committee and Deerfield agree to amend the Plan and 
the proposed order confirming the Plan (the “Confirmation Order”) to reflect the 
terms of the Stipulation.   

(viii) The Debtors confirmed and represented that all Insurance Policies (which excludes 
directors and officers policies) are included as Assumed Contracts in the Plan 
Supplement.  Consistent with the Plan and section 365 of the Bankruptcy Code, the 
Reorganized Debtors will assume the obligations and perform all related 
obligations thereunder, including but not limited to payment of all related premiums 
and applicable deductibles.  Deerfield acknowledges the Reorganized Debtors’ 
assumption of such Insurance Policies. 

(ix) Each individual creditor reserved the right to object to any relief requested by the 
Debtors with respect to the estimation of any claim, whether for plan confirmation 
purposes or otherwise. 

(x) In the event that the Plan is not confirmed for any reason, the Settlement Stipulation 
will be null and void and the rights and remedies of the Debtors, the Creditors’ 
Committee and Deerfield will revert to the status quo ante, and no reference shall 
be made to the Settlement Stipulation in any subsequent court proceeding. 

19. On September 14, 2020, the Debtors filed the Third Amended Plan, incorporating 

the terms of the Settlement Stipulation and other informal comments the Debtors received from 

parties in interest. 

B. Approval of Disclosure Statement, Solicitation and Plan Objections 

20. On August 5, 2020, the Court entered the Order (I) Approving the Disclosure 

Statement, (II) Establishing Procedures for Solicitation and Tabulation of Votes to Accept or 

Reject the Plan, (III) Approving the Form of Ballot and Solicitation Packages, (IV) Establishing 

the Voting Record Date, (V) Scheduling a Hearing for Confirmation of the Plan, and (VI) Granting 

Related Relief [Docket No. 206], which approved the Disclosure Statement and procedures for the 
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solicitation of votes on the Second Amended Plan (the “Solicitation Procedures”).  The Debtors 

commenced solicitation of the Second Amended Plan on August 10, 2020.  On September 8, 2020, 

the Debtors filed the Debtors’ Notice of Filing of Plan Supplement [Docket No. 353] (the “Plan 

Supplement”), which included (i) the form of the LLC Agreement; (ii) the list of the New Manager 

and members of Reorganized Endologix; (iii) the form of the Exit Facility; (iv) the schedule of 

assumed contracts and Cure Claim Amounts; (v) the description of retained Causes of Action; and 

(vi) the list of Liquidating Debtors. 

21. Pursuant to the Disclosure Statement Order, the deadline to file objections to the 

Plan was September 11, 2020.  The Debtors received three written objections to the Plan from the 

following parties: 

 the U.S. Trustee, filed at Docket No. 149 (the “UST Objection”); 

 Dr. Andrew Kerr, filed at Docket No. 358 (the “Kerr Objection”); and 

 Dr. Thomas Fogarty and the Fogarty Family Trust, filed at Docket No. 360 
(the “Fogarty Objection”). 

The UST Objection 

22. As described in further detail in the brief in support of confirmation of the Plan, 

filed contemporaneously herewith, the Debtors believe that, in the changes made to the Plan since 

its initial filing, they have addressed all of the issues raised in the UST Objection.   

The Kerr Objection

23. Prior to the Petition Date, Dr. Andrew Kerr commenced patent infringement 

litigation against the Debtors in the United States District Court for the Central District of 

California (the “Kerr Litigation”).  Dr. Kerr’s claims are without merit and the Debtors had 

vigorously defended the action prior to these Chapter 11 Cases.  Further, the district court has 

already held a claim construction hearing in the Kerr Litigation, and the district court issued a 
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claim construction order on July 29, 2020, attached hereto as Exhibit A, adopting the Debtors’ 

positions regarding the meaning of several key patent claim terms in the Kerr patents that are likely 

dispositive of the infringement issues.  

The Fogarty Objection

24. The Fogarty Objection is based on disputed allegations of patent infringement and 

allegations of breach of a license agreement that neither Dr. Fogarty nor the Fogarty Family Trust 

(together, “Fogarty”) has ever pursued despite acknowledging it has been aware of the purported 

claims for many years.  The Fogarty Objection also contends that the Debtors have not shared 

valuation materials.  This is simply incorrect: the Debtors attached detailed valuation and 

liquidation analyses to the Disclosure Statement.  Those analyses show that Holders of General 

Unsecured Claims will receive a substantially greater recovery under the Plan than under a chapter 

7 liquidation.   

25. The Fogarty Objection also asserts that the Debtors cannot continue selling the 

Debtors’ Ovation line of products without infringing on the patents of the Fogarty Family Trust.  

Fogarty’s infringement allegations are contrary to its own course of conduct for many years.  

Indeed, the Fogarty Objection acknowledges that the Debtors have never paid Fogarty a running 

royalty regarding the Ovation products, that Fogarty has been aware of this fact since at least 2016, 

and that Fogarty has nonetheless never initiated any legal proceedings under the dispute resolution 

provision of the parties’ license agreement.   

II.            The Plan Satisfies the Bankruptcy Code’s Requirements for Confirmation 

26. Based on my understanding of the Plan, the events that have occurred throughout 

these Chapter 11 Cases, and discussions I have had with the Debtors’ professionals regarding the 

requirements of the Bankruptcy Code, I believe that the Plan satisfies all provisions of section 
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1129 of the Bankruptcy Code, the Bankruptcy Rules, and Local Rules, and applicable non-

bankruptcy law and should therefore be confirmed.

A. The Plan Complies with the Applicable Provisions of the Bankruptcy Code 

27. I understand that section 1129(a)(1) of the Bankruptcy Code requires the plan to 

comply with the applicable provisions of the Bankruptcy Code.  As detailed below, I have been 

advised by the Debtors’ advisors that the Plan satisfies this requirement.

i. The Plan Complies with Bankruptcy Code Section 1122 

28. With the exception of Administrative Claims, Priority Tax Claims, U.S. Trustee 

statutory fees, and Other Priority Claims, which I am advised need not be designated as Classes 

under the Plan, Article III of the Plan provides for the separate classification of Claims against, 

and Equity Interests in, each of the Debtors based upon differences in the legal nature and/or 

priority of such Claims and Equity Interests.  The Plan designates the following six (6) Classes of 

Claims and Equity Interests: 

 Class 1 – Other Secured Claims 
 Class 2 – First Lien Claims 
 Class 3 – Assumed Trade Claims 
 Class 4 – General Unsecured Claims 
 Class 5 – Intercompany Claims 
 Class 6 – Existing Equity Interests 

29. I understand that the Claims or Equity Interests in each particular Class are 

substantially similar to the other Claims or Equity Interests, as the case may be, in such Class. 

30. Specifically, the classifications of Claims and Equity Interests set forth in the Plan 

mirrors the priorities set forth in the Bankruptcy Code and, in large part, groups together Claims 

based on the particular debt facilities or instruments that created the obligations underlying such 

Claims.  I also believe that to the extent that Claims or Equity Interests of equal priority are placed 
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in different Classes, a valid business, factual, and/or legal reason exists for such separate 

classification. 

B. The Plan Complies with Bankruptcy Code Section 1123(a) 

31. I have been advised that the Plan fully complies with each of the seven (7) 

applicable requirements of section 1123(a) of the Bankruptcy Code.

i. Section 1123(a)(1): Designation of Classes of Claims and Equity Interests 

32. As previously stated, the Plan designates Classes of Claims, other than 

Administrative Claims, Priority Tax Claims, U.S. Trustee statutory fees, and Other Priority 

Claims, as required by section 1123(a)(1) of the Bankruptcy Code.

ii. Section 1123(a)(2): Classes That are Not Impaired by the Plan 

33. The Plan identifies each Class of Claims that is not Impaired under the Plan.  As 

set forth in Article III of the Plan, Class 1 (Other Secured Claims) is Unimpaired under the Plan.  

Additionally, on the Effective Date, the Reorganized Debtors will determine whether Class 5 

Claims (Intercompany Claims) are reinstated or cancelled.  If the Reorganized Debtors elect to 

reinstate Class 5 Claims, such Claims will also be Unimpaired. 

iii. Section 1123(a)(3): Treatment of Classes that are Impaired by the Plan 

34. Article III of the Plan also sets forth the treatment for each Class of Claims and 

Equity Interests under the Plan, which I have been advised are impaired within the meaning of 

section 1124 of the Bankruptcy Code: Class 2 (First Lien Claims), Class 3 (Assumed Trade 

Claims), Class 4 (General Unsecured Claims), and Class 6 (Existing Equity Interests ).  As noted 

above, on the Effective Date, the Reorganized Debtors will determine whether Class 5 Claims 

(Intercompany Claims) are reinstated or cancelled.  If the Reorganized Debtors elect to cancel 

Class 5 Claims, Class 5 will also be an Impaired Class and Holders of Class 5 Claims will not be 

entitled to receive any distribution.
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iv. Section 1123(a)(4): Equal Treatment Within Each Class 

35. Under Article III of the Plan, the treatment of each Claim against or Equity Interest 

in the Debtors in each respective Class is the same as the treatment of every other Claim or Equity 

Interest in such Class (without regard to rights any Holders of Claims may hold against third 

parties), unless the Holder of a particular Claim or Equity Interest has agreed to a less favorable 

treatment for such Claim or Equity Interest.  As a result, all Holders of Claims and Equity Interests 

will receive the same rights and treatment as other Holders of Claims and Equity Interests within 

such holders’ respective class.  Accordingly, I believe that the Plan satisfies the requirements of 

section 1123(a)(4) of the Bankruptcy Code.

v. Section 1123(a)(5): Adequate Means for Implementation 

36. The Plan and the various documents and agreements set forth in the Plan 

Supplement provide adequate and proper means for implementation of the Plan.  Article IV of the 

Plan sets forth the means for implementation of the Plan, which, among other things, include 

(a) entry into the Exit Facility, which will provide additional liquidity to the Reorganized Debtors, 

(b) the issuance of New Equity Interests, (c) procedures for making distributions to Holders of 

Allowed Claims, (d) the conversion of Debtor Endologix to a limited liability company after the 

Effective Date, and (e) the appointment of the New Manager of Reorganized Endologix.  

Accordingly, the Plan, together with the documents and agreements contemplated therein, sets 

forth the means for the Plan’s implementation as required by section 1123(a)(5) of the Bankruptcy 

Code.  Further, the cash on hand, DIP financing, and financing under the Exit Facility will provide 

sufficient liquidity for a successful implementation of the Plan.  
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vi. Section 1123(a)(6): Prohibition on Issuance of Non-Voting Securities 

37. Article IV.J of the Plan provides that the organizational documents of each of the 

Reorganized Debtors will prohibit the issuance of non-voting Equity Securities, thereby satisfying 

section 1123(a)(6) of the Bankruptcy Code.

vii. Section 1123(a)(7): Provisions Regarding Directors and Officers 

38. As set forth in Article IV.E of the Plan, on or promptly following the Effective 

Date, Endologix will convert to a limited liability company.   As provided under Article IV.L.1 of 

the Plan, on the Effective Date the terms of the current members of Endologix’s board of directors 

will expire and, following the conversion of Endologix to a limited liability company, the New 

Manager shall be appointed in accordance with the LLC Agreement.  The New Manager, Deerfield 

Management Company, L.P., was disclosed in the Plan Supplement [Docket No. 353].  As set 

forth in Article IV.L.2, the officers of the Reorganized Debtors shall be substantially the same as 

the officers of the Debtors, and their employment shall be subject to the ordinary rights and powers 

to remove or replace them in accordance with the Reorganized Debtors’ organizational documents 

and any applicable employment agreements that are assumed under the Plan.  I further understand 

that the Plan provisions governing the manner of selection of any officer or manager under the 

Plan are consistent with the interests of creditors and equity security holders and with public policy 

in accordance with section 1123(a)(7) of the Bankruptcy Code.

viii. Section 1123(a)(8): Earnings and Income 

39. I understand that section 1123(a)(8) only applies in a case concerning an individual, 

and as such, this section of the Bankruptcy Code does not apply to these cases.

40. For all of the foregoing reasons, I believe that the Plan satisfies all sections of 

1123(a) of the Bankruptcy Code.
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C. The Plan Complies with Section 1123(b) of the Bankruptcy Code 

41. I understand that section 1123(b) of the Bankruptcy Code sets forth various 

permissive provisions that may be incorporated into a chapter 11 plan.  Among other things, I have 

been advised that section 1123(b) provides that a plan may (a) impair or leave unimpaired any 

class of claims or interests, (b) provide for the assumption or rejection of executory contracts and 

unexpired leases, (c) provide for the settlement or retention of claims of the debtor, and (d) include 

any other appropriate provision not inconsistent with the applicable provisions of the Bankruptcy 

Code. 

42. Consistent with section 1123(b) of the Bankruptcy Code, Article III of the Plan 

(i) impairs certain Claims and Equity Interests (i.e., Claims and Equity Interests in the Impaired 

Classes), (ii) Article III of the Plan leaves Unimpaired other Claims, (iii) Article IV.P of the Plan 

provides for the preservation of certain Causes of Action, and (iv) Article V.A of the Plan provides 

for the assumption or rejection of Executory Contracts and Unexpired Leases.

43. Also consistent with section 1123(b), the Plan includes (i) the release by the 

Debtors and their Estates of certain parties in interest, (ii) the release by Holders of Claims entitled 

to vote on the Plan of certain non-Debtor third parties, (iii) an exculpation provision, and (iv) an 

injunction provision prohibiting parties from pursuing Claims or Equity Interests otherwise 

released under the Plan.  These provisions are appropriate under the circumstances because, among 

other things, they were proposed in exchange for the good, valuable and reasonably equivalent 

consideration provided by the Released Parties.   

i. Debtor Releases 

44. Article IX.B.1 of the Plan provides that, as of the Effective Date, the Debtors will 

release claims and causes of action against the Released Parties.  These releases are critical to the 

successful implementation and confirmation of the Plan and should be approved.
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45. I believe that the proposed releases granted by the Debtors in favor of the Released 

Parties are fair, reasonable, and in the best interests of the Debtors and their Estates and appropriate 

under the circumstances of the Chapter 11 Cases.  The Releases are essential to the Plan, which is 

in the best interests of the Debtors’ creditors.  Indeed, the Releases were negotiated with the 

Released Parties in exchange for their participation in, support for, and contributions to the Plan.   

46. Accordingly, I believe that, under the specific facts and equities of these Chapter 

11 Cases, the Debtors’ release of the Released Parties constitutes a valid exercise of the Debtors’ 

business judgment and should be approved.

ii. Release by Third Parties 

47. In addition to the Releases granted by the Debtors, Article IX.B.2 of the Plan 

provides for the release by certain Non-Debtor Releasing Parties of the Released Parties from 

Claims, Causes of Action and any other debts, obligations, rights, suits, damages, actions, 

remedies, and liabilities whatsoever, based in whole or in part upon any act or omission, 

transaction, or other occurrence or circumstances existing or taking place prior to or on the 

Effective Date arising from or related in any way to, among other things, the Debtors, the Chapter 

11 Cases, the marketing of any of the Debtors’ assets, the Disclosure Statement, the Plan and the 

Restructuring Documents, the subject matter of, or the transactions or events giving rise to, any 

Claim or Equity Interest that is treated in the Plan, or the business or contractual arrangements 

between any Debtor and any Released Party (as set forth more fully in Article IX.B.2 of the Plan, 

the “Third Party Release”).

48. I understand that the Third Party Release was conspicuously included in the Plan, 

Disclosure Statement, and each applicable Ballot, and Holders of Claims or Equity Interests in all 

voting classes were given the opportunity to opt out of the Third Party Release and, indeed, several 

parties have in fact opted out.  It is my understanding that the Third Party Release is not binding 

Case 20-31840-sgj11 Doc 366 Filed 09/14/20    Entered 09/14/20 15:17:51    Page 15 of 31



16 

on any party that has opted out of the Third Party Release or on any party whose vote was not 

solicited.  Accordingly, the Third Party Release is consensual, is an integral part of the Plan, and 

is appropriate under applicable law.  

iii. Exculpation 

49. Article IX.E of the Plan provides for an exculpation limiting the liability of the 

Exculpated Parties (which includes (i) the Debtors and the Reorganized Debtors; (ii) the Creditors’ 

Committee and the members thereof, solely in such capacity; (iii) the DIP Facility Lenders, (iv) 

the Exit Facility Lenders, (v) the DIP Facility Agent, (vi) the Prepetition First Lien Lenders, (vii) 

the Prepetition First Lien Agents, and (viii) each of the Indenture Trustees) for acts or omissions 

in connection with, related to, or arising out of the Chapter 11 Cases, including, but not limited to, 

the formulation, negotiation, preparation, dissemination, implementation, administration, 

confirmation or effectuation of the Plan, the Disclosure Statement, the Restructuring Documents, 

or any contract, instrument, release or other agreement or document created or entered into in 

connection with the Plan or any other post-petition act taken or omitted to be taken in connection 

with the restructuring of the Debtors, the Disclosure Statement or Confirmation or Consummation 

of the Plan.  I understand that the exculpation provision does not relieve any party of liability for 

willful misconduct, actual fraud, or gross negligence.

50. The Exculpation is appropriate and vital because they provide protection to those 

parties who served as fiduciaries during the restructuring process or made substantial and critical 

contributions to transactions contemplated by the Plan, without which the Plan would not be 

possible.  With respect to Deerfield, the Debtors’ reorganization would not have been possible 

without its agreement to fund the process and compromise its rights to benefit other case 

constituents.  The Exculpation thus prevent future collateral attacks against those who have worked 

to maximize the Debtors’ Estates.  Without protection from such attacks, these key constituents 
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would likely have been reluctant to cooperate with the negotiation, formulation, and distribution 

of the Plan in the first place.

51. Moreover, to ensure that the Exculpation aligns with applicable law, the Plan 

includes a channeling mechanism that provides that if the Exculpation provision are not authorized 

under applicable law, the Court shall retain exclusive jurisdiction over any action against an 

Exculpated Party in connection with acts taken or omitted to be taken in connection with, or related 

to the Confirmation or Consummation of the Plan or related documents.  Thus, I believe that the 

Exculpation provision set forth in Article IX.E of the Plan is appropriate and consistent with 

applicable law and should be approved.

iv. Injunctions 

52. The injunction provision set forth in Article IX.G of the Plan implements the Plan’s 

Release and Exculpation provisions with respect to certain parties, including the Debtors.  Further, 

the injunction provision is a key component of the Plan.  Thus, to the extent the Court finds that 

the exculpation and release provisions are appropriate, I believe that the injunction provision 

should similarly be approved.  I believe that without the injunction, the Plan’s release and 

exculpation provisions would lose their impact.   

v. Settlement 

53. Section 1123(b)(3)(A) of the Bankruptcy Code states that a chapter 11 plan may 

provide for “the settlement or adjustment of any claim or interest belonging to the debtor or to the 

estate.”  Article IX.A of the Plan provides the following regarding settlements:  

The entry of the Confirmation Order shall constitute the Bankruptcy 
Court’s approval of the compromise or settlement of all such 
Claims, Equity Interests and controversies, as well as a finding by 
the Bankruptcy Court that any such compromise or settlement is in 
the best interests of the Debtors, their Estates, and any Holders of 
Claims and Equity Interests and is fair, equitable and reasonable. 
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54. I believe that the Plan is a valid compromise of Claims and Equity Interests: it is a 

product of arm’s-length negotiations and an iterative process that has included input from a number 

of key estate constituents and stakeholders ultimately resulting in the Settlement Stipulation.    

Thus, I believe that the Plan represents a valid compromise that is “fair and equitable” and in the 

“best interests of the estate.”

D. The Plan Complies with Section 1123(d) of the Bankruptcy Code 

55. Section 1123(d) of the Bankruptcy Code provides that “if it is proposed in a plan to 

cure a default the amount necessary to cure the default shall be determined in accordance with the 

underlying agreement and applicable nonbankruptcy law.”  As required by section 365(b)(1) of 

the Bankruptcy Code, under Article V.B of the Plan, in the event the Debtors assume and/or assign 

any Executory Contracts or Unexpired Leases, the Debtors will cure any outstanding monetary 

defaults or as otherwise agreed to by the non-Debtor counterparty.  The Debtors’ cash on hand as 

well as the financing under the Exit Facility will provide sufficient liquidity to cure any outstanding 

monetary defaults.  Accordingly, I believe that the Plan complies with section 1123(d) of the 

Bankruptcy Code, as that provision has been explained to me by the Debtors’ legal counsel.

III.     The Debtors Have Complied with the Bankruptcy Code 

56. To the best of my knowledge and belief, and based on discussions with the Debtors’ 

legal counsel and other advisors, I believe that the Debtors have complied with the applicable 

provisions of the Bankruptcy Code, including sections 1125 and 1126 of the Bankruptcy Code, 

regarding disclosure and solicitation.  

A. The Plan Satisfies Section 1125 of the Bankruptcy Code 

57. By entry of the Disclosure Statement Order on August 5, 2020, the Court approved 

the Disclosure Statement as containing “adequate information” under section 1125(b) of the 

Bankruptcy Code.  I understand that the Debtors solicited votes on the Plan consistent with the 
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Court-approved Solicitation Procedures and consistent with section 1125 of the Bankruptcy Code.  

Further, I understand that the Debtors did not solicit acceptances of the Plan from any Holder of a 

Claim or Interest prior to entry of the Disclosure Statement Order.  

B. The Plan Complies with Section 1126 of the Bankruptcy Code 

58. As set forth in the Declaration of Catherine Nownes-Whitaker of Omni Agent 

Solutions Regarding Tabulation of Ballots Accepting or Rejecting the Debtors’ Second Amended 

Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code filed subsequent to 

the filing of this Declaration (the “Voting Report”), the Debtors solicited acceptances of the Plan 

from the Holders of Claims against the Debtors in each Class of Impaired Claims entitled to receive 

distributions under the Plan in accordance with section 1126 of the Bankruptcy Code.  The 

Impaired Classes entitled to vote on the Plan were Class 2 (First Lien Claims); Class 3 (Assumed 

Trade Claims); and Class 4 (General Unsecured Claims).   

59. Following the agreements between the Settlement Parties reflected in the 

Settlement Stipulation, the Debtors extended the voting deadline through Monday, September 14, 

2020.  As of 12:00 p.m. on September 14, 2020, creditors who returned ballots in each Class of 

Claims that were entitled to vote on the Plan had voted to accept the Plan.3  At the Confirmation 

Hearing, the Debtors will provide further updates regarding any additional votes received in the 

interim. 

60. I understand that the Debtors did not solicit votes for the Plan by any Holder of 

Claims in Class 1 (Other Secured Claims) as Class 1 is Unimpaired and, therefore, deemed to have 

accepted the Plan under section 1126(f) of the Bankruptcy Code. 

3 While two creditors returned “reject” ballots for Class 3, those creditors are not parties to Modified Trade 
Contracts (as that term is defined in the Plan), and thus those votes will be treated as votes in Class 4.  No 
other creditors voted in Class 3.
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61. Further, I understand that on the Effective Date, the Reorganized Debtors will 

determine whether Class 5 Claims (Intercompany Claims) are reinstated or cancelled.  If the 

Reorganized Debtors elect to reinstate Class 5 Claims, such Claims will be Unimpaired.  If, 

however, the Reorganized Debtors elect to cancel Class 5 Claims, such Class will not receive or 

retain any property on account of its Claims under the Plan and, therefore, is deemed not to have 

accepted the Plan under section 1126(g) of the Bankruptcy Code.  As a result, the Debtors did not 

solicit votes for the Plan by any Holder of Claims in Class 5. 

62. Additionally, I understand that the Debtors also did not solicit votes for the Plan by 

any Holder of Equity Interests  in Class 6 (Existing Equity Interests), as such Class does not receive 

or retain any property on account of its Equity Interests under the Plan and, therefore, is deemed 

not to have accepted the Plan under section 1126(g) of the Bankruptcy Code. 

63. Based on the foregoing, I believe that the Plan satisfies the requirements of section 

1126 of the Bankruptcy Code.  

C. Section 1129(a)(2): The Debtors Have Complied with the Applicable 
Provisions of Title 11 

64. I understand that Section 1129(a)(2) of the Bankruptcy Code requires that the 

proponent of a plan comply with the applicable provisions of the Bankruptcy Code.  I believe that 

the Debtors, as plan proponent, have complied with the applicable provisions of the Bankruptcy 

Code, the Bankruptcy Rules, the Local Rules, and other applicable law in obtaining approval of 

the Disclosure Statement, the Ballots, and related documents and notices and in soliciting and 

tabulating the votes on the Plan.  I believe that the Debtors have fully complied with all the 

provisions of the Bankruptcy Code, including, in particular, the provisions of section 1125 of the 

Bankruptcy Code, and have thus satisfied the requirements of section 1129(a)(2) of the Bankruptcy 

Code, as that provision has been explained to me by the Debtors’ legal advisors. 
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D. Section 1129(a)(3): The Plan Has Been Proposed in Good Faith  

65. The Debtors have proposed the Plan with the good faith and honest purpose of 

reorganizing the Debtors’ business operations and enhancing the Debtors’ long-term viability 

while maximizing recoveries to creditors.  The Plan embodies arm’s-length negotiations among 

certain key parties in interest and incorporates agreements reached with those parties.  

Furthermore, following the Creditors’ Committee’s support for the Plan pursuant to the Settlement 

Stipulation, the Plan received overwhelming support from the general unsecured creditors.  

E. Section 1129(a)(4): The Plan Provides That Professional Fees and Expenses 
are Subject to Court Approval 

66. I understand that payments made or to be made by the Debtors for services provided 

in connection with these Chapter 11 Cases must be approved by the Court as reasonable pursuant 

to final fee applications.  Article II.A of the Plan sets forth the procedures for Court approval of 

Administrative Claims and any compensation and reimbursement of Professional Fee Claims 

through the Effective Date.  The procedure for the Court’s review and ultimate determination of 

the fees, costs, and expenses to be paid by the Debtors satisfies the requirements of section 

1129(a)(4) of the Bankruptcy Code.  Under Article II.A.2 of the Plan, all Retained Professionals 

seeking payment of Accrued Professional Compensation Claims are required to file, no later than 

thirty (30) days after the Effective Date, their respective applications for final allowances of 

compensation for services rendered and reimbursement of expenses incurred.  After notice and a 

hearing, the Allowed amounts of such Accrued Professional Compensation Claims will be 

determined by the Bankruptcy Court, and only then will the Reorganized Debtors pay such Claims.  

67. Accordingly, I believe that the Plan satisfies section 1129(a)(4) of the Bankruptcy 

Code. 
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F. Section 1129(a)(5): The Plan Substantially Discloses All Required Information 
Regarding Post-Confirmation Management and Insiders 

68. I have been advised that section 1129(a)(5) of the Bankruptcy Code requires that a 

Plan proponent disclose the identity and affiliations of the proposed officers and directors of the 

reorganized debtors; that the appointment or continuance of such officers and directors be 

consistent with the interests of creditors and equity security holders and with public policy; and, 

to the extent there are any insiders that will be retained or employed by the Reorganized Debtors, 

that there be disclosure of the identity and nature of any compensation of any such insiders. 

69. Based on my understanding of the Bankruptcy Code and the advice of counsel for 

the Debtors, I believe the Debtors have substantially complied with these requirements.  As set 

forth under Article IV.L.1 of the Plan, the Debtors have identified the New Manager and members 

of Reorganized Endologix in the Plan Supplement and confirmed that the directors and officers of 

the Debtors will continue to serve the Reorganized Debtors in such capacity on the Effective Date. 

70. I believe that the proposed officers of the Reorganized Debtors are skilled and 

experienced businesspeople and their appointments are consistent with the interests of creditors 

and equity security holders and with public policy.  Accordingly, I believe that the Plan 

substantially complies with section 1129(a)(5) of the Bankruptcy Code.  

G. Section 1129(a)(6): The Plan Does Not Provide for Any Rate Change Subject 
to Regulatory Approval 

71. I understand that, because the Debtors do not charge rates which are subject to 

regulatory approval, section 1129(a)(6) of the Bankruptcy Code does not apply to the Plan. 

H. Section 1129(a)(7): The Plan Satisfies the Best Interests Test 

72. I understand that section 1129(a)(7) of the Bankruptcy Code requires that a plan be 

in the best interests of creditors and equity holders. 
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73. As set forth in the liquidation analysis attached to the Disclosure Statement as 

Exhibit E (the “Liquidation Analysis”), prepared by the Debtors’ advisors and which I reviewed 

and approved, I understand that the best interests test is satisfied as to each non-accepting Holder 

of a Claim against or Equity Interest in each Debtor.  

74. The Liquidation Analysis, is sound and reasonable and incorporates reasonable 

assumptions and estimates regarding the liquidation of the Debtors’ assets and the satisfaction of 

their Claims, and is based upon knowledge and expertise of the Debtors’ advisors.  The Liquidation 

Analysis was produced utilizing the Debtors’ financials as well as third party analyses to estimate 

the liquidation value of certain assets.   

75. The Liquidation Analysis assumes that the Debtors would commence a chapter 7 

liquidation proceeding whereby the Court would appoint a chapter 7 trustee (the “Trustee”) to 

administer the Debtors’ Estates, and assumes that the Trustee would cease all of the Debtors’ 

operations and begin liquidating the Debtors’ assets.  I believe that conversion to a chapter 7 case 

and appointment of a Trustee would entail substantial delay (and attendant expense).  Thus, 

increasing administrative expenses while diminishing creditor recoveries.  Additionally, the 

Debtors’ assets are far more valuable on a going concern rather than liquidation basis.  Finally, 

and most importantly, the concessions made by Deerfield including the GUC Distribution Amount 

would not be available in a liquidation. 

76. Accordingly, based on the Liquidation Analysis and as explained to me by the 

Debtors’ advisors, I believe that the best interests test is satisfied as to every Holder of a Claim 

against or Equity Interest in each Debtor and that the Plan satisfies the requirements of section 

1129(a)(7).  
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I. Section 1129(a)(8): The Plan Has Been Accepted by Requisite Classes of 
Creditors  

77. As set forth in the Voting Report, Holders of Claims in Classes 2 and 4 voted to 

accept the Plan.  As such, section 1129(a)(8) is satisfied with respect to those Classes.  Section 

1129(a)(8) is also satisfied with respect to Holders of the Unimpaired Class 1, which is deemed to 

accept the Plan.  Accordingly, I understand that the Plan is confirmable.  

J. Section 1129(a)(9): The Plan Provides for Payment in Full of All Allowed 
Priority Claims 

78. I understand that section 1129(a)(9) of the Bankruptcy Code requires the Plan to 

provide Holders of Administrative Claims, Accrued Professional Compensation Claims, and 

Priority Tax Claims with the payment(s) in cash equal to the allowed amount of such Claims, 

except to the extent that the Holder of a particular Claim has agreed to a different treatment.  I 

believe that the Plan’s treatment provisions for these Claims complies with these requirements.  

79. Article II of the Plan complies with section 1129(a)(9) of the Bankruptcy Code, as 

that provision has been explained to me by the Debtors’ legal advisors, specifically with respect 

to Allowed General Administrative Claims, Allowed Other Priority Claims and Allowed Priority 

Tax Claims.  The Plan also sets forth procedures for requests for payment of Accrued Professional 

Compensation Claims for services rendered prior to the Effective Date.  

K. Section 1129(a)(10): At Least One Class of Impaired Claims Has Accepted the 
Plan 

80. I understand that section 1129(a)(10) of the Bankruptcy Code requires at least one 

impaired class of claims to have accepted the Plan without including any acceptance by an insider.  

As set forth in the Voting Report, Classes 2 and 4 are Impaired, are non-insiders, and have voted 

to accept the Plan.  Accordingly, I believe that the Plan satisfies section 1129(a)(10) of the 

Bankruptcy Code. 
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L. Section 1129(a)(11): The Plan Is Feasible 

81. As stated in the Declaration of Cynthia Pinto, the Debtors’ Interim Chief Financial 

Officer, In Support of Confirmation of the Debtors’ Third Amended Joint Plan of Reorganization 

Under Chapter 11 Of the Bankruptcy Code filed contemporaneously herewith (the “Pinto 

Declaration”), I understand that section 1129(a)(11) of the Bankruptcy Code requires the 

bankruptcy court to determine that a plan is feasible, i.e., it is not likely to be followed by 

liquidation, or the need for further financial reorganization, of the debtor (or any successor thereto), 

unless such liquidation or reorganization is proposed in the plan.  I understand that the feasibility 

inquiry is fact intensive and requires a case-by-case analysis, and also that feasibility is 

demonstrated by a preponderance of the evidence.  I have been advised that feasibility is generally 

established by demonstrating, through credible projections, testimony, evidence and other 

documentation, the debtor’s ability to implement the provisions of the plan with a reasonable 

assurance of success.   

82. Based on my understanding of the Plan, the advice of the Debtors’ advisors and 

counsel, and my experiences with the Debtors’ business and industry, I believe that the Plan has 

more than a reasonable likelihood of success and is therefore feasible.  My opinion is based, in 

part, on the Debtors’ analysis of their ability to satisfy their obligations under the Plan, as well as 

financial projections prepared with the aid from their advisors for the fiscal years 2020 through 

2025, which are set forth in Exhibit C to the Disclosure Statement (the “Financial Projections”).  

The Debtors’ analysis and Financial Projections clearly demonstrate that the Reorganized Debtors 

will be able to fulfill all of their obligations under the Plan, emerge as commercially viable 

businesses, and provide value for their future shareholders. 

83. The Financial Projections were developed based on the extensive experience of the 

Debtors’ advisors.  Based on my experience, I believe that the Financial Projections employ 
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reasonable assumptions and account for the reasonable opinions of the Debtors’ management.  The 

infusion of liquidity under the Plan further supports reasonable belief that the Reorganized Debtors 

will be able to meet their obligations under the Plan and satisfy ongoing obligations as they become 

due. 

84. If the Plan is confirmed, the Allowed Claims that will be paid in full in Cash are 

the General Administrative Claims, Accrued Professional Compensation Claims, Priority Tax 

Claims and fees payable to the United States Trustee under 28 U.S.C. § 1930.  The Reorganized 

Debtors will also make cash distributions to Holders of General Unsecured Claims in the aggregate 

amount of the GUC Distribution Amount, which amount shall be funded by the Exit Facility 

Lenders.  The Debtors have estimated the total amount of such payments and will have sufficient 

liquidity from cash on hand and the Exit Facility to fund these payments.  The Plan’s distribution 

scheme and mechanics are adequately provided for and appropriately funded, and I believe that 

such distributions will be timely made in accordance with the Plan’s provisions. 

85. Through the Motion of the Debtors Pursuant to Sections 105 and 502(c) of the 

Bankruptcy Code for Entry of an Order (I) Establishing Disputed Claim Procedures and (II) 

Granting Related Relief [Docket No. 300] (the “Disputed Claim Procedures Motion”), the Debtors 

have sought to establish streamlined procedures for the resolution or, if necessary, estimation of 

Disputed Claims.  The procedures proposed in the Disputed Claim Procedures Motion would 

permit the Debtors or the Reorganized Debtors to efficiently resolve or estimate Claims to ensure 

timely distributions under the Plan. 

86. With respect to Product Liability Claims, Article IV.O of the Plan provides that 

Holders of Product Liability Claims may pursue such Claims against the Debtors’ relevant 

Insurance Policies.  Pursuant to the Plan, the Reorganized Debtors will assume all Insurance 
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Policies and intend to pay all applicable premiums and deductibles related thereto.  The Debtors 

believe that there will be no Products Liability Claims in excess of their insurance coverage and 

will seek to have all such excess claims estimated at zero.  The Debtors have maintained 

$20,000,000 in annual “claims made” coverage and assert that the proceeds of such Insurance 

Policies will be sufficient to satisfy all allowed Product Liability Claims in full. 

87. For these reasons, I believe that the Plan provides for an achievable plan of 

reorganization, which exceeds the Debtors’ minimum burden to show that the Plan carries a 

reasonable likelihood of success.  Accordingly, I believe that the Plan satisfies the feasibility 

requirements of section 1129(a)(11) of the Bankruptcy Code and should be approved.   

M. Section 1129(a)(12): All Statutory Fees Have or Will be Paid 

88. I understand that section 1129(a)(12) of the Bankruptcy Code requires that all fees 

payable under section 1930 of title 28 of the United States Code have been paid or that the Plan 

provides for payment of all such fees on the Effective Date.  Article XII.D of the Plan provides 

that on the Effective Date, and thereafter as may be required, such fees shall be paid by the 

Reorganized Debtors.  I, therefore, believe that the Plan satisfies section 1129(a)(12) of the 

Bankruptcy Code. 

N. Section 1129(a)(13), 1129(a)(14), 1129(a)(15) and 1129(a)(16): Inapplicable 
Provisions 

89. I understand that section 1129(a)(13) of the Bankruptcy Code requires that a plan 

provide for the continuation of all retiree benefits, as defined in and at the levels established under 

section 1114 of the Bankruptcy Code.  The Debtors have no pension or retiree benefits, and, as 

such, section 1129(a)(13) of the Bankruptcy Code does not apply to these Chapter 11 Cases.   
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90. I understand that section 1129(a)(14) of the Bankruptcy Code only applies in cases 

concerning payment of domestic support obligations and, as such, does not apply to these Chapter 

11 Cases. 

91. I understand that section 1129(a)(15) of the Bankruptcy Code only applies in cases 

concerning an individual and, as such, does not apply to these Chapter 11 Cases. 

92. I understand that section 1129(a)(16) of the Bankruptcy Code applies to transfers 

of property by a corporation or trust that is not a moneyed, business, or commercial corporation or 

trust, and because the Debtors are each a moneyed, business, or commercial corporation, section 

1129(a)(16) is inapplicable. 

O. Section 1129(b): The Plan Satisfies the “Cram Down” Requirements with 
Respect to Class 6 (and Class 5, if applicable) 

93. As noted above, Class 6 (and, if the Reorganized Debtors elect to treat Class 5 as 

Impaired, Class 5) voted to reject the Plan because they were not entitled to vote and deemed to 

reject the Plan.  Accordingly, I have been advised that the Debtors must satisfy section 1129(b) 

with respect to Class 6 (and Class 5, if applicable).  With respect to Class 6 (and Class 5, if 

applicable), however, the Plan complies with section 1129(b), because it does not unfairly 

discriminate and it is fair and equitable.  Class 4, however, overwhelmingly voted to accept the 

Plan and is therefore not subject to any cramdown requirements.       

P. The Plan Does Not Discriminate Unfairly 

94. I have been advised that, under section 1129(b) of the Bankruptcy Code, a Plan 

unfairly discriminates where similarly situated classes are treated differently without a reasonable 

basis for the disparate treatment.   

95. The different Classes described in the Plan are dissimilar and, for this reason, were 

classified separately and provided separate treatment.  The disparate treatment of these Classes 
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may be considered discriminatory, however I do not believe that it is unfair because these Claims 

are not substantially similar to each other and thus merit separate classification.  I understand that 

each of the Classes are separately classified based on their different legal, economic, and voting 

interests.  Accordingly, I believe that the separate classification of Claims under the Plan does not 

discriminate unfairly and is consistent with section 1129(b) of the Bankruptcy Code. 

i. The Plan Is Fair and Equitable 

96. I have been advised that section 1129(b)(2)(B)(ii) provides that a plan is fair and 

equitable with respect to a class of impaired unsecured claims that did not accept such plan if, 

pursuant to the plan, no holder of a claim or interest that is junior to the interests of such class will 

receive or retain any such property on account of such junior interest.  I have been further advised 

that, similarly, section 1129(b)(2)(C)(ii) of the Bankruptcy Code provides that a plan is fair and 

equitable with respect to a class of impaired interests that did not accept the plan if, pursuant to 

the plan, no holder of an interest that is junior to the interest of such class will receive or retain any 

property on account of their junior interest. 

97. I believe that the Plan is fair and equitable to Holders of Equity Interests in Class 6 

(and Holders of Intercompany Claims in Class 5, if applicable), in that no holder of any junior 

interest will receive or retain any property on account of such junior interest.  I, therefore, believe 

that the “cram down” requirements are satisfied with respect to the impaired Classes of Claims 

and Equity Interests, and that the Plan can be confirmed notwithstanding the Class 6 (and Class 5, 

if applicable) deemed rejection of the Plan. 

Q. Sections 1129(c), 1129(d) and 1129(e) 

98. I understand that section 1129(c) of the Bankruptcy Code is satisfied because the 

Plan is the only plan proposed for confirmation in these Chapter 11 Cases.  Additionally, section 

1129(d) is satisfied because the Plan’s principal purpose is not to avoid taxes or the application of 
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section 5 of the Securities Act of 1933.  Further, I understand that section 1129(e) is inapplicable 

because none of the Chapter 11 Cases is a “small business case” as defined in the Bankruptcy 

Code. 

IV.     Rejection of the Executory Contracts and Unexpired Leases Should be Approved 

99. I am advised that Section 365(a) of the Bankruptcy Code provides that a debtor, 

“subject to the court’s approval, may assume or reject any executory contract or unexpired lease.”  

I understand that bankruptcy courts routinely approve motions to assume, assume and assign, or 

reject executory contracts or unexpired leases upon a showing that the debtor’s decision to take 

such action will benefit the debtor’s estate and is an exercise of sound business judgment.   

100. Here, Article V.A of the Plan proposes that, under sections 365(a) and 1123(b)(2) 

of the Bankruptcy Code, all executory contracts and unexpired leases of the Debtors that are not 

Liquidating Debtors will be assumed by the Reorganized Debtors as of the Effective Date, except 

for any executory contracts or unexpired leases (i) that have been assumed or rejected by prior 

order of the Bankruptcy Court, including but not limited to the Modified Trade Contracts, (ii) are 

the subject of a separate assumption motion or motion to reject filed by the Debtors pending on 

the Effective Date, (iii) are the subject of a pending objection regarding assumption, cure, or 

“adequate assurance of future performance” (within the meaning of section 365 of the Bankruptcy 

Code), or (iv) are rejected or terminated by the Debtors under the terms of the Plan. 

101. On September 8, 2020, the Debtors filed as part of the Plan Supplement a schedule 

of assumed contracts and a list of each applicable Cure Claim Amount.  The Plan instructs contract 

or lease counterparties of steps they may take if they object to a Cure Claim Amount.  Parties that 

fail to timely object will be deemed to have consented to such assumption      

102. I believe that the Debtors have exercised their reasonable business judgment in 

seeking to assume or reject executory contracts and unexpired leases as described above and as 
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contained in the Plan Supplement.  The assumption of any remaining executory contracts and 

unexpired leases, as set forth in the Plan, should thus be approved. 

CONCLUSION 

103. In light of the foregoing, I believe that confirmation of the Plan is appropriate, is in 

the best interests of all parties in interest, complies with the requirements of the Bankruptcy Code 

and should be approved. 

Dated: September 14, 2020 
Dallas, Texas   /s/ John Onopchenko

John Onopchenko 
President and Chief Executive Officer 
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Kerr Litigation Claim Construction Order 
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UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

DR. ANDREW KERR, 

Plaintiff, 

v. 

ENDOLOGIX, INC., 
TRIVASCULAR TECHNOLOGIES, 

INC., and 
TRIVASCULAR, INC., 

Defendants. 

 Case No. 8:19-cv-01457-DOC-JDE 
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I. INTRODUCTION AND SUMMARY OF DECISION

Plaintiff Dr. Andrew Kerr is the named inventor on the three patents in 

suit in this case:  U.S. Patent Nos. 8,257,423 (the “’423 patent”1); 9,050,182 (the 

“’182 patent”); and 10,105,209 (the “’209 patent”), all of which are entitled 

“Stent/Graft Assembly.”  Plaintiff accuses Defendants Endologix, Inc.; 

Trivascular Technologies, Inc.; and Trivascular, Inc. of infringing both claims 

of the ’423 patent, Claims 14-18 of the ’182 patent, and all nine claims of the 

’209 patent.2 

Presently before the Court for resolution is the parties’ dispute regarding 

the construction of five limitations that appear in the patents in suit.  The Court 

carefully reviewed the parties’ respective claim construction briefs and other 

materials3 and conducted an extensive claim construction hearing over the 

course of three days, on March 16-18, 2020. 

For the reasons explained below, the Court construes the claim limitations 

at issue as follows: 

/ / / 

1 For ease of reference, throughout this Order each defined term is 
underlined the first time it is used. 
2 See Post Markman Revised Joint Claim Construction Chart [Dkt. No. 78], 
Ex. A at 1 n.1 (“Final Joint Claim Chart”). 
3 Specifically, in reaching its conclusions set forth herein, the Court 
considered the following documents:  the ’423 patent; the ’182 patent; the 
’209 patent; Defs.’ Opening Markman Br. [Dkt. No. 70] (“Defs.’ Opening Br.”); 
Decl. of Steven M. Hanle in Supp. of Defs.’ Opening Markman Br. [Dkt. 
No. 70-1] (including its exhibits) (“Hanle Decl.”); Pl.’s Opening Claim 
Construction Mem. [Dkt. No. 71] (“Pl.’s Opening Br.”); Decl. of Charles W. 
Saber in Supp. of Pl.’s Opening Claim Construction Mem. [Dkt. No. 71-1] 
(including its exhibits) (“Saber Decl.”); Joint Claim Construction Chart [Dkt. 
No. 72] (“Initial Joint Claim Chart”); Revised Joint Claim Construction Chart 
[Dkt. No. 75]; Defs.’ Rebuttal Markman Br. [Dkt. No. 76] (“Defs.’ Rebuttal 
Br.”); Decl. of Steven M. Hanle in Supp. of Defs.’ Rebuttal Markman Br. [Dkt. 
No. 76-1] (including its exhibits) (“Supp. Hanle Decl.”); Pl.’s Rebuttal Claim 
Construction Mem. [Dkt. No. 77]; Decl. of Charles W. Saber in Supp. of Pl.’s 
Rebuttal Claim Construction Mem. [Dkt. No. 77-1] (including its exhibits); 
Final Joint Claim Chart; Defs.’ Claim Construction Presentation Materials [Dkt. 
No. 81-1]; and Dr. Kerr’s Claim Construction Demonstratives [Dkt. No. 82-1]. 
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Limitation Construction 

“said assembly, prior to insertion into 
the blood vessel, comprising:” 
[’423 patent, preamble of both 
claims] 

the words at issue in the preamble of 
the ’423 patent that were added 
during prosecution—“prior to 
insertion into the blood vessel”—
are limiting 

“having a downstream end section 
having at least two branches 
disposed for contacting the second 
and third relatively healthy 
sections of said blood vessel 
downstream of the damaged 
section of the blood vessel, such 
that portions of said graft means 
between said upstream and said 
downstream ends bridge said 
damaged section of said blood 
vessel” [’423 patent, both claims] 

“having a downstream end section 
having at least two branches of 
sufficient length to be capable of 
making contact with the second 
and third relatively healthy 
sections of said blood vessel 
downstream of the damaged 
section of the blood vessel, such 
that portions of said graft means 
between said upstream and said 
downstream ends bridge said 
damaged section of said blood 
vessel” 

“substantially the entirety of the graft 
being unsupported by any 
framework” [’182 patent, 
Claims 14-18; ’209 patent, all nine 
claims] 

“substantially the entirety of the graft 
being free of a stent or other 
supportive circumferential 
structure that resists the radial or 
axial collapsing of the graft” 

“radially extending connecting 
surface” [’209 patent, Claims 1-4] 

“connecting surface extending in a 
direction directly away from or 
directly toward the center of the 
ring” 

“a hook having a curved or angular 
surface projecting radially” 
[’209 patent, Claims 5-9] 

“a hook having a curved or angular 
surface projecting in a direction 
directly away from or directly 
toward the center of the ring” 

 
II.  BACKGROUND TECHNOLOGY 

 An aneurysm is a bulge in a patient’s blood vessel.4  An aneurysm is 

medically dangerous for many reasons, including the fact that it may burst and 

allow blood to spill into the patient’s surrounding tissue.  An ruptured aneurysm 

in the aorta—the large blood vessel that transports oxygenated blood from the 

heart to the rest of the body—is often fatal.5  The patents in suit describe various 

 
4 See, e.g., ’423 patent at col. 1, lines 34-37. 
5 See, e.g., id. at col. 1, lines 45-47. 
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configurations of a stent and graft assembly for treating aneurysms and other 

types of damage to a blood vessel in a patient.  The stent and graft assemblies 

described in the patents generally depict a tube or other pathway for blood to 

flow within a blood vessel (1) from an upstream undamaged portion; 

(2) through the damaged portion (which is outside the tube); and (3) to a 

downstream undamaged portion.6 

 In the context of the patents in suit, a graft is a flexible tube, often made 

from synthetic fabric, that acts as a substitute blood vessel.7  A stent is typically 

a cylindrically shaped, relatively rigid structure that holds the graft in place in 

the blood vessel.8  The stent is on the upstream side of the blood vessel, and the 

graft is on the downstream side.  The patents in suit sometimes describe the 

graft as a “wind-sock.”9  The primary novelty of the patents in suit appears to be 

the relatively small cross-section of the claimed stent and graft assemblies, 

which makes these assemblies easier to insert into a patient.10 

 Finally, the patents in suit sometimes uses the cylindrical coordinate 

terms “axial,” “radial,” and “circumferential” to describe the spatial relationship 

between and among stents, grafts, and other structural elements.  A quick primer 

on those terms follows, with reference to the drawing set forth below.11 

/ / / 

/ / / 

/ / / 

/ / / 

 
6 See, e.g., id., Fig. 4B. 
7 See id. at col. 2, lines 56-59. 
8 See id. at col. 1, line 66 to col. 2, line 1. 
9 See, e.g., id. at col. 8, lines 3-7. 
10 See id. at col. 4, lines 3-5; see also Pl.’s Opening Br. at 17:3-5. 
11 Defendants helpfully provided this drawing in their briefing.  See Defs.’ 
Rebuttal Br. at 19. 
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 If one imagines a stent or a graft as a cylinder (as set forth in the drawing 

above), like a roll of paper towels, then an imaginary line in the center of the 

cylinder that extends longitudinally, along the length of the cylinder, is said to 

run in an “axial” direction.  The “radial” direction is perpendicular to the “axial” 

direction and extends from the axis in the center of the cylinder to the outer edge 

of the cylinder.  “Circumferential” refers to the circular direction around the 

outside (or inside) circumference of the cylinder. 

III.  LEGAL STANDARDS FOR CLAIM CONSTRUCTION 

 The task of claim construction involves determining the meaning of a 

word or a group of words—which is known as a “limitation”12—in a patent 

claim.  Claim construction “‘is simply a way of elaborating the normally terse 

claim language in order to understand and explain, but not to change, the scope 

of the claims.’”  Gart v. Logitech, Inc., 254 F.3d 1334, 1339 (Fed. Cir. 2001) 

(quoting Embrex, Inc. v. Serv. Eng’g Corp., 216 F.3d 1343, 1347 (Fed. Cir. 

2000)).  Construing the meaning of patent claims is an issue for the Court to 

decide as a matter of law .  Markman v. Westview Instr., Inc., 517 U.S. 370, 

387-91 (1996).  “When the parties present a fundamental dispute regarding the 

/ / / 

 
12 See Dawn Equip. Co. v. Kentucky Farms Inc., 140 F.3d 1009, 1014 n.1 
(Fed. Cir. 1998) (“The statute [i.e., 35 U.S.C. § 112] refers to a claim ‘element,’ 
but this court has moved towards the custom of referring to claim ‘limitations,’ 
reserving the word ‘elements’ for describing the parts of the accused device 
. . . .”). 
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scope of a claim term, it is the court’s duty to resolve it.”  O2 Micro Intern. Ltd. 

v. Beyond Innovation Tech. Co., Ltd., 521 F.3d 1351, 1362 (Fed. Cir. 2008). 

 “It is a ‘bedrock principle’ of patent law that ‘the claims of a patent define 

the invention to which the patentee is entitled the right to exclude.’”  Phillips v. 

AWH Corp., 415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc) (quoting 

Innova/Pure Water, Inc. v. Safari Water Filtration Sys., Inc., 381 F.3d 1111, 

1115 (Fed. Cir. 2004)).  The task of claim construction always begins with the 

claim language.  Innova, 381 F.3d at 1116.  Indeed, “the proper construction of 

any claim language must, among other things, ‘stay[] true to the claim 

language.’”  Straight Path IP Group v. Sipnet EU S.R.O., 806 F.3d 1356, 1361 

(Fed. Cir. 2015) (quoting Renishaw PLC v. Marposs Societa’ per Azioni, 158 

F.3d 1243, 1250 (Fed. Cir. 1998)).  Claim terms “are generally given their 

ordinary and customary meaning,” Phillips, 415 F.3d at 1312 (quoting Vitronics 

Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)), which is “the 

meaning that the term would have to a person of ordinary skill in the art,” 

Phillips, 415 F.3d at 1313.  However, the terms must be read in the context of 

the entire patent.  Id. at 1314.  In interpreting a claim, the Court must focus 

primarily on the intrinsic evidence of record, including the claims themselves, 

the specification, and, if in evidence, the prosecution history.  See id. at 1312-

17; see also Medrad, Inc. v. MRI Devices Corp., 401 F.3d 1313, 1319 (Fed. Cir. 

2005). 

 Among the intrinsic evidence, the “specification is always highly relevant 

to the claim construction analysis.  Usually it is dispositive; it is the single best 

guide to the meaning of a disputed term.”  Vitronics, 90 F.3d at 1582.  “The 

specification is, thus, the primary basis for construing the claims.”  Standard Oil 

Co. v. Am. Cyanamid Co., 774 F.2d 448, 452 (Fed. Cir. 1985).  It is “entirely 

appropriate for a court, when conducting claim construction, to rely heavily on 

the written description for guidance as to the meaning of the claims.”  Phillips, 
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415 F.3d at 1317.  In addition to the specification, the Court should also 

consider the prosecution history (if it is in evidence, id.), consisting of “the 

complete record” of the patent, id.  If, within the prosecution history, a patentee 

clearly and unmistakably disavowed a claim construction, then the patentee 

disclaimed that construction.  See SanDisk Corp. v. Memorex Prods., Inc., 415 

F.3d 1278, 1287 (Fed. Cir. 2005); Omega Eng’g, Inc. v. Raytek Corp., 334 F.3d 

1314, 1324 (Fed. Cir. 2003).  However, because the prosecution history often 

lacks the clarity of the specification, it is less useful for claim interpretation 

purposes.  See Phillips, 415 F.3d at 1317. 

 While the Court may also consider extrinsic evidence, including expert 

testimony, dictionaries, and learned treatises, such evidence is generally viewed 

as less reliable than intrinsic evidence.  See id. at 1317-18.  Therefore, the Court 

must use its discretion in admitting and weighing extrinsic evidence, keeping in 

mind the inherent flaws in that type of evidence.  See id. at 1319. 

IV.  ANALYSIS OF THE FIVE CLAIM LIMITATIONS IN DISPUTE 

A. Text Added to the Preamble of the Claims of the ’423 Patent 

 The first issue is whether seven words that Plaintiff added to the preamble 

of Claim 113 during his prosecution of his application for the ’423 patent—

“prior to insertion into the blood vessel”—are limiting.  To place this language 

in context, the entire preamble is as follows: 

 An endovascular stent/graft assembly for repairing a damaged 

section of a blood vessel, said blood vessel having a first relatively 

healthy section upstream of and adjacent to the damaged section of 

the blood vessel and second and third relatively healthy sections 

branched from one another and downstream of the damaged section 

/ / / 

 
13 The two claims of the ’423 patent share this preamble because Claim 2 
depends from Claim 1.  See ’423 patent at col. 22, line 22. 
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of the blood vessel, said assembly, prior to insertion into the blood 

vessel, comprising: [emphasis added]14 

 Ordinarily, the words in the preamble of a patent claim are not limiting.  

See Aspex Eyewear, Inc. v. Marchon Eyewear, Inc., 672 F.3d 1335, 1347 (Fed. 

Cir. 2012).  Indeed, many preambles are short and simple; for example:  “An 

endovascular graft comprising:”15 or “A system for repairing a vessel, the vessel 

having a wall defining a lumen, said system comprising:”16.  However, this 

general rule of construction—the general non-limiting nature of preambles—

does not apply if the patentee clearly relies “on the preamble during prosecution 

to distinguish the claimed invention from the prior art”; in that instance, such 

reliance “transforms the preamble into a claim limitation.”  Catalina Marketing 

Int’l, Inc. v. Coolsavings.com, Inc., 289 F.3d 801, 808 (Fed. Cir. 2002).  Thus, 

the question is whether Plaintiff relied on the language at issue—“prior to 

insertion into the blood vessel”—during prosecution to distinguish his claimed 

invention from the prior art.  As explained below, he did. 

 In January of 2012, during Plaintiff’s prosecution in the U.S. Patent 

Office of his application that ultimately issued as the ’423 patent, Plaintiff 

received an office action from the patent examiner.  In that office action, the 

examiner (among other things) rejected Plaintiff’s then-draft Claims 1-6 as 

anticipated by a prior art reference,17 U.S. Patent No. 6,152,956 to Pierce (the 

“Pierce patent”).18  In response to that office action, Plaintiff made certain 

amendments to his draft claims, including the addition of the words “prior to 

 
14 ’423 patent at col. 21, lines 10-16. 
15 Hanle Decl., Ex. A [Dkt. No. 70-2] at col. 11, line 31 (U.S. Patent 
No. 6,395,019). 
16 Id., Ex. B [Dkt. No. 70-3] at col. 6, lines 26-27 (U.S. Patent 
No. 6,361,556). 
17 Id., Ex. C [Dkt. No. 70-4] at p. 17 of 52 (Office Action dated January 25, 
2012, at 2 ¶ 4). 
18 See Supp. Hanle Decl., Ex. A [Dkt. No. 76-2] (the “Pierce patent”). 

Case 8:19-cv-01457-DOC-JDE   Document 91   Filed 07/29/20   Page 8 of 27   Page ID #:4075Case 20-31840-sgj11 Doc 366-1 Filed 09/14/20    Entered 09/14/20 15:17:51    Page 9 of 28



 

-8- 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

insertion into the blood vessel” to the preamble of then-Claim 4.19  That draft 

amended Claim 4 ultimately became Claim 1 in the issued ’423 patent.20 

 In Plaintiff’s response to the office action, in addition to his claim 

amendments, he made arguments to distinguish his claimed invention from the 

Pierce patent.  Specifically, Plaintiff began his remarks by noting that his draft 

“Claims 1, 2, 4 and 5 have been amended to define the invention more 

clearly.”21  Then he observed that his draft “Claims 1-6 were rejected under 35 

USC 102(b) as being anticipated by Pierce (US 6,152,956).”22  Plaintiff 

continued by characterizing the Pierce patent as teaching the assembly of 

various components after the device has been inserted into a patient:  “It is 

submitted that a person skilled in the art could only interpret the above-

described sections of Pierce as teaching that the stents 50 and 52 are positioned 

after positioning of the prothesis 38 and are not connected to the wires.”23  

Finally, Plaintiff noted the advantages of his invention over the Pierce patent:  

“the entire premise of this application and the related applications is to avoid 

having an overlapped stent and graft so that the assembly has a smaller cross-

section and can be introduced into the patient more easily with less trauma and 

with shorter healing times.”24  That is, Plaintiff told the examiner that Plaintiff’s 

claimed invention had advantages over the prior art Pierce invention because 

Plaintiff’s assembly, with its smaller cross-section prior to insertion into the 

blood vessel (per Plaintiff’s amended Claim 4 preamble), could be surgically 

introduced into the patient more easily than the Pierce invention, with less 

 
19 See Hanle Decl., Ex. C [Dkt. No. 70-4] at p. 4 of 52 (Amendment after 
Final Rejection dated March 22, 2012, at 3) (“Pl.’s Office Action Response”). 
20 See Defs.’ Opening Br. at 9:27. 
21 Pl.’s Office Action Response at 6. 
22 Id. at 7. 
23 Id. at 9 (underlining removed; emphasis added). 
24 Id. at 9-10. 
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trauma, and with shorter healing times.  In response to Plaintiff’s arguments and 

assertions, the examiner allowed Plaintiff’s draft Claim 4, which issued as 

Claim 1 of the ’423 patent on September 4, 2012.25 

 That sequence of facts demonstrates that Plaintiff clearly relied on the 

language that he added to the preamble—“prior to insertion into the blood 

vessel”—to distinguish his claimed invention from the prior art Pierce patent.  

Plaintiff’s reliance on the language that he added transforms it into a limitation.  

Catalina, 289 F.3d at 808; see also Rotatable Techs. LLC v. Motorola Mobility 

LLC, 567 Fed. Appx. 941, 943 (Fed. Cir. 2014). 

 It then follows that to establish literal infringement of Claim 1 of the 

’423 patent, Plaintiff must show that Defendants’ accused device has an element 

corresponding to each limitation in that claim, see, e.g., Mas-Hamilton Group v. 

LaGard, Inc., 156 F.3d 1206, 1211 (Fed. Cir. 1998), including the “prior to 

insertion into the blood vessel” limitation.  In other words, the “prior to 

insertion into the blood vessel” limitation introduces a temporal aspect to the 

literal infringement analysis; to infringe literally, the accused assembly must 

exist as claimed before it is inserted into the patient.26 

B. Meaning of “Disposed for Contacting” in the Graft Limitation of the 

Claims of the ’423 Patent 

 The second disputed limitation appears in the second indented paragraph 

of Claim 1 of the ’423 patent.  To place this limitation in context, that entire 

paragraph is as follows: 

/ / / 

 
25 See ’423 patent at 1. 
26 As a technical legal matter, the mere existence or possession by a 
defendant of an accused device that has an element corresponding to each 
limitation in a patent claim is not an act of infringement.  Instead, infringement 
is defined as the act of making, using, offering to sell, selling, or importing 
into the United States the patented invention.  See 35 U.S.C. § 271(a). 
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a substantially tubular graft means having an upstream end section 

for directly contacting the first relatively healthy section of the blood 

vessel, said graft means further having a downstream end section 

having at least two branches disposed for contacting the second 

and third relatively healthy sections of said blood vessel 

downstream of the damaged section of the blood vessel, such that 

portions of said graft means between said upstream and said 

downstream ends bridge said damaged section of said blood vessel, 

said upstream end of the graft means being fixedly disposed with 

respect to the downstream axial end of the stent means in a 

substantially end-to-end connection without overlap; [emphasis 

added]27 

 The quoted language describes and claims one of the four components of 

the assembly of Claim 1:  the graft.  Figures 4B and 19 of the ’423 patent depict 

that graft reasonably well, and they will aid in understanding that claim: 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

 
27 ’423 patent, col. 21, line 21-col. 22, line 5. 
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 In Fig. 4B above, the stent is the cross-hatched structure identified by 

reference number 20, near the top of the drawing.  The graft (reference 

number 15) is connected to the stent and extends down and through the patient’s 

abdominal artery—which, as depicted in Fig. 4B, is bulging, indicating that it 

suffers from an aneurysm—and into the patient’s right and left iliac arteries.  

Fig. 19 shows the device before it is inserted into a patient:  the stent (reference 

number 20) and the graft (reference number 100), with the graft’s right and left 

branches (reference numbers 104 and 106). 

 Of course, the patent claims themselves—and not the figures displayed in 

the specification—define the invention.  Phillips, 415 F.3d at 1312.  The core 
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issue with respect to the construction of this disputed limitation is what 

“disposed for contacting the second and third relatively healthy sections . . . 

[emphasis added]” means. 

 The parties’ respective proposed constructions are as follows: 

Limitation at Issue:  “having a downstream end section having at least two 
branches disposed for contacting the second and third relatively healthy 

sections of said blood vessel downstream of the damaged section of the blood 
vessel, such that portions of said graft means between said upstream and said 

downstream ends bridge said damaged section of said blood vessel” 

Plaintiff’s Proposed Construction Defendants’ Proposed Construction 

“having a downstream end section 
having at least two branches for 
directly or indirectly contacting 
the second and third healthy 
section of the blood vessel and 
bridging the damaged section of 
the blood vessel”28 

“having a downstream end section 
having at least two branches long 
enough, prior to insertion into the 
blood vessel, to contact the second 
and third relatively healthy 
sections of said blood vessel 
downstream of the damaged 
section of the blood vessel, such 
that portions of said graft means 
between said upstream and said 
downstream ends bridge said 
damaged section of said blood 
vessel”29 

 

 Each party’s proposed construction of this limitation has evolved 

somewhat over the course of this case,30 but the parties’ respective final 

positions are quite similar.  For the construction of “disposed for contacting” the 

downstream second and third relatively healthy sections of said blood vessel, 

Plaintiff now offers the language “for directly or indirectly contacting,” and 

Defendants propose “long enough, prior to insertion into the blood vessel, to 

contact.”  For the reasons set forth below, the Court construes “disposed for 

 
28 Final Joint Claim Chart, Ex. A at 1 (emphasis in original). 
29 Id. (emphasis in original). 
30 See Initial Joint Claim Chart, Ex. A at 2 (Plaintiff asserting that “disposed 
for contacting” should be construed as “positioned towards”; Defendants 
arguing for “configured, prior to insertion into the blood vessel, for 
contacting”). 
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contacting” the downstream second and third relatively healthy sections of said 

blood vessel as “of sufficient length to be capable of making contact with.” 

 Turning to the actual language of Claim 1, the graft limitation quoted 

above provides that the graft (1) extends from an upstream “relatively healthy 

section of the blood vessel”; (2) past the “damaged section of the blood vessel”; 

(3) all the way to the downstream “second and third relatively healthy sections 

of said blood vessel” in the left and right legs of the patient.  In fact, the graft, 

between its upstream end and its downstream end, “bridge[s] said damaged 

section of said blood vessel [emphasis added].”  In addition, the upstream end of 

the graft must “directly contact[] the first relatively healthy section of the blood 

vessel [emphasis added].”  And the graft must have “at least two branches 

disposed for contacting the second and third relatively healthy sections of said 

blood vessel [emphasis added].” 

 The claim uses the verb “bridge” to describe the way in which the 

“substantially tubular” graft extends from the upstream “relatively healthy 

section of the blood vessel” to the downstream “second and third relatively 

healthy sections of said blood vessel.”  A bridge spanning a river or other 

expanse does not end part way across; it extends all the way from one end of 

safety to the other.  Likewise, here, it is apparent from the language of the claim 

that the graft must be long enough to extend all the way from the upstream 

“relatively healthy section of the blood vessel” to the downstream “second and 

third relatively healthy sections of said blood vessel.”  In their final proposed 

constructions, the parties do not appear to dispute this “length” aspect of the 

disputed limitation. 

 The parties do differ, however, in their respective proposals for the nature 

of the graft’s contact with the downstream “second and third relatively healthy 

sections of said blood vessel.”  Plaintiff uses the words “directly or indirectly 

contacting,” while Defendants opt simply for “contact.” 
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 In his briefing, Plaintiff noted that the claim uses the words “directly 

contact[] [emphasis added]” to describe the graft’s physical relationship with 

first upstream “relatively healthy section of the blood vessel,” but uses different 

words—“disposed for contacting [emphasis added]”—with respect to “the 

second and third relatively healthy sections of said blood vessel.”31  Plaintiff 

argues that, under the doctrine of claim differentiation,32 the downstream end of 

the graft need not “directly contact[] [emphasis added]” the downstream second 

and third relatively healthy sections of said blood vessel; “directly or indirectly 

contacting” those downstream sections is sufficient. 

 Plaintiff’s argument has some merit.  Indeed, the patent specification 

describes the downstream end of the graft as a “wind-sock,”33 which calls to 

mind a flexible tubular structure flapping in the breeze (or flapping in the blood 

flow) that does not maintain constant physical contact with downstream “second 

and third relatively healthy sections of said blood vessel.”  However, the Court 

finds Plaintiff’s proposed term “indirectly contacting” inexact and confusing.  

Instead, the Court chooses the language “of sufficient length to be capable of 

making contact with,” which captures the “length” aspect of the disputed 

limitation (discussed above) without requiring that the graft make constant 

direct physical contact with the downstream “second and third relatively healthy 

sections of said blood vessel.” 

/ / / 

/ / / 

/ / / 

/ / / 

 
31 See Pl.’s Opening Br. at 14:9-19. 
32 See Nystrom v. TREX Co., Inc., 424 F.3d 1136, 1143 (Fed. Cir. 2005) 
(“When different words or phrases are used in separate claims, a difference in 
meaning is presumed.”). 
33 See, e.g., ’423 patent at col. 8, lines 3-7. 
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C. Meaning of “Substantially the Entirety of the Graft Being 

Unsupported by Any Framework” in the Claims of the ’182 Patent 

and ’209 Patent 

 This disputed limitation appears in all of the asserted claims of the 

’182 patent and the ’209 patent.  To place this limitation in context, the second 

indented paragraph of Claim 5 of the ’209 patent is as follows: 

a tubular graft having first axial and second axial ends and a flexible 

wall portion therebetween, substantially the entirety of the graft 

being unsupported by any framework; [emphasis added]34 

 As both Plaintiff and Defendants note, during prosecution Plaintiff 

amended his claims to distinguish a prior art patent, U.S. Patent No. 6,201,940 

to Robichon.35  Specifically, Plaintiff characterized the Robichon patent as 

requir[ing] wire structures and welds to provide an underlying 

framework for the entire length of the graft.  See, e.g., Robichon, 

Fig. 3; col. 11, lines 22-28.  Therefore, Robichon also fails to 

disclose or suggest any stent/graft assembly wherein “substantially 

the entirety of the flexible wall [of the graft] being unsupported by 

any framework,” as recited by each of Applicant’s independent 

claims as amended.  For this reason, Applicant’s independent claims 

patentably distinguish over Robichon.36 

An understanding of the structure that Plaintiff disclaimed requires an 

understanding of certain aspects of the Robichon patent.  To aid that 

understanding, the relevant drawing from the Robichon patent, Fig. 3, is 

displayed below, and an explanation follows: 

 
34 ’209 patent at col. 22, lines 48-51. 
35 See Saber Decl., Ex. D at pp. 156-172 of 253 (the “Robichon patent”). 
36 Id., Ex. E at p. 180 of 253 (Pl.’s Amendment Accompanying a Request 
for Continued Examination at 7) (brackets in original; reference numbers 
omitted) (“Pl.’s Amendment”). 
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 This figure in the Robichon patent shows the described assembly in place 

in a patient.  Like Plaintiff’s invention, Robichon has a stent-like structure 

(reference number 190)37 on the upstream side of the patient’s blood vessel.  

That structure is connected by links or wires (reference number 192)38 to a 

downstream “first segment” (reference number 122).39  That “first segment” is 

connected to a further downstream “second segment” (reference number 150)40 

and “third segment” (reference number 160).41  These three “segments” are 

made of a wire or tape of shape memory alloy (reference number 42)42 that is 

interconnected with welds or sutures (reference number 144).43 

 During prosecution, Plaintiff asserted that his invention did not have 

Robichon’s “wire structures 42 and welds 144”—i.e., the structures in Robichon 

identified by reference numbers 42 and 144—which “provide an underlying 

framework for the entire length of the graft 120.”44  Therefore, the construction 

of “substantially the entirety of the graft being unsupported by any framework” 

involves describing the Robichon disclaimed structure in words.  The Court 

does so and adopts the following construction for this disputed limitation:  

“substantially the entirety of the graft being free of a stent or other supportive 

circumferential structure that resists the radial or axial collapsing of the graft.”  

 
37 The Robichon patent refers to this structure as an “upstream segment.”  
See Robichon patent at col. 10, line 17. 
38 See id., col. 10, lines 20-28. 
39 See id., col. 10, lines 20-21. 
40 See id., col. 10, lines 63-64. 
41 See id., col. 11, line 5. 
42 See id., col. 11, lines 23-25.  During the claim construction hearing, the 
Court noted, and the parties agreed, that Fig. 3 of the Robichon patent (and only 
Fig. 3) incorrectly and confusingly uses reference number “142” to refer to this 
wire or tape.  The rest of the specification of the Robichon patent uses reference 
number “42” to refer to this structure.  See, e.g., id., col. 11, line 24.  The Court 
will use the correct reference number “42” to refer to this wire or tape. 
43 See id., col. 11, lines 27-28. 
44 Pl.’s Amendment at 7. 
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In reaching this decision the Court borrows aspects of each side’s proposed 

construction.  Those competing proposed constructions are as follows: 

Limitation at Issue:  “substantially the entirety of the graft being 
unsupported by any framework” 

Plaintiff’s Proposed Construction Defendants’ Proposed Construction 

“substantially the entirety of the graft 
being free of an internal stent or a 
skeletal structure where the 
components or parts are fitted 
together to provide structural 
support, as the assembly is inserted 
into the blood vessel”45 

“substantially the entirety of the graft 
being unsupported by any stent or 
combination of structures that 
resists the radial or axial collapsing 
of the graft”46 

 
 First, both Plaintiff and Defendants include a “stent” (or, for Plaintiff, an 

“internal stent”) in their respective proposals.  The Court concurs and includes 

“a stent” within its construction of “unsupported by any framework.” 

 Second, the Court agrees with Defendants’ functionally based 

characterization of the disclaimed Robichon structure as “provid[ing] axial and 

radial support for the graft and resist[ing] the axial and radial collapsing of the 

graft.”47  The essence of the function of Robichon’s “wire structures 42 and 

welds 144”48 that form its three “segments” (reference numbers 122, 150, and 

160)49 is to resist such axial and radial collapse.  Further, as Defendants note, 

even though the specification of the ’182 patent does not use the word 

“framework,” the ’182 patent does disclose framework-like structures—wires 

and a coil—and explains that those structures serve to resist the radial or axial 

collapsing of the graft.50  Accordingly, the Court includes the functional 

 
45 Final Joint Claim Chart, Ex. A at 2 (emphasis in original). 
46 Id. (emphasis in original). 
47 Defs.’ Opening Br. at 19:3-5. 
48 Pl.’s Amendment at 7. 
49 See Robichon patent, Fig. 3. 
50 See ’182 patent at col. 10, lines 54-57 (“The wire ensures that the tubular 
graft will remain substantially in an extended condition and will prevent the 
downstream end of the tubular graft from collapsing toward the tubular stent.” 
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language “. . . structure that resists the radial or axial collapsing of the graft” in 

its construction of “unsupported by any framework.” 

 Finally, the Court completes its construction of the disputed limitation by 

describing with more specificity the disclaimed Robichon “framework” 

structure. 

 In his argument, Plaintiff notes that dictionary definitions for 

“framework” include “a skeletal structure designed to support or enclose 

something”; “a frame or structure composed of parts fitted together”; “a skeletal 

structure designed to support or enclose something”; “a frame or structure 

composed of parte fitted and joined together”; and “an assemblage of structural 

elements or members fitted together to form a structure, as a multistory 

building, a rigid-frame shed, or a truss.”51  Based upon those definitions, in light 

of the argument that Plaintiff made during prosecution to distinguish the 

Robichon patent, Plaintiff urges the Court to construe “being unsupported by 

any framework” as “being free of an internal stent or a skeletal structure where 

the components or parts are fitted together to provide structural support.”  In 

contrast, Defendants propose the much simpler “any . . . combination of 

structures . . . .” 

 Neither Plaintiff’s nor Defendants’ suggestion is quite correct; 

Defendants’ language is too broad, and Plaintiff’s proposal does not accurately 

capture the disclaimed Robichon structure.  Instead, the Court settles on the 

construction “other supportive circumferential structure.” 

/ / / 

 
(reference numbers omitted)); id. at col. 11, lines 9-11 (“[T]he wires will further 
provide radially [sic] support for the tubular graft and will resist radially 
collapsing of the graft.” (reference numbers omitted)); id. at col. 11, lines 19-21 
(“The coil resists axially collapsing and will assist with axial extension in 
response to any axial collapse that does occur.” (reference numbers omitted)). 
51 See Pl.’s Opening Br. at 19:2-11 and n.10. 
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 Plaintiff’s reliance upon extrinsic evidence—various dictionary 

definitions of “framework”—is not the best approach here, where intrinsic 

evidence—the prior art Robichon patent in the prosecution history, which is in 

the record—is sufficient.  See Phillips, 415 F.3d at 1317-18.  Referring to 

Robichon’s Fig. 3, the most structurally significant feature of Robichon’s “wire 

structures 42 and welds 144”52 is their circumferential nature; they provide 

support around the inner circumference of the graft.  Accordingly, the Court 

includes that descriptive characteristic in its final construction of the disputed 

limitation “substantially the entirety of the graft being unsupported by any 

framework”:  “substantially the entirety of the graft being free of a stent or other 

supportive circumferential structure that resists the radial or axial collapsing of 

the graft.” 

D. Meaning of “Radially Extending Connecting Surface” in Claims 1-4 

of the ’209 Patent 

 This fourth disputed limitation appears in the first four claims of the 

’209 patent.  To place this limitation in context, the fourth indented paragraph of 

Claim 1 of the ’209 patent, which contains this disputed limitation, is as 

follows: 

a plurality of axially projecting extensions comprising wires or 

hooks extending from the discrete ring beyond the first axial end of 

the graft and connected to the second axial end of the stent, the 

plurality of axially projecting extensions comprising wires or hooks 

mounted at circumferentially spaced apart locations on the discrete 

ring, each of the plurality of axially projecting extensions comprising 

a radially extending connecting surface remote from its respective 

mounting location for connecting the stent to the discrete ring and 

 
52 Pl.’s Amendment at 7. 
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achieving an immediately adjacent end-to-end axial connection 

between the second axial end of the stent and the first axial end of 

the graft without overlap between the stent and the graft; [emphasis 

added]53 

 The quoted language describes and claims the wires or hooks that connect 

the graft to the stent.  A drawing in the’209 patent54 depicts the claimed 

structure reasonably well: 

 

 

 

 

 

 

 

 

 

 In this figure, the stent (reference number 20) is on the left, and the graft 

(reference number 12) is on the right.  Blood flows from left to right through the 

stent and the graft.  There is also a ring “R” within the graft and attached to the 

graft.  The wires or hooks (reference number 28) are mounted on the ring, 

around the circumference of the graft, and they extend past the end of the graft.  

According to Claim 1 of the ’209 patent, when the device is in operation in a 

patient, the wires or hooks are attached to the stent so that the stent and graft are 

essentially end-to-end without any gap or overlap.55 

/ / / 

 
53 ’209 patent at col. 22, lines 3-17. 
54 Id., Fig. 5. 
55 See id. at col. 9, lines 41-55; id. at col. 22, lines 3-16. 
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 The parties’ dispute over this limitation—“radially extending connecting 

surface”—concerns the orientation of the curves of the wires or hooks.  The 

parties’ respective proposed constructions are as follows: 

Limitation at Issue:  “radially extending connecting surface” 

Plaintiff’s Proposed Construction Defendants’ Proposed Construction 

“a surface that projects from the 
center of its respective axially 
projecting extension”56 

“connecting surface extending in a 
direction directly away from or 
towards the center of the ring”57 

 

 Defendants urge the Court to construe this limitation such that the curve 

of each wire or hook (reference number 28 in Fig. 5 above) must bend directly 

away from (or directly toward) the center or axis of the graft.  To arrive at that 

construction, Defendants argue that the frame of reference for “radially” should 

be the axis of the graft; under Defendants’ construction the wires or hooks are 

like the petals of a flower, each curving outward—radially—from the stem of 

the flower, the axis of the graft. 

 Plaintiff proposes a difference construction.  Plaintiff argues that the 

frame of reference for “radially” should be each individual wire or hook, not the 

axis of the graft.  Plaintiff envisions each individual wire or hook (1) having a 

straight section that is affixed to the ring (which ring is attached to the graft); 

and (2) having a curved section that extends radially from the straight section.  

Under Plaintiff’s construction, the curved portion of the wires or hooks need not 

be oriented in any particular way relative to the axis of the graft; the wires or 

hooks curve “radially” relative to the axis of each of their respective straight 

sections.  Instead of a flower, Plaintiff’s construction calls to mind a round 

clockface with many unsynchronized sweeping second hands anchored around 

 
56 Final Joint Claim Chart, Ex. A at 2 (emphasis in original). 
57 Id. (emphasis in original). 
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the outside circumference of the clock.  At any point in time, each 

unsynchronized second hand would be pointing in a different direction; they 

would not be uniformly pointing all directly toward or directly away from the 

center of the clock. 

 The Court adopts Defendants’ construction for two reasons.  First, as 

Defendants note, the words “radial” or “radially” appear in the specification of 

the ’209 patent seven times.58  In each instance, the frame of reference for 

“radial” is the axis of the graft; for example, “However, the wires will further 

provide radially [sic] support for the tubular graft and will resist radially 

collapsing of the graft.”59  When “a patent ‘repeatedly and consistently’ 

characterizes a claim term in a particular way, it is proper to construe the claim 

term in accordance with that characterization.”  GPNE Corp. v. Apple Inc., 830 

F.3d 1365, 1370 (Fed. Cir. 2016) (quoting VirnetX, Inc. v. Cisco Sys., Inc., 767 

F.3d 1308, 1318 (Fed. Cir. 2014)). 

 Second, Fig. 5 of the ’209 patent supports this construction.  That 

drawing is far from conclusive, but it appears to show the curves of the wires or 

hooks (reference number 28) extending in a direction away from the center or 

axis of the graft.  The top and bottom wires or hooks in the drawing, in 

particular, curve distinctly away from the axis of the graft.  Notably, Fig. 5 does 

not support Plaintiff’s construction; it does not show the curves of those wires 

or hooks extending in many different and arbitrary directions relative to the axis 

of the graft. 

/ / / 

/ / / 

 
58 See ’209 patent at col. 3, line 30; id. at col. 3, line 43; id. at col. 3, line 44; 
id. at col. 11, line 34; id. at col. 11, line 35; id. at col. 11, line 47; id. at col. 15, 
line 19. 
59 Id. at col. 11, lines 33-35 (reference numbers omitted). 
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For those reasons, the Court construes “radially extending connecting 

surface” as “connecting surface extending in a direction directly away from or 

directly toward the center of the ring.” 

E. Meaning of “a Hook Having a Curved or Angular Surface Projecting

Radially” in Claims 5-9 of the ’209 Patent

This final disputed limitation appears in the last five claims of the

’209 patent.  To place this limitation in context, the fifth indented paragraph of 

Claim 5 of the ’209 patent is as follows: 

a hook having a curved or angular surface projecting radially from 

a distal portion of each axially extending wire and configured to 

connect the annular member and the second axial end of the stent at 

the plurality of circumferentially spaced apart locations to maintain 

an immediately adjacent end-to-end axial non-abutting connection 

without overlap between the stent and the graft; [emphasis added]60 

The issues regarding the construction of this disputed limitation are nearly 

identical to those of the previous disputed limitation.  The parties’ respective 

proposed constructions are as follows: 

Limitation at Issue:  “a hook having a curved or angular surface projecting 
radially” 

Plaintiff’s Proposed Construction Defendants’ Proposed Construction 

“a hook having a curved or angled 
surface that extends from the 
center of the wires”61 

“projecting radially” means 
“projecting in a direction directly 
away from or towards the center 
of the ring62 

Plaintiff makes an additional argument here in favor of its proposed 

construction.  Specifically, Plaintiff observes that his claimed hook has “a 

60 ’209 patent at col. 22, line 63-col. 23, line 3. 
61 Final Joint Claim Chart, Ex. A at 2 (emphasis in original). 
62 Id. (emphasis in original). 
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curved or angular surface projecting radially from a distal portion of each 

axially extending wire . . . .”  Plaintiff argues that the claim itself specifies the 

frame of reference for “projected radially”:  it is “from a distal portion of each 

axially extending wire.” 

There are two problems with Plaintiff’s argument.  First, as discussed 

above, “radially” should be construed in a consistent manner throughout the 

claims.  See GPNE Corp., 830 F.3d at 1370.  Everywhere else in the 

’209 patent, the frame of reference for “radially” is the axis of the graft.  The 

language of Claim 5 is not so clear and unmistakable as to foreclose this 

internally consistent construction of “projecting radially.” 

Second, as Defendants note, if Plaintiff intended to claim a hook whose 

curved portion could project in any direction vis-à-vis the axis of the graft, then 

Plaintiff need not have specified that his hook “hav[e] a curved or angular 

surface projecting radially from a distal portion of each axially extending 

wire.”  Instead, Plaintiff could have claimed merely “a hook on a distal portion 

of each axially extending wire.”  Under Plaintiff’s construction, the “curved or 

angular surface projecting radially” limitation is superfluous.  As the Federal 

Circuit has cautioned, “interpretations that render some portion of the claim 

language superfluous are disfavored.”  Power Mosfet Techs., L.L.C. v. Siemens 

AG, 378 F.3d 1396, 1410 (Fed.Cir.2004). 

For those reasons, the Court adopts Defendants’ proposal and construes 

“a hook having a curved or angular surface projecting radially” as “a hook 

having a curved or angular surface projecting in a direction directly away from 

or directly toward the center of the ring.” 

V. CONCLUSION

For the reasons articulated above, the Court construes the five limitations 

in dispute in the patents in suit as follows: 

/ / / 
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Limitation Construction 

“said assembly, prior to insertion into 
the blood vessel, comprising:” 
[’423 patent, preamble of both 
claims] 

the words at issue in the preamble of 
the ’423 patent that were added 
during prosecution—“prior to 
insertion into the blood vessel”—
are limiting 

“having a downstream end section 
having at least two branches 
disposed for contacting the second 
and third relatively healthy 
sections of said blood vessel 
downstream of the damaged 
section of the blood vessel, such 
that portions of said graft means 
between said upstream and said 
downstream ends bridge said 
damaged section of said blood 
vessel” [’423 patent, both claims] 

“having a downstream end section 
having at least two branches of 
sufficient length to be capable of 
making contact with the second 
and third relatively healthy 
sections of said blood vessel 
downstream of the damaged 
section of the blood vessel, such 
that portions of said graft means 
between said upstream and said 
downstream ends bridge said 
damaged section of said blood 
vessel” 

“substantially the entirety of the graft 
being unsupported by any 
framework” [’182 patent, 
Claims 14-18; ’209 patent, all nine 
claims] 

“substantially the entirety of the graft 
being free of a stent or other 
supportive circumferential 
structure that resists the radial or 
axial collapsing of the graft” 

“radially extending connecting 
surface” [’209 patent, Claims 1-4] 

“connecting surface extending in a 
direction directly away from or 
directly toward the center of the 
ring” 

“a hook having a curved or angular 
surface projecting radially” 
[’209 patent, Claims 5-9] 

“a hook having a curved or angular 
surface projecting in a direction 
directly away from or directly 
toward the center of the ring” 

IT IS SO ORDERED. 

Dated:
DAVID O. CARTER 
UNITED STATES DISTRICT JUDGE 

July 29, 2020
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