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Andrew B. Zollinger, State Bar No. 24063944 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel: (214) 743-4500 
Fax: (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

Counsel for the Reorganized Debtors

Rachel Nanes (admitted pro hac vice) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel: (305) 423-8563 
Fax: (305) 675-8206 
E-mail:  rachel.nanes@us.dlapiper.com 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.,1

Reorganized Debtors. 

§
§
§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

Re: Docket Nos. 392 and 510 

NOTICE OF SETTLEMENT AND RELEASE AGREEMENT BETWEEN  
THE REORGANIZED DEBTORS AND DR. ANDREW S. KERR IN  
ACCORDANCE WITH THE DISPUTED CLAIM PROCEDURES 

PLEASE TAKE NOTICE that, on July 30, 2019, Dr. Andrew S. Kerr (“Dr. Kerr”) 
commenced a patent infringement action against Endologix, Inc., TriVascular Technologies, Inc. 
and TriVascular, Inc., three of the Debtors, in the United States District Court for the Central 
District of California, Case No. 8:19-cv-01457 (the “Patent Infringement Litigation”), alleging that 
certain of the Debtors’ products infringed on the following three patents belonging to Dr. Kerr: 
U.S. Patent Nos.: 8,257,423 (the “’423 Patent”), 9,050,182 (the “’182 Patent”) and 10,105,209 (the 
“’209 Patent”, and collectively with the ’423 Patent and ’182 Patent, the “Asserted Patents”). 

PLEASE TAKE FURTHER NOTICE that, on July 5, 2020, the Debtors commenced 
chapter 11 cases (collectively, the “Chapter 11 Cases”) by filing voluntary petitions for relief under 
chapter 11 of title 11 of the United States Code in the United States Bankruptcy Court for the 
Northern District of Texas (the “Bankruptcy Court”).  The Chapter 11 Cases are consolidated for 
procedural purposes only and are being jointly administered under Case No. 20-31840 (SGJ). 

1 The Reorganized Debtors in these chapter 11 cases, along with the last four digits of each Reorganized 
Debtor’s federal tax identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), 
CVD/RMS Acquisition Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways 
Merger Corp. (2974), Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The 
corporate headquarters and the mailing address for the Reorganized Debtors listed above is 2 Musick, Irvine, 
California 92618.
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PLEASE TAKE FURTHER NOTICE that, on July 7, 2020, the Clerk of the Bankruptcy 
Court generated a notice of commencement of the Chapter 11 Cases, which established November 
12, 2020 as the deadline for parties (except Governmental Units) to file a proof of claim in the 
Chapter 11 Cases. 

PLEASE TAKE FURTHER NOTICE that, on September 16, 2020, the Bankruptcy 
Court entered the Order Pursuant to Sections 105 and 502(c) of the Bankruptcy Code  
(I) Establishing Disputed Claim Procedures and (II) Granting Related Relief [Docket No. 392] 
(the “Disputed Claim Procedures Order”), pursuant to which the Bankruptcy Court established 
certain procedures (the “Disputed Claim Procedures”) for resolution of certain disputed claims.  A 
copy of the Disputed Claim Procedures is attached to the Disputed Claim Procedures Order as 
Exhibit 1. 

PLEASE TAKE FURTHER NOTICE that, on September 16, 2020, the Bankruptcy 
Court entered an order [Docket No. 390] confirming the Debtors’ Third Amended Joint Plan of 
Reorganization Under Chapter 11 of the Bankruptcy Code (the “Plan”).2

PLEASE TAKE FURTHER NOTICE that, under the Plan, Holders of Allowed General 
Unsecured Claims are entitled to a Pro Rata share of $3.5 million (the “GUC Distribution 
Amount”).

PLEASE TAKE FURTHER NOTICE that the Plan became effective in accordance with 
its terms on October 1, 2020.  See Docket No. 418. 

PLEASE TAKE FURTHER NOTICE that, on October 16, 2020, Dr. Kerr (i) filed three 
proofs of claim [Claim Nos. 2, 7, and 99] (collectively, the “Prepetition Claims”) asserting 
prepetition patent infringement damages “in excess of $150 million”; and (ii) asserted an 
administrative claim [Claim No. 19] on account of alleged post-petition patent infringement 
damages “in the range of no less than $6,000,000 to $9,000,000” (the “Administrative Claim”, and 
together with the Prepetition Claims, the “Kerr Claims”) in the Chapter 11 Cases. 

PLEASE TAKE FURTHER NOTICE that the Kerr Claims constitute Disputed Claims 
subject to the Disputed Claim Procedures. 

PLEASE TAKE FURTHER NOTICE that, in accordance with the Disputed Claim 
Procedures, the Reorganized Debtors and Dr. Kerr have engaged in good faith and arm’s-length 
negotiations regarding the Kerr Claims resulting in an agreement (the “Settlement Agreement”) 
regarding the Allowed amount of the Kerr Claims for distribution purposes under the Plan and 
certain other terms.  A true and correct copy of the Settlement Agreement is attached hereto as 
Exhibit A.  The material terms of the Settlement Agreement are as follows:3

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan, the 
Disputed Claim Procedures or the Settlement Agreement (as defined below). 

3 The summary below is for information purposes only.  Interested parties should refer to the Settlement 
Agreement for all of the terms agreed to by the Reorganized Debtors and Dr. Kerr.  To the extent there is a 
conflict between the summary below and the Settlement Agreement, the terms of the Settlement Agreement 
control. 
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 On the Settlement Effective Date, Dr. Kerr shall have an Allowed General 
Unsecured Claim in the amount of Ten Million Dollars ($10,000,000.00) and shall 
receive a Pro Rata share of the GUC Distribution Amount on account of such 
Allowed General Unsecured Claim pursuant to the Plan.   

 In addition, on the Settlement Effective Date, Dr. Kerr shall have an Allowed 
General Administrative Claim in the amount of Two Hundred and Fifteen 
Thousand Dollars ($215,000.00) which shall be paid to Dr. Kerr by the Reorganized 
Debtors within three (3) Business Days of the Settlement Effective Date. 

 The Reorganized Debtors and Dr. Kerr agree to mutual releases of any and all 
demands, claims, actions, causes of action, rights, liabilities, obligations, liens, 
suits, damages or controversies, known or unknown, whether or not fully accrued, 
relating to or based on patent infringement, the Kerr Claims, the Asserted Patents, the 
Patent Infringement Litigation, the Chapter 11 Cases or otherwise arising on or prior 
to the Settlement Effective Date; provided, however, the releases shall not affect the 
parties’ rights and obligations under the Settlement Agreement. 

 Within five (5) Business Days of the Settlement Effective Date, (i) Dr. Kerr shall 
dismiss the Patent Infringement Litigation with prejudice; and (ii) the Reorganized 
Debtors shall withdraw their Estimation Motion. 

 Dr. Kerr has agreed to grant to each of the Reorganized Debtors (including, for the 
avoidance of doubt, Endologix LLC and Endologix Holdings, LLC), the Debtors, 
the Debtors’ estates, and their respective successors, affiliates, subsidiaries, 
directors, officers, members, employees, representatives and professionals a 
perpetual, irrevocable, worldwide, non-exclusive, fully paid-up license under any 
and all patents identified on Exhibit B to the Settlement Agreement that Dr. Kerr 
owns, controls or has the right to enforce that are related to the treatment of vascular 
diseases or abdominal aortic aneurysms, to make, have made, use, offer to sell, sell, 
import and export any products, including but not limited to the Ovation Products. 

 Dr. Kerr has also agreed not to bring, file, or initiate, or otherwise directly or 
indirectly cause to be brought, filed, or initiated, any demand, claim, action, cause 
of action, right, liability, obligation, lien, suit, damages or controversy arising from 
or related to any patents identified on Exhibit B to the Settlement Agreement that 
are related to the treatment of vascular diseases or abdominal aortic aneurysms, 
against any of the Reorganized Debtors (including, for the avoidance of doubt, 
Endologix LLC and Endologix Holdings, LLC), the Debtors, the Debtors’ estates, 
and their respective successors, affiliates, subsidiaries, directors, officers, members, 
employees, representatives and professionals. 
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PLEASE TAKE FURTHER NOTICE that, pursuant to the Disputed Claim Procedures, 
parties in interest shall have fourteen (14) days to object to the Settlement Agreement.  Any 
objection to the Settlement Agreement (an “Objection”) must be filed and served so as to be 
received no later than September 14, 2021.  An Objection must (i) be in writing; (ii) set forth 
the name of the objecting party; (iii) provide the basis for the Objection and specific grounds 
thereof; and (iv) be filed with the Bankruptcy Court (with proof of service) via ECF and served 
on: (a) counsel to the Reorganized Debtors, DLA Piper LLP (US), 1900 North Pearl Street, Suite 
2200, Dallas, Texas 75201 (Attn: Andrew B. Zollinger, Esq. [andrew.zollinger@us.dlapiper.com]) 
and 200 South Biscayne Boulevard, Suite 2500, Miami, Florida 33131 (Attn: Rachel Nanes, Esq. 
[rachel.nanes@us.dlapiper.com]); and (b) counsel to Dr. Kerr, Blank Rome LLP, 1825 Eye Street 
NW, Washington, D.C. 20006 (Attn: Charles Saber, Esq. [csaber@blankrome.com]).  

PLEASE TAKE FURTHER NOTICE, that, if no Objections are timely received, the 
Reorganized Debtors shall submit to the Bankruptcy Court a proposed order, in substantially the 
form attached hereto as Exhibit B, authorizing the Reorganized Debtors’ entry into the Settlement 
Agreement without further notice or opportunity to be heard.   

PLEASE TAKE FURTHER NOTICE that copies of the Settlement Agreement, this 
notice, and other documents filed in the above-captioned Chapter 11 Cases may be obtained: (i) at 
the website established by the Reorganized Debtors’ noticing agent, Omni Agent Solutions, Inc., 
at https://www.omniagentsolutions.com/trivascularsales, (ii) from the Court’s website 
https://www.txnb.uscourts.gov via ECF/PACER, or (iii) upon request to undersigned counsel.  

Dated: August 31, 2021 Respectfully submitted, 
Dallas, Texas 

DLA PIPER LLP (US) 

By:  /s/ Andrew B. Zollinger  
Andrew B. Zollinger, State Bar No. 24063944 
DLA Piper LLP (US) 
1900 North Pearl Street, Suite 2200 
Dallas, Texas 75201 
Tel:  (214) 743-4500 
Fax:  (214) 743-4545 
E-mail:  andrew.zollinger@us.dlapiper.com 

- and - 

Rachel Nanes (admitted pro hac vice) 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

                                                            Counsel for the Reorganized Debtors
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EXHIBIT A 

Settlement Agreement 
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SETTLEMENT AND RELEASE AGREEMENT  

This Settlement and Release Agreement (this “Settlement Agreement”) is made and 
entered into this 25th day of August, 2021, by and between the above-captioned reorganized 
debtors (collectively, the “Debtors” prior to the Effective Date of the Plan (as such terms are 
hereinafter defined) and the “Reorganized Debtors” after the Effective Date of the Plan) and Dr. 
Andrew S. Kerr (“Dr. Kerr”).  The Reorganized Debtors and Dr. Kerr are sometimes collectively 
referred to herein as the “Parties” and each a “Party.” 

RECITALS 

WHEREAS, the Debtors and the Reorganized Debtors manufacture, market and sell 
medical devices that are intended for the lifesaving and minimally invasive endovascular treatment 
of aortic aneurysms.  Among other products, the Debtors and the Reorganized Debtors have sold 
or sell the Ovation Abdominal Stent Graft System, the Ovation Prime Abdominal Stent Graft 
System, the Ovation IX Abdominal Stent Graft System, the Ovation iX Abdominal Stent Graft 
System, the Alto Abdominal Stent Graft System, and related products (collectively, the “Ovation 
Products”); 

WHEREAS, on July 30, 2019, Dr. Kerr commenced a patent infringement action against 
Endologix, Inc., TriVascular Technologies, Inc. and TriVascular, Inc., three of the Debtors, in the 
United States District Court for the Central District of California (the “District Court”), Case No. 
8:19-cv-01457 (the “Patent Infringement Litigation”), alleging that the Debtors’ Ovation Products 
infringed on the following three patents belonging to Dr. Kerr: U.S. Patent Nos.: 8,257,423 (the 
“’423 Patent”), 9,050,182 (the “’182 Patent”) and 10,105,209 (the “’209 Patent”, and collectively 
with the ’423 Patent and ’182 Patent, the “Asserted Patents”); 

WHEREAS, the Debtors and the Reorganized Debtors dispute Dr. Kerr’s allegations in 
the Patent Infringement Litigation;

WHEREAS, on July 5, 2020, the Debtors commenced chapter 11 cases (collectively, the 
“Chapter 11 Cases”) by filing voluntary petitions for relief under chapter 11 of title 11 of the 
United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the 
Northern District of Texas (the “Bankruptcy Court”).  The Chapter 11 Cases are consolidated for 
procedural purposes only and are being jointly administered under Case No. 20-31840 (SGJ); 

WHEREAS, as a result of the commencement of the Chapter 11 Cases, the Patent 
Infringement Litigation was stayed pursuant to section 362 of the Bankruptcy Code; 

WHEREAS, on July 7, 2020, the Clerk of the Bankruptcy Court generated a notice of 
commencement of the Chapter 11 Cases, which established November 12, 2020 as the deadline 
for parties (except Governmental Units) to file a proof of claim in the Chapter 11 Cases;   

WHEREAS, on September 16, 2020, the Bankruptcy Court entered the Order Pursuant to 
Sections 105 and 502(c) of the Bankruptcy Code (I) Establishing Disputed Claim Procedures and 
(II) Granting Related Relief [Docket No. 392] (the “Disputed Claim Procedures Order”), pursuant 
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to which the Bankruptcy Court established certain procedures (the “Disputed Claim Procedures”) 
for resolution of certain disputed claims.  A copy of the Disputed Claim Procedures is attached to 
the Disputed Claim Procedures Order as Exhibit 1; 

WHEREAS, on September 16, 2020, the Bankruptcy Court entered an order confirming 
the Debtors’ Third Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy 
Code [Docket No. 364] (the “Plan”)1; 

WHEREAS, under the Plan, Holders of Allowed General Unsecured Claims are entitled 
to a Pro Rata share of $3.5 million (the “GUC Distribution Amount”);  

WHEREAS, the Plan became effective in accordance with its terms on October 1, 2020 
(the “Effective Date”); 

WHEREAS, on October 16, 2020, Dr. Kerr (i) filed three proofs of claim [Claim Nos. 2, 
7, and 99] (collectively, the “Prepetition Claims”) asserting prepetition patent infringement 
damages “in excess of $150 million”; and (ii) asserted an administrative claim [Claim No. 19] on 
account of alleged post-petition patent infringement damages “in the range of no less than 
$6,000,000 to $9,000,000” (the “Administrative Claim”, and together with the Prepetition Claims, 
the “Kerr Claims”) in the Chapter 11 Cases; 

WHEREAS, the Kerr Claims constitute Disputed Claims that are subject to the Disputed 
Claim Procedures; 

WHEREAS, on November 16, 2020, in accordance with the Disputed Claim Procedures, 
the Reorganized Debtors sent their Initial Proposal to Dr. Kerr.  Dr. Kerr rejected the Initial 
Proposal and made a counteroffer; 

WHEREAS, on March 8, 2021, the Reorganized Debtors filed the Motion of the 
Reorganized Debtors for Entry of an Order Pursuant to 11 U.S.C. §§ 105(a) and 502(c) Estimating 
the Claims of Dr. Andrew Kerr [Docket No. 510] (the “Estimation Motion”), pursuant to which 
the Reorganized Debtors sought to have the Kerr Claims estimated at $0.00; 

WHEREAS, in accordance with the Disputed Claim Procedures, the Parties have engaged 
in good faith and arm’s-length negotiations regarding the Kerr Claims resulting in an agreement 
regarding the Allowed amount of the Kerr Claims for distribution purposes under the Plan and 
certain other terms, all as set forth below; and 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
contained herein, and for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Parties agree as follows: 

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan or the 
Disputed Claim Procedures.  
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AGREEMENT 

1. Incorporation of Recitals.  The Parties acknowledge and agree that the Recitals set 
forth above are true and accurate, and incorporate the Recitals into this Settlement Agreement as 
if fully set forth herein. 

2. Conditions to Settlement and Settlement Effective Date.  For this Settlement 
Agreement to become effective, the Parties acknowledge and agree that the Bankruptcy Court must 
enter an order, in substantially the form attached hereto as Exhibit A, approving this Settlement 
Agreement (the “Settlement Order”).  The date upon which the Settlement Order is final and non-
appealable is the effective date of this Settlement Agreement (the “Settlement Effective Date”).  
Immediately following execution of this Settlement Agreement, the Reorganized Debtors shall 
seek entry of the Settlement Order in accordance with the Disputed Claim Procedures. 

3. Allowed Amount of Kerr Claims.  Immediately on the Settlement Effective Date, 
Dr. Kerr shall have an Allowed General Unsecured Claim in the amount of Ten Million Dollars 
($10,000,000.00).  Dr. Kerr shall receive a Pro Rata share of the GUC Distribution Amount on 
account of such Allowed General Unsecured Claim pursuant to the Plan.  In addition, immediately 
on the Settlement Effective Date, Dr. Kerr shall have an Allowed General Administrative Claim 
in the amount of Two Hundred and Fifteen Thousand Dollars ($215,000.00) which shall be paid 
to Dr. Kerr by the Reorganized Debtors within three (3) Business Days of the Settlement Effective 
Date.  The payments in this paragraph shall be made to an account designated by Dr. Kerr. 

4. Releases.   

a. Releases by the Reorganized Debtors, the Debtors and the Debtors’ Estates.  
Immediately on the Settlement Effective Date, each of the Reorganized Debtors (including, for the 
avoidance of doubt, Endologix LLC and Endologix Holdings, LLC), the Debtors, the Debtors’ 
estates, and their respective successors, affiliates, subsidiaries, directors, officers, members, 
employees, representatives and professionals hereby RELEASES, ACQUITS, AND FOREVER 
DISCHARGES Dr. Kerr and his representatives and professionals from any and all demands, 
claims, actions, causes of action, rights, liabilities, obligations, liens, suits, damages or 
controversies, known or unknown, whether or not fully accrued, relating to or based on patent 
infringement, the Kerr Claims, the Asserted Patents, the Patent Infringement Litigation, the Chapter 
11 Cases or otherwise arising on or prior to the Settlement Effective Date; provided, however, the 
foregoing release shall not affect the Parties’ rights and obligations under this Settlement Agreement. 

b. Releases by Dr. Kerr.  Immediately on the Settlement Effective Date, Dr. 
Kerr and his representatives and professionals hereby RELEASE, ACQUIT, AND FOREVER 
DISCHARGE each of the Reorganized Debtors (including, for the avoidance of doubt, Endologix 
LLC and Endologix Holdings, LLC), the Debtors, the Debtors’ estates, and their respective 
successors, affiliates, subsidiaries, directors, officers, members, employees, representatives and 
professionals from any and all demands, claims, actions, causes of action, rights, liabilities, 
obligations, liens, suits, damages or controversies, known or unknown, whether or not fully 
accrued, relating to or based on patent infringement, the Kerr Claims, the Asserted Patents, the Patent 
Infringement Litigation, the Chapter 11 Cases or otherwise arising on or prior to the Settlement 
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Effective Date; provided, however, the foregoing release shall not affect the Parties’ rights and 
obligations under this Settlement Agreement. 

5. License by Dr. Kerr.  Immediately on the Settlement Effective Date, Dr. Kerr 
hereby grants to each of the Reorganized Debtors (including, for the avoidance of doubt, 
Endologix LLC and Endologix Holdings, LLC), the Debtors, the Debtors’ estates, and their 
respective successors, affiliates, subsidiaries, directors, officers, members, employees, 
representatives and professionals a perpetual, irrevocable, worldwide, non-exclusive, fully paid-
up license under any and all patents identified on Exhibit B attached hereto that Dr. Kerr owns, 
controls or has the right to enforce that are related to the treatment of vascular diseases or 
abdominal aortic aneurysms, to make, have made, use, offer to sell, sell, import and export any 
products, including but not limited to the Ovation Products.  This license also includes, but is not 
limited to, the Asserted Patents and all patents and patent applications now or hereafter existing 
that claim priority to the Asserted Patents or to any patent or application to which any Asserted 
Patent claims priority, and/or any of their foreign counterparts, including but not limited to all 
divisionals, continuations, continuations-in-part, renewals, reissues, and foreign applications and 
patents claiming priority through any Asserted Patent.  The grant of this license is retroactive to 
the filing date for the application of each such patent and patent application subject to this license.  
In the event it is later discovered that Dr. Kerr, as of the Settlement Effective Date, owns, controls 
or has the right to enforce additional patents that are related to the treatment of vascular diseases 
or abdominal aortic aneurysms, or any patent applications that claim priority to such additional 
patents, and/or any of their foreign counterparts, including but not limited to all divisionals, 
continuations, continuations-in-part, renewals, reissues, and foreign applications, any such patents 
shall also be included in this license. 

6. Covenant Not to Sue by Dr. Kerr.  Immediately on the Settlement Effective Date, 
Dr. Kerr hereby irrevocably and unconditionally covenants not to bring, file, or initiate, or 
otherwise directly or indirectly cause to be brought, filed, or initiated, any demand, claim, action, 
cause of action, right, liability, obligation, lien, suit, damages or controversy arising from or related 
to any patents identified on Exhibit B that are related to the treatment of vascular diseases or 
abdominal aortic aneurysms, against any of the Reorganized Debtors (including, for the avoidance 
of doubt, Endologix LLC and Endologix Holdings, LLC), the Debtors, the Debtors’ estates, and 
their respective successors, affiliates, subsidiaries, directors, officers, members, employees, 
representatives and professionals.  This covenant not to sue includes, but is not limited to, the 
Asserted Patents and all patents and patent applications now or hereafter existing that claim 
priority to the Asserted Patents or any patent or application to which any Asserted Patent claims 
priority, and/or any of their foreign counterparts, including but not limited to all divisionals, 
continuations, continuations-in-part, renewals, reissues, and foreign applications and patents 
claiming priority through any Asserted Patent.  In the event it is later discovered that Dr. Kerr, as 
of the Settlement Effective Date, owns, controls or has the right to enforce additional patents that 
are related to the treatment of vascular diseases or abdominal aortic aneurysms, or any patent 
application that claims priority to such additional patents and/or any of their foreign counterparts, 
including but not limited to all divisionals, continuations, continuations-in-part, renewals, reissues, 
and foreign applications and patents, this covenant not to sue shall include any such additional 
patents.  In addition, this covenant not to sue also includes any other patents arising from any 
pending patent application of Dr. Kerr filed on or before the Settlement Effective Date, and any 
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patents arising from subsequent patent applications that claim priority to such pending patent 
applications, including but not limited to all divisionals, continuations, continuations-in-part, 
renewals, reissues, and foreign applications and patents, but the covenant in this sentence only 
applies to current (as of the date this Settlement Agreement is signed) or past products of the 
Reorganized Debtors, and to any products made, used, sold, offered for sale or imported by 
Reorganized Debtors that are not colorably different from such products.  For the avoidance of 
doubt, a change to a current or past product that brings that changed product into the claims of a 
patent in the previous sentence, where the current or past product would not be covered by such 
patent claims, is not included in this covenant not to sue.  The covenants not to sue in this Paragraph 
run with each of the patents and patent applications that are subject to these covenants, such that 
the covenants will remain valid, binding and fully enforceable if any such patents or patent 
applications are transferred to a third party. 

7. Dismissal of Patent Infringement Litigation and Withdrawal of Estimation Motion.  
Within five (5) Business Days of the Settlement Effective Date, (i) Dr. Kerr shall make the 
appropriate filing to seek dismissal of the Patent Infringement Litigation with prejudice; and (ii) 
the Reorganized Debtors shall withdraw their Estimation Motion. 

8. Attorneys’ Fees, Costs, and Expenses.  Each Party shall bear its own costs, 
expenses, and attorneys’ fees in connection with the Patent Infringement Litigation, and the 
negotiation and execution of this Settlement Agreement. 

9. Entire Agreement.  This Settlement Agreement constitutes the entire agreement 
between the Parties hereto with respect to the subject matter hereof, and supersedes and replaces 
all prior negotiations, settlement proposals or proposed agreements, written or oral, relative 
thereto.  The Parties each specifically warrant that this Settlement Agreement is executed without 
reliance upon any statement or representation by the other Parties hereto, except as expressly stated 
herein. 

10. Representations and Warranties by Dr. Kerr.  Dr. Kerr represents and warrants to 
the Debtors and the Reorganized Debtors as follows, and acknowledges and agrees that the Debtors 
and the Reorganized Debtors have entered into this Settlement Agreement in reliance on the 
representations and warranties set forth in this Settlement Agreement: (a) Dr. Kerr has the full 
right, power and authority to enter and perform his obligations under this Settlement Agreement; 
(b) the execution, delivery and performance by Dr. Kerr of this Settlement Agreement does not 
conflict with, or result in a breach of, any agreement, written or oral, to which Dr. Kerr is a party 
or by which Dr. Kerr is bound; (c) Dr. Kerr has the complete and unencumbered right and power 
to grant the patent licenses, covenants, and releases in this Settlement Agreement; (d) Dr. Kerr has 
not assigned to any entity any released claim, debt, liability, demand, obligation, cost, expense, 
action, or cause of action; (e) Dr. Kerr has not assigned or granted, and will not assign or grant, 
any licenses or other rights under any patent that he owns, controls or has the right to enforce, that 
would conflict with or otherwise prevent or impair the patent licenses, covenants or releases 
granted herein; and (f) to the best of Dr. Kerr’s knowledge, the patents listed on Exhibit B hereto 
includes a complete and accurate list of the patents Dr. Kerr owns, controls or has the right to 
enforce as of the Settlement Effective Date. 
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11. Representations and Warranties by the Debtors and Reorganized Debtors.  Subject 
to the occurrence of the Settlement Effective Date, the Debtors and Reorganized Debtors represent 
and warrant to Dr. Kerr as follows, and acknowledge and agree that Dr. Kerr has entered into this 
Settlement Agreement in reliance on the representations and warranties set forth in this Settlement 
Agreement: (a) the Debtors and Reorganized Debtors have the full right, power and authority to 
enter and perform their obligations under this Settlement Agreement; (b) the execution, delivery 
and performance by the Debtors and Reorganized Debtors of this Settlement Agreement does not 
conflict with, or result in a breach of, any agreement, written or oral, to which the Debtors or 
Reorganized Debtors are a party or by which the Debtors or Reorganized Debtors are bound; (c) 
the Debtors and Reorganized Debtors have the complete and unencumbered right and power to 
grant the releases in this Settlement Agreement; and (d) the Debtors and Reorganized Debtors have 
not assigned to any entity any released claim, debt, liability, demand, obligation, cost, expense, 
action, or cause of action. 

12. No Additional Representations.  No statements, promises or representations have 
been made by any Party to the other, or relied upon, and no consideration has been offered, 
promised, expected or held out other than as may be expressly provided herein.  Each Party hereby 
represents and warrants to the other Party that such Party has not, as an inducement to such Party’s 
entry into this Settlement Agreement, relied on any representation, assertion, guaranty, warranty 
or other assurance made by or on behalf of the other Party or any other person or entity whatsoever, 
other than the express covenants, representations and warranties set forth in this Settlement 
Agreement.  Each Party hereby waives all claims, whether known or unknown, arising out of 
and/or otherwise relating to any such representation, assertion, guaranty, warranty or other 
assurance. 

13. Binding Effect.  Subject to the occurrence of the Settlement Effective Date, this 
Settlement Agreement shall be binding on Dr. Kerr, on the one hand, and the Reorganized Debtors, 
the Debtors and the Debtors’ estates, on the other hand, and any successors or assigns of the Parties 
hereto including, without limitation on any chapter 7 trustee subsequently appointed.   

14. Representation by Counsel.  The Parties acknowledge and understand that they are 
executing and delivering this Settlement Agreement with full knowledge of any and all rights 
which they may have with respect to the claims herein settled and released.  The Parties 
acknowledge that they were represented by and consulted with an attorney of their own choosing 
to the extent they desired before executing and delivering this Settlement Agreement in order to 
review this document and the claims being settled and released hereby and thereby, and that they 
had a reasonable and sufficient opportunity to do so. 

15. Interpretation.  The Parties further acknowledge and agree that this Settlement 
Agreement is the result of negotiations between the Parties and that neither Party shall be 
considered the drafter for the purposes of any statute, case law or rule of interpretation that would 
or might cause any provision to be construed against the drafter. 

16. Authority.  Subject to the occurrence of the Settlement Effective Date, each of the 
undersigned represents that they have the legal right and authority required to compromise and 
settle all claims under the terms and conditions set forth herein and that the signature of each Party, 
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or their counsel, to this Settlement Agreement is sufficient, without further approval of third 
parties, to fully bind such Party to the terms hereof, including without limitation, each of the 
payment obligations and releases set forth herein. 

17. Further Assurances.  Each Party hereby agrees to execute such documents and take 
such other actions as may be reasonably necessary or appropriate to comply with the terms or 
intent of this Settlement Agreement.  

18. Amendments.  The terms of this Settlement Agreement shall not be altered, 
amended, modified, or otherwise changed in any respect except by a writing duly executed by all 
of the Parties hereto, and approved by the Bankruptcy Court. 

19. Severability.  If any provision of this Settlement Agreement shall be held to be 
invalid or unenforceable, the validity or enforceability of the remaining provisions shall not in any 
way be affected or impaired thereby, but rather this Settlement Agreement shall be construed as if 
not containing the invalid or unenforceable provision.  Additionally, if such provision is an 
essential element of this Settlement Agreement, the Parties shall promptly attempt to negotiate a 
substitute therefor. 

20. Governing Law.  THIS SETTLEMENT AGREEMENT SHALL BE 
GOVERNED BY, AND SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE 
WITH, THE LAWS OF THE STATE OF TEXAS (OR, AS APPLICABLE, THE 
BANKRUPTCY CODE AND THE FEDERAL RULES OF BANKRUPTCY 
PROCEDURE), WITHOUT GIVING EFFECT TO ITS PRINCIPLES OF CONFLICT OR 
CHOICE OF LAW.  IF THERE IS ANY DISPUTE OR LITIGATION OF ANY KIND 
RELATING TO THE TERMS, ENFORCEMENT, OR ANY OTHER MATTERS 
PERTAINING TO THIS SETTLEMENT AGREEMENT, THE BANKRUPTCY COURT 
SHALL HAVE SOLE AND EXCLUSIVE JURISDICTION TO RESOLVE SUCH 
DISPUTE OR LITIGATION, AND THE PARTIES HEREBY CONSENT TO SUCH 
JURISDICTION IN ALL RESPECTS.   

21. Counterparts.  This Settlement Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original, but all of which together shall constitute 
one and the same instrument.  The Settlement Agreement shall be final and binding upon execution 
and delivery of the Settlement Agreement by the Parties.  The Parties agree that facsimile and/or 
electronic mail copies of this Settlement Agreement shall have the same effect and may be 
accepted with the same authority as the original and that this Settlement Agreement may be 
executed electronically and in counterparts.   

[Signature page follows]
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IN WITNESS WHEREOF, the Parties have executed this Settlement Agreement on the 
date written above. 

REORGANIZED DEBTORS 

_______________________________ 
By:  David Saul, Esq. 
Title:  General Counsel 

DR. ANDREW S. KERR 

_______________________________ 
By:  Dr. Andrew S. Kerr 

"+(,). %),,5&# 7"-* 125 1/10 /3613 $#'8
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EXHIBIT A 

Form of Settlement Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.1, 

Reorganized Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

AGREED ORDER APPROVING SETTLEMENT AND RELEASE AGREEMENT 
BETWEEN THE REORGANIZED DEBTORS AND DR. ANDREW S. KERR  

Upon consideration of the Settlement and Release Agreement (the “Settlement 

Agreement”)2 entered into by and between the Reorganized Debtors and Dr. Kerr pursuant to that 

certain Order Pursuant to Sections 105(a) and 502(c) of the Bankruptcy Code (I) Establishing 

Disputed Claim Procedures and (II) Granting Related Relief [Docket No. 392] (the “Disputed 

1 The Reorganized Debtors in these chapter 11 cases, along with the last four digits of each Reorganized 
Debtor’s federal tax identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), 
CVD/RMS Acquisition Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways 
Merger Corp. (2974), Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The 
corporate headquarters and the mailing address for the Reorganized Debtors listed above is 2 Musick, Irvine, 
California 92618 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Settlement 
Agreement. 

Case 20-31840-sgj11 Doc 623-1 Filed 08/31/21    Entered 08/31/21 14:50:48    Page 12 of 15



2 

Claim Procedures Order”); and this Court having jurisdiction to consider approval of the 

Settlement Agreement pursuant to the Disputed Claim Procedures Order, the Plan and 28 U.S.C. 

§§ 157 and 1334; and this Court having found that this is a core proceeding under 28 U.S.C. § 157 

(b)(2); and this Court having found that venue of this proceeding and approval of the Settlement 

Agreement is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Reorganized Debtors’ notice of the Settlement Agreement and opportunity for a hearing was in 

compliance with the Disputed Claim Procedures Order and adequate under the circumstances; and 

this Court having found and determined that approval of the Settlement Agreement is in the best 

interest of the Debtors’ estates, creditors and other parties in interest; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor,  

IT IS HEREBY ORDERED THAT: 

1. The Settlement Agreement, a copy of which is attached hereto as Exhibit 1, is 

approved in its entirety, including the releases contained therein. 

2. The Reorganized Debtors and Dr. Kerr are authorized to take all actions necessary 

to effectuate the relief granted pursuant to this Order and empowered to perform any and all of 

their obligations under the Settlement Agreement.  The claims register in the Chapter 11 Cases 

shall be updated to reflect the allowed claims pursuant to Paragraph 3 of the Settlement Agreement. 

3. This Order shall be immediately effective and enforceable upon its entry. 

4. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the interpretation, implementation, and enforcement of this Order and the Settlement 

Agreement. 

### END OF ORDER ### 
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Order submitted by:  

DLA PIPER LLP (US) BLANK ROME LLP 

By:  /s/ DRAFT  By:  /s/ DRAFT  
 Andrew B. Zollinger, State Bar No. 24063944 Charles W. Saber (admitted pro hac vice) 
DLA Piper LLP (US)  Jeffrey Rhodes (admitted pro hac vice) 
1900 North Pearl Street, Suite 2200  Blank Rome LLP 
Dallas, Texas 75201  1825 Eye Street NW 
Tel:  (214) 743-4500  Washington, D.C. 20006 
Fax:  (214) 743-4545  Tel: (202) 420-2200 
E-mail: andrew.zollinger@us.dlapiper.com   Fax: (202) 420-2201 

E-mail:  CSaber@BlankRome.com  
 - and -     JRhodes@BlankRome.com 

Rachel Nanes (admitted pro hac vice) Counsel for Dr. Andrew S. Kerr 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

Counsel for the Reorganized Debtors
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EXHIBIT B 

List of Dr. Kerr’s Patents as of the Settlement Effective Date 

10,945,829 

10,905,542

10,105,209

9,937,066

9,050,182

8,257,423

8,231,605

7,258,685

7,175,651

7,105,017

6,168,620

6,102,918

6,015,422

5,941,896 
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EXHIBIT B 

Proposed Order
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1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

TRIVASCULAR SALES LLC, et al.1, 

Reorganized Debtors. 

§
§
§
§
§

Chapter 11 

Case No. 20-31840 (SGJ) 

(Jointly Administered) 

AGREED ORDER APPROVING SETTLEMENT AND RELEASE AGREEMENT 
BETWEEN THE REORGANIZED DEBTORS AND DR. ANDREW S. KERR  

Upon consideration of the Settlement and Release Agreement (the “Settlement 

Agreement”)2 entered into by and between the Reorganized Debtors and Dr. Kerr pursuant to that 

certain Order Pursuant to Sections 105(a) and 502(c) of the Bankruptcy Code (I) Establishing 

Disputed Claim Procedures and (II) Granting Related Relief [Docket No. 392] (the “Disputed 

1 The Reorganized Debtors in these chapter 11 cases, along with the last four digits of each Reorganized 
Debtor’s federal tax identification number, are: TriVascular Sales LLC (9179), Endologix, Inc. (8265), 
CVD/RMS Acquisition Corp. (8438), TriVascular Technologies, Inc. (7313), RMS/Endologix Sideways 
Merger Corp. (2974), Nellix, Inc. (8416), TriVascular, Inc. (2620), and Endologix Canada, LLC (2872).  The 
corporate headquarters and the mailing address for the Reorganized Debtors listed above is 2 Musick, Irvine, 
California 92618. 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Settlement 
Agreement. 
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Claim Procedures Order”); and this Court having jurisdiction to consider approval of the 

Settlement Agreement pursuant to the Disputed Claim Procedures Order, the Plan and 28 U.S.C. 

§§ 157 and 1334; and this Court having found that this is a core proceeding under 28 U.S.C. § 157 

(b)(2); and this Court having found that venue of this proceeding and approval of the Settlement 

Agreement is proper under 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Reorganized Debtors’ notice of the Settlement Agreement and opportunity for a hearing was in 

compliance with the Disputed Claim Procedures Order and adequate under the circumstances; and 

this Court having found and determined that approval of the Settlement Agreement is in the best 

interest of the Debtors’ estates, creditors and other parties in interest; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor,  

IT IS HEREBY ORDERED THAT: 

1. The Settlement Agreement, a copy of which is attached hereto as Exhibit 1, is 

approved in its entirety, including the releases contained therein. 

2. The Reorganized Debtors and Dr. Kerr are authorized to take all actions necessary 

to effectuate the relief granted pursuant to this Order and empowered to perform any and all of 

their obligations under the Settlement Agreement.  The claims register in the Chapter 11 Cases 

shall be updated to reflect the allowed claims pursuant to Paragraph 3 of the Settlement Agreement. 

3. This Order shall be immediately effective and enforceable upon its entry. 

4. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the interpretation, implementation, and enforcement of this Order and the Settlement 

Agreement. 

### END OF ORDER ### 
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Order submitted by:  

DLA PIPER LLP (US) BLANK ROME LLP 

By:  /s/ DRAFT  By:  /s/ DRAFT  
 Andrew B. Zollinger, State Bar No. 24063944 Charles W. Saber (admitted pro hac vice) 
DLA Piper LLP (US)  Jeffrey Rhodes (admitted pro hac vice) 
1900 North Pearl Street, Suite 2200  Blank Rome LLP 
Dallas, Texas 75201  1825 Eye Street NW 
Tel:  (214) 743-4500  Washington, D.C. 20006 
Fax:  (214) 743-4545  Tel: (202) 420-2200 
E-mail: andrew.zollinger@us.dlapiper.com   Fax: (202) 420-2201 

E-mail:  CSaber@BlankRome.com  
 - and -     JRhodes@BlankRome.com 

Rachel Nanes (admitted pro hac vice) Counsel for Dr. Andrew S. Kerr 
DLA Piper LLP (US) 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel:  (305) 423-8563 
Fax:  (305) 675-8206 
E-mail: rachel.nanes@us.dlapiper.com 

Counsel for the Reorganized Debtors
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