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RE: [289] Notice of Motion and Motion in Individual Ch 11 Case for Order 
Employing Professional (LBR 2014-1): Marshack Hays LLP as Counsel for 
Examiner 

289Docket 

2/3/2021

The tentative ruling will be the order.
Party to lodge order: As set forth in the Tentative Ruling

POST PDF OF TENTATIVE OR AMENDED TENTATIVE RULING TO CIAO

Matter Notes:

2/2/2021

Note:  Telephonic Appearances Only.  The Courtroom will be unavailable for in-
court appearances.  If you wish to make a telephonic appearance, contact Court 
Call at 888-882-6878, no later than one hour before the hearing. The cost for 
persons representing themselves has been waived.

For the reasons set forth below, the Employment Application is GRANTED with 
employment effective as of December 16, 2020.

Pleadings Filed and Reviewed
1. Application by Chapter 11 Examiner to Employ Marshack Hays LLP as 

Counsel; and Declaration of David A. Wood in Support (the "Employment 
Application") [Doc. No. 289]

a. Notice of Application by Chapter 11 Examiner to Employ Marshack 
Hays LLP as Counsel [Doc. No. 290]

2. Debtor’s Opposition to the Examiner’s Application to Employ Marshack Hays 

Tentative Ruling:
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LLP as Counsel and Declaration in Support Thereof (the "Opposition") [Doc. 
No. 306]

3. Reply to Debtor’s Opposition to the Application by Chapter 11 Examiner to 
Employ Marshack Hays LLP as Counsel; and Declaration of David A. Wood 
in Support (the "Reply") [Doc. No. 314]

a. Signature Page of Chapter 11 Examiner Howard B. Grobstein Re: 
Reply to Debtor’s Opposition to the Application by Chapter 11 
Examiner to Employ Marshack Hays LLP as Counsel; and Declaration 
of David A. Wood in Support [Doc. No. 318]

I. Facts and Summary of Pleadings
On June 18, 2020, Chineseinvestors.com, Inc. (the "Debtor") filed its 

voluntary chapter 11 petition. On January 25, 2021, the Court entered an order 
converting the case to one under chapter 7 of the Bankruptcy Code. Prior to entering 
said order, there was a lengthy dispute between the chapter 11 Examiner (the 
"Examiner") and the Debtor over whether portions of the Examiner’s Report [Doc. 
No. 281] would need to be filed under seal. In determining whether documents that 
the Examiner received from the Debtor were subject to certain privacy laws, the 
Examiner employed Marshack Hays LLP ("Marshack Hays") to advise him. The 
Examiner filed a redacted version of the Examiner’s Report on January 4, 2021.

On January 8, 2021, the Examiner filed his Employment Application. The 
Examiner recounts certain email discussions with the Debtor’s counsel and their 
exchange of documents. Notably, after the Examiner requested that the Debtor’s 
counsel and the Creditors’ Committee confirm that information contained in his 
Examiner’s Report could be published in an unredacted format, on December 16, 
2020, the Debtor’s counsel responded:

[i]f you cannot work out some kind of deal that is acceptable to Rachel [the 
Debtor’s counsel] and the Debtor, and if you file the Examiner’s Final Report 
[and it] exposes the private indemnity or data of third parties [sic], the Debtor 
and its Professionals will support any third-party claims made against the 
Examiner for said violations of the California Constitution.

Employment Application at 3. The Examiner, not being an attorney, was concerned 
and "felt the need to retain counsel, in order to fulfill his duties as set forth in the 
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Examiner Order." Id. He claims that he "needed the assistance of counsel to advise 
him on the matter, file the motion to file under seal, and to [re]present him in any 
meritless claims asserted by the Debtor and/or third parties." Id. at 4. The Examiner, 
in line with Federal Rule of Bankruptcy Procedure ("FRBP") 2014, provides details 
about the proposed firm, including its extensive experience in the bankruptcy field, 
that the firm has no interest adverse to the Debtor, and the attorneys’ hourly rates. Id. 
at 5. 

On January 20, 2021, the Debtor filed its Opposition. The Debtor first argues 
that its email to the Examiner was not a threat because it was merely "protecting the 
rights of innocent third parties." Opposition at 2. The Debtor believes that the email 
was inviting the Examiner to "engage in good faith with the Debtor’s counsel to 
resolve these issues." Id. at 3. The Debtor also asserts that there is no need for the 
Examiner to retain counsel because the Debtor’s argument that the Examiner’s Report 
must be filed under seal is correct since the Examiner’s Report contains personal 
information of the Debtor’s employees that is protected by the California Constitution. 
Id. The Debtor also argues that because it is unclear exactly how Marshack Hays will 
be compensated, the Employment Application should be denied. The Debtor thinks 
that the Employment Application implies that Marshack Hays will be "retained by the 
Estate on a contingency fee basis and not an hourly basis." Id. Finally, the Debtor 
argues that the estate in this case is small and cannot afford to pay another 
professional. Id. at 6.

On January 27, 2021, the Examiner filed his Reply. He reiterates most of his 
arguments from his Employment Application. He also clarifies that Marshack Hays 
will be compensated based on an hourly structure that is laid out in the Employment 
Application, and not based on a contingency agreement as the Opposition suggests. 
Reply at 4. In addition, the Examiner states that Marshack Hays will not be paid until 
it files a fee application with the Court and the Court approves such fees, assuaging 
the Debtor’s concerns that Marshack Hays’ fees could unnecessarily drain what little 
capital the Debtor has. Id. at 5. 

II. Findings of Fact and Conclusions of law
Pursuant to 11 U.S.C. § 327(a), a debtor-in-possession may employ a 

professional or professional organization that does not hold or represent an interest 
adverse to the estate, and that qualifies as a disinterested person, to represent or assist 
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the debtor-in-possession in carrying out the debtor-in-possession duties under Title 
11. Pursuant to FRBP 2014, an employment application brought under § 327 must 
state:

the specific facts showing the necessity for the employment, the name 
of the person to be employed, the reasons for the selection, the 
professional services to be rendered, any proposed arrangement for 
compensation, and, to the best of the applicant’s knowledge, all of the 
person’s connections with the debtor, creditors, any other party in 
interest, their respective attorneys and accountants, the United States 
trustee, or any person employed in the office of the United States 
trustee.    

Fed. R. Bankr. P. 2014(a). Additionally, Local Bankruptcy Rule ("LBR") 2014-1(b)(3)
(A)-(E) sets forth a list of information to be included in any notice of an employment 
application. 

Having reviewed the Employment Application and the Declaration of David 
Wood in Support, the Court determines that the Employment Application contains 
sufficient information to satisfy the requirements of FRBP 2014 and LBR 2014-1(b)
(3). The Examiner’s concern about the Debtor’s counsel’s threat of litigation was not 
unfounded and it was understandable that the Examiner would feel the need to hire 
counsel in order to review the Examiner’s Report and determine what portions, if any, 
needed to be filed under seal. In addition, the Debtor’s argument, that certain portions 
of the Examiner’s Report are subject to the California Constitution and they must be 
filed under seal, is essentially moot as this Court entered an order on January 26, 2021 
converting the case to one under chapter 7 of the Bankruptcy Code. See Doc. No. 310. 
Therefore, the issue of whether certain portions of the Examiner’s Report must be 
filed under seal is not something that this Court is in a place to adjudicate.  The Court 
also finds that the Employment Application sufficiently describes the payment scheme 
for Marshack Hays by noting the hourly rates for the attorneys and that payment will 
be pursuant to 11 U.S.C. §§ 330 & 331. However, the driving force behind the 
Examiner’s Employment Application was the threat of litigation from the Debtor’s 
counsel. Now that the case has been converted to chapter 7 and the chapter 7 trustee 
will decide how to proceed with respect to the Examiner’s Report, the threat of 
litigation against the Examiner seems to have gone away. Marshack Hays’ work for 
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the estate consisted of determining which portions of the Examiner’s Report may have 
needed to be filed under seal, and filing the Motion to File Under Seal the Examiner’s 
Report. See Doc. No. 279 Accordingly, should Marshack Hays seek fees, the Court 
expects those fees to be minimal and only with respect to the work done surrounding 
the possible sealing of the Examiner’s Report.

Finally, the Examiner’s request for an effective date of December 1, 2020 is a 
request for a nunc pro tunc order. Courts may issue nunc pro tunc orders "to reflect 
the reality of what has already occurred." Roman Catholic Archdiocese of San Juan, 
Puerto Rico v. Acevedo Feliciano, 140 S. Ct. 696, 700-01 (2020) (citing Missouri v. 
Jenkins, 495 U.S. 33, 49 (1990)). However, a Court’s ability to do so is severely 
limited: "[p]ut plainly, the court ‘cannot make the record what it is not.’" Id. at 701 
(quoting Jenkins, 495 U.S. at 49). The Ninth Circuit held that a nunc pro tunc
approval of employment "should be limited to situations in which ‘exceptional 
circumstances’ exist." In re Atkins, 69 F.3d 970, 974 (9th Cir. 1995). "To establish the 
presence of exceptional circumstances, professionals seeking retroactive approval 
must satisfy two requirements: they must (1) satisfactorily explain their failure to 
receive prior judicial approval; and (2) demonstrate that their services benefitted the 
bankrupt estate in a significant manner."  Id. Here, the Examiner has failed to address 
the delay in filing the Employment Application. In addition, while Marshack Hays 
reviewed the Examiner’s Report and filed the Motion to File Under Seal the 
Examiner’s Report, the Examiner has not met the high burden of demonstrating that 
Marshack Hays’ services "benefitted the bankruptcy estate in a significant manner." In 
addition, the Examiner claims that he did not seek to retain counsel prior to receiving 
the December 16, 2020 email from the Debtor’s counsel. Therefore, the Examiner’s 
request for a nunc pro tunc order is denied. The effective date of Marshack Hays’ 
employment will be December 16, 2020.

III. Conclusion
Based upon the foregoing, the Employment Application is GRANTED with 

employment effective as of December 16, 2020.

The Examiner shall submit a conforming order, incorporating this tentative 
ruling by reference, within seven days of the hearing. 

No appearance is required if submitting on the court’s tentative ruling. If you 
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intend to submit on the tentative ruling, please contact Daniel Koontz or Andrew 
Lockridge at 213-894-1522. If you intend to contest the tentative ruling and 
appear, please first contact opposing counsel to inform them of your intention to 
do so. Should an opposing party file a late opposition or appear at the hearing, the 
court will determine whether further hearing is required.   If you wish to make a 
telephonic appearance, contact Court Call at 888-882-6878, no later than one hour 
before the hearing.

Party Information

Debtor(s):

Chineseinvestors.com, Inc. Represented By
James Andrew Hinds Jr
Rachel M Sposato
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