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IN THE UNITED STATES BANKRUPTCY COURT  

FOR THE DISTRICT OF DELAWARE 

 

In re 

 

PBS BRAND CO., LLC, et al.1  

 

   Debtors. 

Chapter 11 

 

Case No. 20-13157 (JKS) 

 

(Jointly Administered) 

 

D.I. 311, 418, 482, and 526 

 

DECLARATION OF EDWARD T. GAVIN, CTP, 

IN SUPPORT OF CONFIRMATION OF THE FIRST MODIFIED 

AMENDED COMBINED DISCLOSURE STATEMENT AND CHAPTER 11 PLAN 

 

I, Edward T. Gavin, CTP, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of 

perjury that the following is true and correct to the best of my knowledge, information, and belief:  

1. I am a Managing Director of the firm Gavin/Solmonese LLC (“Gavin/Solmonese”), 

with offices at 919 N. Market Street, Suite 600; Wilmington, DE 19801 and other locations.  I am 

also the Co-Chief Restructuring Officer (“CRO”) of the above-captioned debtors (collectively, the 

“Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”).  I submit this 

Declaration in support of confirmation of the First Modified Amended Combined Disclosure 

Statement and Chapter 11 Plan of Liquidation of PBS Brand Co., LLC and Affiliated Debtors 

dated March 17, 2021 [Docket No. 526] (as may be amended, modified, or supplemented from 

 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax identification 

number are (1) PBS Brand Co., LLC, a Delaware limited liability company (7897), (2) Punch Bowl Social, Inc., a 

Delaware corporation (9826), (3) Punch Bowl Arlington, LLC, a Delaware limited liability company (7250), (4) Punch 

Bowl Atlanta Battery, LLC, a Delaware limited liability company (8973), (5) Punch Bowl Austin, LLC, a Delaware 

limited liability company (0366), (6) Punch Bowl Chicago West Loop, LLC, a Delaware limited liability company 

(4024), (7) Punch Bowl Cleveland, LLC, a Delaware limited liability company (8583), (8) Punch Bowl Dallas Deep 

Ellum, LLC, a Delaware limited liability company (8239), (9) Punch Bowl, LLC, a Colorado limited liability company 

(2287), (10) Punch Bowl Indianapolis, LLC, a Delaware limited liability company (0144), (11) Punch Bowl 

Minneapolis, LLC, a Delaware limited liability company (9815), (12) Punch Bowl Sacramento, LLC, a Delaware 

limited liability company (8092), (13) Punch Bowl SanDiego, LLC, a Delaware limited liability company (6440), (14) 

Punch Bowl Austin Congress, LLC a Delaware limited liability company (0964), and (15) Punch Bowl 

Ranchocucamonga, LLC, a Delaware limited liability company (6646). 
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time to time, the “Plan”).2  Except as otherwise indicated, all facts set forth in this Declaration are 

based upon my personal knowledge, my review of the relevant documents, and/or my opinion 

based upon my experiences, knowledge, and information concerning the Debtors and provided to 

me by former members of the Debtors’ management team, my colleagues at Gavin/Solmonese, 

and/or the Debtors’ other professionals.  

2. I am authorized to submit this declaration (the “Declaration”) on behalf of the 

Debtors.  If I were called upon to testify, I would testify competently to the facts set forth herein. 

BACKGROUND 

3. On December 21, 2020, thirteen of the Debtors filed voluntary Chapter 11 petitions 

in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”), and 

on December 31, 2020, the other two Debtors filed voluntary Chapter 11 petitions in the 

Bankruptcy Court. 

4. The Debtors have continued in possession of their property and have continued to 

operate and manage their businesses as debtors in possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code.  

5. On December 23, 2021, the Bankruptcy Court entered an order directing joint 

administration of the Chapter 11 Cases for procedural purposes only, pursuant to rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and rule 1015-1 of the Local 

Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District 

of Delaware [Docket No. 28].  On January 26, 2021, the Court entered a second Order granting 

 
2 Defined terms used, but not otherwise defined, herein shall have the same meanings ascribed to them in the Plan or 

Solicitation Order (as defined herein below), as applicable. 
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joint administration of the Chapter 11 Cases, which included the additional Debtors that filed for 

bankruptcy relief on December 31, 2021 [Docket No. 185] 

6. On January 6, 2021, the Office of the United States Trustee for the District of 

Delaware (the “U.S. Trustee”) appointed a five-member official committee of unsecured creditors 

(the “Committee”) in the Chapter 11 Cases.  

7. On February 8, 2021, the Bankruptcy Court entered the Order Approving (I) the 

Debtors’ Entry into Stalking Horse Agreement and Approving Related Bid Protections; (II) the 

Bidding Procedures in Connection With the Sale of Substantially All of the Debtors’ Assets, (III) 

the Procedures for the Assumption and Assignment of Executory Contracts and Unexpired Leases, 

(IV) the Form and Manner of Notice of the Sale Hearing, Assumption Procedures, and Auction 

Results, (V) Dates for an Auction and Sale Hearing and (VI) Granting Related Relief [Docket No. 

280], and on March 16, 2021, the Bankruptcy Court entered an Order Approving (A) the Sale of 

Substantially All of the Debtors' Assets Free and Clear of All Claims, Liens, Liabilities, Rights, 

Interests and Encumbrances, and (B) the Debtors' Assumption and Assignment of Certain 

Executory Contracts and Unexpired Leases; and (C) Granting Related Relief [Docket No. 409] 

(the “Sale Order”).  By and through the Sale Order, the Debtors were authorized to sell 

substantially all of their assets to New PBS Brand Co., LLC (the “Purchaser”), the designee of 

CrowdOut Capital LLC (“CrowdOut”), and to assume and assign certain contracts and leases to 

the Purchaser.  On March 18, 2021, the Sale to the Purchaser closed, and the Debtors effectively 

ceased operations and no longer owned any assets that could generate income.  

8. On March 25, 2021, the Debtors filed a motion to approve a settlement with Sortis 

Holdings, Inc. (“Sortis”) and for approval of a private sale of certain non-debtor Affiliates of PBS 

Brand Co., LLC, one of the Debtors (“Brandco”), to Sortis [Docket No. 441] (the “Private Sale 
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Motion”).  The Private Sale Motion sought approval of an agreement by and through which, among 

other things, Brandco agreed to sell to Sortis or its designee Brandco’s interests in substantially all 

of the non-debtor Affiliates, in exchange for which: Sortis waived all claims it held against the 

Debtors’ estates; all of Sortis’ proofs of claim filed in the Chapter 11 Cases were deemed 

withdrawn without need for further order of the Court; and Sortis agreed to pay $20,000.00 to the 

Debtors.  No releases were provided to Sortis in the Private Sale Motion.  On March 31, 2021, the 

Bankruptcy Court entered an Order approving the Private Sale Motion [Docket No. 461], and on 

March 31, 2021, the private sale to Sortis’ designee closed.  After the approval of the Private Sale 

Motion and subsequent closing, all Sortis Claims against the Debtors including, but not limited to, 

all Claims in Class 1 of the Plan, were waived and released. 

9. The Debtors are now focused on winding down their estates to the benefit of all 

stakeholders.  With the Sale closed, the Debtors and the Committee, together with the Supporting 

Lender (an affiliate of CrowdOut Capital LLC), seek to wind up the Chapter 11 Cases through a 

consensual plan confirmation process facilitated by the Plan. 

10. On March 18, 2021, the Bankruptcy Court entered the Order Granting the Debtors’ 

Motion for an Order (I) Approving on an Interim Basis the Adequacy of Disclosure in the First 

Amended Combined Disclosure Statement and Chapter 11 Plan of Liquidation of PBS Brand Co., 

LLC and Affiliated Debtors dated March 17, 2021, (II) Scheduling the Confirmation Hearing and 

Deadline for Filing Objections, (III) Establishing Procedures for Solicitation and Tabulation of 

Votes to Accept or Reject the Combined Plan and Disclosure Statement, and Approving the Form 

of Ballot and Solicitation Package, and (IV) Approving the Notice Provisions [Docket No. 422] 

(the “Solicitation Order”).  
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11. By the Solicitation Order, the Bankruptcy Court, among other things, conditionally 

approved the Plan for solicitation purposes only.  In addition, a hearing to consider final approval 

of the adequacy of the disclosures contained in, and confirmation of, the Plan is scheduled for 

April 28, 2021 starting at 10:00 a.m. (Eastern Daylight Time) (the “Confirmation Hearing”). 

12. As set forth in the Solicitation Order, only members of the Voting Classes were 

entitled to vote on the Plan. As such, only members of and Class 4 (Prepetition Lender Secured 

Claims), Class 5 (General Unsecured Claims) and Class 6 (Convenience Class of Unsecured 

Claims) were entitled to vote to accept or reject the Plan.  Holders of Claims and Interests in Class 

1 (Sortis Claims), Class 2 (Other Secured Claims), Class 3 (Priority Non-Tax Claims), and Class 

8 (Intercompany Interests) are unimpaired under Plan,3 and consequently are deemed to have 

accepted the Plan pursuant to the Bankruptcy Code.  Holders of Claims and Interests in Class 7 

(Intercompany Claims), Class 9 (Section 510(b) Claims), and Class 10 (PBS Interests) are not 

entitled to receive a distribution or retain any property under the Plan, and consequently, are 

conclusively deemed to have rejected the Plan pursuant to the Bankruptcy Code. 

13. In compliance with the Solicitation Order, and as set forth on the Certificate of 

Service of the Plan Solicitation Materials [Docket No. 463] filed by the Debtors’ claims, noticing, 

and balloting agent, Omni Agent Solutions (“Omni”), on March 22, 2021 (the “Solicitation 

Commencement Date”), the Debtors caused copies of the following materials to be transmitted to 

the known Holders of Claims and Interests:  

(i)  A copy of (a) the First Amended Combined Disclosure Statement and 

Chapter 11 Plan of Liquidation of PBS Brand Co., LLC and Affiliated 

Debtors Dated March 17, 2021 (the “First Amended Plan”), (b) the Order 

(I) Approving on an Interim Basis the Adequacy of Disclosures in the 

 
3 Class 1 (Sortis Claims) were unimpaired at the time of the entry of the Solicitation Order.  As more fully set forth 

herein, since the entry of the Solicitation Order, all of Sortis’ claims against the Debtors and their estates have been 

waived and released in connection with the Private Sale Motion. 
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Combined Plan and Disclosure Statement, (II) Scheduling the Confirmation 

Hearing and Deadline for Filing Objections, (III) Establishing Procedures 

for Solicitation and Tabulation of Votes to Accept or Reject the Combined 

Plan and Disclosure Statement, and Approving the Form of Ballot and 

Solicitation Package, and (IV) Approving the Notice Provisions (Docket 

No. 422), (the “Order”), and (c) Notice of Approval of Solicitation and 

Voting Procedures, (the “Notice,” and together with the Plan and the Order, 

the “Solicitation Package”) was served upon all parties having entered their 

appearance in the Bankruptcy Cases. 

 

(ii)  A copy of the Solicitation Package, a Class 4 Ballot, and a preaddressed-

return envelope was served upon all Holders of Class 4 Claims; 

 

(iii) A copy of the Solicitation Package, a Class 5 Ballot, and a preaddressed-

return envelope was served upon all Holders of Class 5 Claims; 

 

(iv) A copy of the Solicitation Package, a Class 6 Ballot, and a preaddressed-

return envelope was served upon all Holders of Class 6 Claims; 

 

(v) A copy of the Notice and Notice of Non-Voting Status was sent to all 

holders of Unimpaired Claims and Interests Deemed to have Accepted the 

Plan was served upon all Holders of Claims or Interest in Classes 1, 2, 3, 

and 8; 

 

(vi) A copy of the Notice and Notice of Non-Voting Status was sent to all 

holders of Impaired Claims and Interests Deemed to have Rejected the Plan 

was served upon all Holders of Claims or Interest in Classes 7, 9 and 10; 

and 

 

(vii) A copy of the Notice was served upon other potential parties in interest, 

including governmental entities. 

14. Pursuant to the Solicitation Order and the Confirmation Hearing Notice, the 

deadline for the Holders of Claims in the Voting Classes to cast their votes to accept or reject the 

Plan was April 19, 2021 at 4:00 p.m. (Eastern Daylight Time). 

15. On April 22, 2021, the Debtors filed the Declaration of Paul H. Deutch of Omni 

Agent Solutions Regarding Solicitation of Votes and Tabulation of Ballots Cast on the Chapter 11 

Plan of Liquidation of PBS Brand Co., LLC [Docket No.524] (the “Voting Certification”) 

containing a tabulation of all Ballots received.  The tabulation of all Ballots received demonstrates 

acceptance of the Plan by the Voting Classes, because each of the Voting Classes accepted the 
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Plan by holders of two-thirds in amount and more than one half in number of the Allowed Claims 

in each Class of Holders of Claims or Interests that voted. 

The First Amended Modified Combined Disclosure Statement and Plan 

16. On April 23, 2021, the Debtors filed the Plan, a copy of which was served upon all 

parties having entered their appearance in the Chapter 11 Cases.  In addition to nonmaterial 

additions and modifications, the Debtors filed the Plan to update the First Amended Plan that had 

been filed on March 17, 2021.  Among other things, and as reflected in the filed blackline copy 

[Docket No. 527], the Plan details (i) the sale to the Purchaser and (ii) the sale to, and settlement 

with, Sortis.   

17. Significantly, the Debtors’ transactions with the Purchaser and Sortis, which each 

closed after the entry of the Solicitation Order will not prejudice any party’s vote on the Plan or 

adversely affect their treatment under the Plan.  The most significant effect is the significant 

increase to the amounts to be received on account of Holders of Allowed Claims in Class 54 

because, among other things, the transactions (i) resolved the claims of CrowdOut and provide for 

continued funding for the estates for the benefit of creditors and provided for the assumption and 

assignment of executory contracts and leases, and (ii) resolved the claims of Sortis, which if 

allowed, would have significantly reduced the amount available on account of Allowed Claims in 

Class 5. 

Approval of the Disclosure Statement on a Final Basis 

18. The First Amended Combined Disclosure Statement and Chapter 11 Plan which 

was provided to the Debtors’ creditors and other parties in interest, provided holders of Claims 

 
4 There is no change to the treatment of Allowed Class 6 Claims, which will each receive a flat amount of 5% on the 

Effective Date, unless the subject of an objection. 
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and Interests with adequate information with respect to such Claims and Interests, to enable those 

holders of claims and interests sufficient information to make an informed decision whether to 

vote to accept or reject the plan and satisfies the requirements of Section 1125 of the Bankruptcy 

Code. 

19. Among other things, the Plan provides Holders of Claims and Interests in the 

Chapter 11 Cases with information, including among other things: (i) the circumstances that gave 

rise to the filing of the Debtors’ bankruptcy petition; (ii)  the Debtors’ actions and conditions during 

the Chapter 11 Cases, including the sale of substantially all of the Debtors’ assets, and the 

settlement reached among the Purchaser, the Debtors, and the Committee, (iii) the assets of the 

estates remaining after the sale; (iv) an estimate of the estates’ liabilities; (v) the proposed 

treatment of claims and interests under the Plan and likely distributions to be received on account 

of each class of claims and interests under the Plan; (vi) an analysis as to the distributions creditors 

would receive from the Debtors’ estates were they liquidated under Chapter 7; (vii) a summary of 

what remaining assets are left to be liquidated by the GUC Trustee and Plan Administrator after 

the Effective Date; (viii) a disclaimer stating that no statements or information regarding the 

Debtors, their assets or securities are authorized, other than those included in the Plan; (ix) the 

relevant sources of information contained in the Plan; (x) information regarding the GUC Trust, 

including the GUC Trustee and her compensation; (xi) information regarding the Plan 

Administrator, including his compensation; (xii) financial information necessary to allow a 

creditor to decide whether to approve or reject the plan; (xii) information regarding the risks being 

taken by the Holders of Claims and Interests prior to voting; (xiii) a description of the assets, 

including Causes of Action, that may be brought by the GUC Trust on behalf of Holders of 

Unsecured Claims; (xiv) the right and ability of the GUC Trustee and the Plan Administrator to 
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assert, compromise or dispose of the certain causes of action and claims without further notice to 

Creditors or Interest Holders or authorization of the Bankruptcy Court; (xv) the tax consequences 

of the Plan; (xvi) conspicuous language containing releases of the Debtors and third parties, 

exculpation and limitation of liabilities and the injunction to be entered by and in connection with 

the Plan;  and (xvi) such other and further information that informs Holders of Claims and Interests 

of their rights arising from and relating to the Plan.  

COMPLIANCE WITH THE BANKRUPTCY CODE 

20. Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(1)).  I believe that the 

Plan complies with the following requirements of the Bankruptcy Code. 

a.  Proper Classification (11 U.S.C. §§ 1122, 1123(a)(1)). Article IV of the 

Plan designates ten Classes of Claims and Equity Interests. I am familiar with the classification of 

Claims and Equity Interests in the Plan, and I believe that such classification system is based upon 

the legal nature and relative rights of such Claims and Equity Interests and is not proposed for any 

improper purposes.  Each Class contains only Claims or Equity Interests that are substantially 

similar to other Claims and Equity Interests therein. Additionally, Article IV of the Plan designates 

(but does not classify) certain Claims under sections 507(a)(2) and 507(a)(8), including 

Administrative Claims, Priority Tax Claims, and Professional Fee Claims. 

b.  Specified Treatment of Unimpaired Claims (11 U.S.C. §§ 1123(a)(2), (3)). 

Article IV of the Plan specifies whether each Class of Claims and Equity Interests is impaired or 

unimpaired under the Plan.  

c.  No Discrimination (11 U.S.C. § 1123(a)(4)). Pursuant to the Plan, the 

treatment of each Claim or Equity Interest in each particular Class is afforded the same treatment 
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as each other Claim or Equity Interest in such Class, unless the Holder of a particular Claim or 

Equity Interest has agreed to a less favorable treatment of such particular Claim or Equity Interest. 

d.  Implementation of the Plan (11 U.S.C. § 1123(a)(5)).  Article VI and 

various other provisions of the Plan provide an adequate and proper means for the implementation 

of the Plan.  Specifically, Article VI of the Plan provides, among other things, (i) for the deemed 

substantive consolidation of the Debtors’ estates; (ii) the vesting of all property of the Debtors’ 

estates either the Reorganized Debtors or the GUC Trust, free and clear of all Claims, liens, 

charges, other encumbrances, Interests, or other interests, to be administered by the Plan 

Administrator of GUC Trustee, respectively; and (iii) that, upon the Effective Date, the Plan 

Administrator or GUC Trustee is authorized to execute, deliver, file, or record such contracts, 

instruments, releases, and other agreements or documents and to take such actions as may be 

necessary or appropriate to effectuate and further evidence the terms and conditions of the Plan. 

With respect to the deemed substantive consolidation that is proposed in Article VI, Section 

6.07 of the Plan, it is my understanding that the case law supports the deemed substantive 

consolidation proposed therein for at least two reasons.  First, the Debtors’ assets and liabilities 

are so intertwined that separating them would be prohibitive and any attempt to do so would hurt 

all creditors.  See In re Owens Corning, 419 F.3d 195, 211 (3d Cir. 2005).  Second, I understand 

that the Holders of Claims in the Voting Classes overwhelmingly voted to accept the Plan and that 

no such Holder objected to the deemed substantive consolidation proposed in the Plan. 

Accordingly, it is my understanding, based on discussions with counsel, that such deemed 

substantive consolidation is permissible and should be approved.  See Kaiser Aluminum, 2006 WL 

616243, at *22 (Bankr. D. Del. Feb. 6, 2006) (“In the absence of any creditor objection to the 
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deemed substantive consolidation, and in light of the overwhelming creditor support for the [p]lan, 

the deemed substantive consolidation . . . is consensual.”). 

e.  Nonvoting Equity Securities (11 U.S.C. § 1123(a)(6)).  The Plan is a 

liquidating plan that calls for the dissolution of the Debtors.  Accordingly, section 1123(a)(6) of 

the Bankruptcy Code is not applicable. 

f.  Impairment of Classes (11 U.S.C. § 1123(b)(1)).  Article IV of the Plan 

impairs or leaves unimpaired, as the case may be, each Class of Claims or Interests under the Plan. 

g.  Treatment of Executory Contracts and Unexpired Leases (11 U.S.C. § 

1123(b)(2)). Pursuant to Article VII, Section 7.02 of the Plan, on the Effective Date, all Executory 

Contracts and unexpired leases not assumed before the Effective Date, or subject to a pending 

motion to assume as of the Effective Date, will be deemed rejected pursuant to sections 365 and 

1123 of the Bankruptcy Code.  

h.  Section 1123(b)(6) of the Bankruptcy Code.  Pursuant to section 1123(b)(6) 

of the Bankruptcy Code, the Plan may include any other appropriate provision that is not 

inconsistent with any applicable provisions of the Bankruptcy Code. Pursuant to this section, the 

Plan contains release and exculpation provisions that are integral components of the Plan.  Based 

on my knowledge of the release and exculpation provisions set forth in Article IX of the Plan, 

these provisions are fair and reasonable, supported by consideration, and necessary to the 

realization of the Plan and the value realized thereunder.  Accordingly, it is my understanding that 

such provisions are not inconsistent with any applicable provision of the Bankruptcy Code and 

should be approved. 

i.  Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(2)).  To the best 

of my knowledge, the Debtors and Committee, as co-proponents of the Plan, acting through their 
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respective agents, representatives, and professionals, have complied with all applicable provisions 

of the Bankruptcy Code in proposing the Plan and with the Conditional Approval and Procedures 

Order in commencing and conducting the solicitation of acceptances or rejections of the Plan. 

j.  Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)).  To the best of my 

knowledge, the Debtors, as proponents of the Plan, acting through their respective agents, 

representatives, and professionals, and after consultation with the Committee, CrowdOut, the U.S. 

Trustee and other parties in interest, have (i) proposed the and Plan (a) in good faith, and (b) not 

by any means forbidden by law, and (ii) acted in good faith in the negotiation and formulation of 

the Plan. 

k. Payments for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)).  Any 

payment made or to be made by the Debtors, or by a person issuing securities or acquiring 

properties under the Plan, for services or for costs and expenses in or in connection with the 

Chapter 11 Cases, or in connection with the Plan and incident to the Chapter 11 Cases, has been 

approved by, or is subject to the approval of, the Bankruptcy Court as reasonable. 

l.  Plan Administrator and GUC Trustee, Directors, Officers, and Insiders (11 

U.S.C. § 1129(a)(5)).  The identity, affiliations, and compensation of the Plan Administrator and 

GUC Trustee proposed to serve after the Effective Date have been fully disclosed in the Plan 

Supplement [Docket No. 482]. 

m.  No Rate Changes (11 U.S.C. § 1129(a)(6)).  The Plan does not provide for 

rate changes subject to the jurisdiction of any governmental regulatory agency. 

n.  Best Interests of Creditors Test (11 U.S.C. § 1129(a)(7)).  With respect to 

each impaired Class, each Holder of a Claim or Equity Interest either has accepted the Plan or will 

receive or retain under the Plan on account of such Claim or Equity Interest, property of a value, 
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as of the Effective Date, that is not less than the amount that such Holder would have received or 

retained had the Debtors been liquidated under chapter 7 of the Bankruptcy Code on such date. 

o.  Treatment of Administrative and Tax Claims (11 U.S.C. § 1129(a)(9)).  

Pursuant to Article IV Plan, except to the extent that any Person or Entity entitled to payment of 

an Allowed Administrative Claim (which includes Professional Fee Claims) agrees to a different 

treatment, on the Effective Date, each Holder of an Allowed Administrative Claim shall receive 

Cash in an amount equal to such Allowed Administrative Claim.  Such payments to Holders of 

Allowed Administrative Claims shall be paid by the Reorganized Debtors from the Administrative 

and Priority Claim Reserve.  Further, pursuant to the Plan, each Holder of an Allowed Priority Tax 

Claim, if any, shall receive in full satisfaction of such Allowed Priority Tax Claim (a) payment in 

Cash equal to the unpaid portion of such Allowed Priority Tax Claim on the Effective Date, or (b) 

Cash in an amount agreed to by the Plan Administrator and such Holder. 

p.  Acceptance by Impaired Classes (11 U.S.C. § 1129(a)(10)).  Of those 

creditors that voted, more than a majority in number and two-thirds in dollar amount of the non-

insider creditors in each of Class 4 (Prepetition Lender Secured Claims), Class 5 (General 

Unsecured Claims), and Class 6 (Convenience Class of Unsecured Claims) who were entitled to 

accept or reject the Plan, and each of the Voting Classes, voted to accept the Plan. Therefore, 

section 1129(a)(10) of the Bankruptcy Code is satisfied. 

q.  Feasibility (11 U.S.C. § 1129(a)(11)).  The Plan itself calls for liquidation 

of the Debtors.  Therefore, confirmation of the Plan is not likely to be followed by the need for 

further financial reorganization of the Debtors, thereby satisfying (or eliminating the need to 

consider) section 1129(a)(11) of the Bankruptcy Code. 

Case 20-13157-JKS    Doc 533    Filed 04/26/21    Page 13 of 18



 

12841345.v1 

r.   Payment of Fees (11 U.S.C. § 1129(a)(12)).  All fees under 28 U.S.C. § 

1930 presented to date have been paid or provided for. Moreover, as set forth in Article IV, Section 

4.02(d) of the Plan, after the Effective Date, to the extent that the cases are not closed (or 

dismissed), the Plan Administrator will prepare quarterly financial reports in the format prescribed 

by the U.S. Trustee, to the extent necessary.  To the extent that any payments made after the 

Effective Date by either the Plan Administrator or GUC Trustee under the Plan are considered 

disbursements for U.S. Trustee Fee purposes, then any such associated U.S. Trustee Fees shall be 

paid by either the Plan Administrator or the GUC Trustee as applicable.  Notwithstanding anything 

to the contrary in this Plan, the U.S. Trustee shall not be required to file a proof of Claim for 

administrative expenses 

s.  Retiree Benefits (11 U.S.C. § 1129(a)(13)).  The Debtors provide no “retiree 

benefits” as such term is defined in section 1114 of the Bankruptcy Code. Therefore, 11 U.S.C. § 

1129(a)(13) is inapplicable. 

t.  Domestic Support Obligation (11 U.S.C. § 1129(a)(14)).  The Debtors are 

not required to pay any domestic support obligations.  Therefore, 11 U.S.C. § 1129(a)(14) is 

inapplicable. 

u.  Individual Debtor Requirements (11 U.S.C. § 1129(a)(15)).  The Debtors 

are not individuals.  Therefore, 11 U.S.C. § 1129(a)(15) is inapplicable. 

v. Identification of Plan Proponents (Fed. R. Bankr. P. 3016(a)).  As required 

by Bankruptcy Rule 3016(a), the Plan is dated and identifies the Debtors as the proponents of the 

Plan. 

w.  Fair and Equitable; No Unfair Discrimination (11 U.S.C. § 1129(b)).  The 

Plan satisfies all of the applicable requirements of section 1129(a) of the Bankruptcy Code other 
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than section 1129(a)(8).  The Holders of Class 4 Claims (Prepetition Lender Secured Claims), 

Class 5 Claims (General Unsecured Claims), and Class 6 Claims (Convenience Class of Unsecured 

Claims) voted to accept the Plan.  

Claims and Interests in Class 7 (Intercompany Claims), Class 9 (Section 510(b) 

Claims) and Class 10 (PBS Interests) are not receiving a distribution or retaining any property 

under the Plan, and, consequently, are deemed to have rejected the Plan.  Pursuant to section 

1129(b)(1) of the Bankruptcy Code, the Plan may still be confirmed, notwithstanding that not all 

impaired Classes have voted to accept the Plan, if the Plan is fair and equitable with respect to, 

and does not unfairly discriminate against, such Classes.  Here, Equity Interests in Class 10 (Equity 

Interests) are deemed cancelled.  Additionally, no Holders of Claims or Equity Interests that are 

subordinate to the Class 7 (Intercompany Claims) and Class 9 (Section 510(b) Claims) will receive 

a distribution or retain any property under the Plan.  Accordingly, it is my understanding that the 

Plan is fair and equitable with respect to such Classes and does not unfairly discriminate against 

such Classes.  Therefore, the Plan complies with section 1129(b) of the Bankruptcy Code and may 

be confirmed notwithstanding that Class 7 (Intercompany Claims), Class 9 (Section 510(b) 

Claims) and Class 10 (PBS Interests) were deemed to have rejected the Plan. 

x.  Principal Purpose of Plan (11 U.S.C. § 1129(d)).  The principal purpose of 

the Plan is not the avoidance of taxes or the avoidance of the application of section 5 of the 

Securities Act of 1933. 

y.  Section 1129(c) – Only One Plan.  Other than the Plan, no plan has been 

filed in the Chapter 11 Cases and neither the Debtors, the Committee, nor any other party are 

presently seeking confirmation of any plan other than the Plan.  Therefore, the Plan complies with 

section 1129(c) of the Bankruptcy Code. 
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21. Compliance with Bankruptcy Rule 3016(c).  In accordance with Bankruptcy Rule 

3016(c), the Plan describes in specific and conspicuous bold language all acts to be enjoined and 

identifies the entities that would be subject to the injunction to the extent required thereunder. 

THE RELEASES AND EXCULPATION PROVISIONS 

22. Article IX, Section 9.02 of the Plan provides for the releases by the Debtors of the 

Released Parties (the “Debtor Releases”) and Article IX, Section 9.03 of the Plan provides for the 

releases by Holders of certain Claims or Equity Interests that elect not to opt-out of the release (the 

“Consensual Third-Party Releases” and together with the Debtor Releases, the “Releases”). The 

Plan also includes in Article IX a customary exculpation and limitation of liability provision (the 

“Exculpation Provision”). 

23. I believe that the Debtor Releases are appropriately tailored under the facts and 

circumstances of the Chapter 11 Cases and are supported by ample consideration.  I believe that 

each of the Related Parties has substantially contributed to the Chapter 11 Cases. 

24. The Debtor Releases are an integral part of the Plan and provide appropriate levels 

of protection to the Released Parties.  Accordingly, I believe that approval of the Debtor Releases 

represents the sound and valid exercise of the Debtors’ business judgment and is permissible under 

section 1123(b)(6) of the Bankruptcy Code and applicable law.  The Released Parties made 

important contributions in the Chapter 11 Cases, including negotiating and formulating the Plan 

and otherwise navigating the Debtors and their constituencies toward a successful exit from 

chapter 11.  The Debtor Releases are integral to the Plan as a whole, as well as to the compromises 

embodied in the Plan that have facilitated the Chapter 11 Cases, which ultimately will result in 

distributions to the Debtors’ creditors.  Furthermore, I do not have any reason to believe that the 

Debtors are releasing any material claims.  As such, retaining and potentially pursuing any 
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unknown or speculative claims against the Released Parties is not in the best interests of the 

Debtors’ various constituencies, as the costs involved likely would outweigh any potential benefits 

from pursuing such claims. 

25. Finally, the Debtors’ members or directors, as applicable, after consultation with 

the Debtors’ professionals, considered and approved the Debtor Releases in the sound exercise of 

their business judgement.  The Consensual Third-Party Releases are fair and reasonable and should 

be approved.  The Holders of Class 4 Claims (Prepetition Lender Secured Claims), Class 5 Claims 

(General Unsecured Claims), and Class 6 Claims (Convenience Class of Unsecured Claims) have 

all been provided sufficient information to determine whether to grant the Consensual Third-Party 

Releases, and each has been given the opportunity to opt out of the Consensual Third-Party 

Releases. Accordingly, the Consensual Third-Party Releases are entirely voluntary and optional, 

and I believe they should be approved. 

26. I believe that the proposed Exculpation Provision is appropriate based on the 

limitation of liability provided in section 1125(e) of the Bankruptcy Code.  The Exculpation 

Provision expressly and narrowly applies to the Exculpated Parties and only relates to prospective 

acts in connection with the Chapter 11 Cases.  Accordingly, I believe that the Exculpation 

Provision should be approved as appropriate under section 1125(e) of the Bankruptcy Code.  

Further, the Debtors have conferred with the U.S. Trustee with respect to the Exculpation 

Provision, and after consultation with CrowdOut and the Committee, have removed the provision 

to which the U.S. Trustee likely would have objected. 

  

Case 20-13157-JKS    Doc 533    Filed 04/26/21    Page 17 of 18



 

12841345.v1 

CONCLUSION 

27. Based on the foregoing, I believe that the Plan satisfies the requirements of the 

Bankruptcy Code and should be confirmed.  

Dated: April 26, 2021 

      ___ /s/ Edward T. Gavin, CTP__________ 

      Edward T. Gavin, CTP 

      Co-Chief Restructuring Officer 
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