
 

 

IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 

In re: 

Stream TV Networks, Inc., 

Debtor. 

Chapter 11 

Case No. 21-10433 (KBO) 
 
Hearing Date: May 10, 2021 at 9:30 a.m. (ET) 
Response Deadline:  May 2, 2021 at 11:59 p.m. (ET) 
Re: Docket No. 159 

 
RESPONSE OF VISUAL TECHNOLOGY INNOVATIONS, INC.  
TO THE STATEMENT OF THE OFFICIAL COMMITTEE OF  
UNSECURED CREDITORS REGARDING THE MOTIONS TO  
DISMISS AND JOINDER TO THE OMNIBUS AGREEMENT 

Visual Technology Innovations, Inc.’s (“VTI”), by and through its undersigned counsel, 

hereby files response (the “Response”) to the Statement of the Official Committee of Unsecured 

Creditors Regarding the Motions to Dismiss This Chapter 11 Case and Joinder to the Omnibus 

Objection [D.I. 159] (the “Committee Statement”) and avers as follows: 

 
1. With respect to the Motions to Dismiss,1 the sole issue before the Court is whether 

the Debtor’s bankruptcy petition was filed in good faith.  The Committee Statement is prima facie 

evidence of good faith, as it shows an attempt to confer a benefit on Debtor’s creditors that they 

would not have otherwise had, if not for the bankruptcy.    

2. Although favoring dismissal, the Committee does not argue that the bankruptcy 

case was not filed in good faith, nor does it argue that the bankruptcy fails to serve a valid 

bankruptcy purpose or was filed as a solely as a litigation tactic.  Instead, the Committee argues 

that it has gained a settlement with the secured creditors of the Debtor that Committee counsel 

believes is more favorable than what it would otherwise secure from this Court in bankruptcy. 

With all due respect, that is not a valid basis to dismiss this matter. 

 
1 All capitalized terms not defined herein shall have the meaning set forth in the Committee Statement. 
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4. As all of the movants note, in determining whether a bankruptcy was filed in good 

faith, courts in the Third Circuit focus on two factors: “(1) whether the petition serves a valid 

bankruptcy purpose, and (2) whether the petition is filed merely to obtain a tactical litigation 

advantage.”  D.I. 46 at ¶ 44 (emphasis added) (citing In re Integrated Telecom, 348 F.3d 108, 118 

(3d Cir. 2004)); D.I. 84 at ¶ 30 (same). 

5. The Committee would not exist but for the Debtor’s bankruptcy.  It is only because 

of this bankruptcy that the Committee was able to negotiate the Settlement Agreement with 

SeeCubic and SLS.  Indeed, the bankruptcy was the driving force for the Settlement Agreement.  

Accordingly, the bankruptcy has already served a valid purpose. 

6. Despite having initially voiced its opposition to dismissal, the Committee now 

claims to be in its favor (as it must according to the terms of its settlement with Movants) because, 

having been offered: (a) $225,000 to pay proposed Committee Counsel (including for work 

performed in this Chapter 11 Case; (b) an unsecured promissory note for $2.5 million, payable by 

SeeCubic in three years; (c) 2 million shares of SeeCubic stock; and (d) the assignment of certain 

direct and derivative claims against the Debtor and its principals,  the settlement it reached with 

SeeCubic and SLS “is in the best interests of unsecured creditors” and, pursuant to the Settlement 

Agreement, it is required to support dismissal.  Committee Response at ¶¶ 15, 19. 

6.  The Settlement Agreement is essentially a sub rosa plan funded by the Debtor’s 

purported secured creditors without need for court approval.2 But Settlement Agreement would 

 
2 While not squarely before the Court, it is likely that the Settlement Agreement requires Court approval. The 
Committee incorrectly states that “the Settlement Agreement does not involve estate property or estate assets.”  
Committee Statement at ¶ 18.  The Settlement agreement involves estate assets because it purports to assign derivative 
claims to a newly formed Litigation Trust.  Derivative claims are estate assets.  See In re Wilton Armetale, Inc., 968 
F.3d 273, 823 (3d Cir. 2020) (holding that statutory authority under Bankruptcy Code to pursue derivative actions is 
given to the trustee); See also In re At Home Corp., 154 Fed. Appx. 666, 668 (9th Cir. 2005 (“A bankruptcy court may 
enjoin a derivative claim brought by shareholders because the claim is property of the bankruptcy estate.”); In re RNI 
Wind Down Corp., 348 B.R. 286, 293 (Bankr. D. Del. 2006) (internal citations omitted) (section 362(a)(3) of 
Bankruptcy Code stayed derivative claims because “upon the filing of a bankruptcy petition … any claims for injury 
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not have been possible without the Chapter 11 case—which gives inescapable proof to the validity 

of the Debtor’s bankruptcy.   

7.  The Debtor’s and VTI’s oppositions to the Motions to Dismiss expressly states that 

one purpose of the Chapter 11 Case is to protect the interests of unsecured creditors, who receive 

nothing under the terms of the Omnibus Agreement.  See D.I. 100 at ¶¶ 1, 3, 29, 35, 45, 48, 52; 

D.I. 101 at ¶¶ 2, 41, 42, 44, 49.   That opposition has thus already provided benefits to those 

creditors—by reaching a settlement agreement with SeeCubic and SLS, the Debtor’s unsecured 

creditors received a benefit from Debtor’s Bankruptcy Case that could not have been obtained 

without the bankruptcy.  

8.  Thus, the very existence of the Settlement Agreement demonstrates that the Chapter 

11 Case has a valid bankruptcy purpose and was not merely a litigation tactic.  Indeed, the 

Committee Statement itself does not dispute this notion.  Instead, it argues that the settlement 

reached by Committee counsel with Movants is more favorable to the unsecured creditors than 

various potential future scenarios under bankruptcy.  That, however, is exactly why bankruptcy 

exists.  So that a Court of competent jurisdiction can oversee this type of process and approve any 

such type of settlement—rather than let the creditors of a debtor get together and conspire to create 

 
to the debtor for actionable wrongs committed by the debtor’s officers and director became property of the estate 
under 11 U.S.C. § 541).  

 
Because estate assets are being transferred pursuant to the Settlement Agreement, the Settlement Agreement 

violates Czyzewski v. Jevic Holding Corp. 137 S. Ct. 973 (2017).  In Jevic, The Supreme Court held that, except for 
11 U.S.C. § 349(b), “nothing else in the Code authorized a court ordering a dismissal to make ... final distributions 
that do not help restore the status quo ante ... and that would be flatly impermissible in ... a Chapter 11 plan because 
they violate priority without the impaired creditors’ consent.” Id. at 984-85.  The Supreme Court further held that a 
bankruptcy court does not have the power to “order [ ] priority-skipping kind of distribution scheme in connection 
with a Chapter 11 dismissal” and that “a distribution scheme ordered in connection with the dismissal of a Chapter 11 
case cannot, without the consent of affected parties, deviate from the basic priority rules.”  Id. at 978.  But that is 
exactly what would happen if the Chapter 11 Case was dismissed.  Given that the Settlement Agreement assigns estate 
assets to general unsecured creditors—skipping priority unsecured creditors, for example—SeeCubic, SLS and the 
Committee cannot make an end-run around Jevic simply by failing to submit the Settlement Agreement for Bankruptcy 
Court approval. 
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their own set of “rough justice” as is proposed here by Movants and the Committee.  In this regard, 

VTI reserves all rights to further contest the Committee Statement and to seek discovery regarding 

the Committee Statement and any the negotiations leading to the Settlement Agreement including 

but not limited to support and investigate stay violations and violation of the Debtor’s exclusivity.  

The fact that Movants felt the need to negotiate a deal outside of the bankruptcy process is telling.  

It clearly shows that they viewed the bankruptcy filing by the Debtor as more than a litigation 

tactic—otherwise why negotiate with the unsecured creditors committee counsel and settle with 

them—and why require that a key part of the settlement be the Committee Statement.  Movants 

literally bought off the Committee here.  Putting aside the unseemliness of that entire process, it 

is also potentially in violation of the automatic stay in this matter. In any event it is cause for grave 

concern.  Neither the Debtor nor VTI was apprised of any of the settlement negotiations—in breach 

of the Joint Defense Agreement in place between the Debtor, VTI and the Committee.  

9. Moreover, the terms of the Settlement Agreement appear to be in breach of the 

Committee’s fiduciary duties in this case, as they now preclude the Committee from even 

considering any alternative settlement from the Debtor or VTI which be more favorable than that 

of Movants.  VTI, the proposed DIP lender, has secured a commitment to finance not just the 

administration of the Debtor’s Chapter 11 Case, but also exit financing sufficient to completely 

finance the Debtor’s anticipated plan of reorganization.  VTI will be filing an affidavit in support 

subsequent to this filing as the responsible board member(s) who will sign the affidavit in support 

are in Europe and travelling. This committed funding covers all administrative claims and funding 

to cure outstanding obligations under assumed executory contracts, which could total more than 

half of the outstanding unsecured debt.  Accordingly, half of the unsecured debt could expect to 

recover 100 cents on the dollar within the next six months, rather than 10 to 20 cents on the dollar 
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in three years as proposed in the Settlement Agreement.  The committed exit financing is sufficient 

to address the balance of the unsecured claims pool.  Accordingly, VTI anticipates that unsecured 

creditors will receive a full recovery.  Although under a joint defense agreement with VTI and the 

Debtor at the time it entered into the Settlement Agreement, the Committee did not request a 

proposed settlement offer from VTI nor speak with any of VTI’s investors regarding their 

commitment to fund DIP or exit financing.  Had they done so, perhaps they would not have agreed 

to a Settlement where it appears that the only money unconditionally paid by SeeCubic goes to 

pay the lawyers—i.e., professional fees of the Committee are the only cash paid at settlement—

and unsecured creditors must wait three years before receiving a fraction of their claims against 

the Debtor.  The Settlement Agreement is hardly in the best interests of general unsecured creditors 

and would not survive a challenge if actually submitted to the Court for approval. 

10. Finally, as has been shown in discovery and will be proven at trial, the Debtor retains 

various assets not subject to the Omnibus Agreement and has a viable reorganization path. Thus, 

there is no cause to dismiss the Chapter 11 Case.   

 

Dated:  May 2, 2021    ARMSTRONG TEASDALE LLP 

 
/s/ Jonathan M. Stemerman   
Rafael X. Zahralddin-Aravena (#4166) 
Jonathan M. Stemerman (#4510)  
300 Delaware Ave., Suite 210  
Wilmington, DE 19801  
Telephone:  302-824-7089 
Email:  rzahralddin@atllp.com 

jstemerman@atllp.com 
 
 
and  
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John A. Sten, Esq. (admitted pro hac vice) 
225 Franklin Street, 26th Floor 
Boston, MA 02110 
Telephone:  (617) 217-2030 
Email:  jsten@atllp.com 
 
and 
 
David L. Going, Esq. (admitted pro hac vice) 
7700 Forsyth Blvd., Suite 1800 
St. Louis, MO 63105 
Telephone:  (314) 621-5070 
Email:  dgoing@atllp.com 
 
Attorneys for Visual Technology Innovations, Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:     : Chapter 11 
     : 
STREAM TV NETWORKS, INC.,  : Case No. 21-10433 (KBO) 
     : 
  Debtor.  : 

 
CERTIFICATE OF SERVICE 

 I, Jonathan M. Stemerman, hereby certify that on May 2, 2021, a true and correct copy of 

the foregoing was served upon the following parties via electronic mail: 

DILWORTH PAXSON LLP  
Martin J. Weis, Esq.  
704 N. King Street 
P.O. Box 1031 
Wilmington, DE 19899-1031  
Email:  mweis@dilworthlaw.com 

DILWORTH PAXSON LLP 
Lawrence G. McMichael, Esq.  
Anne M. Aaronson, Esq.  
1500 Market St., Suite 3500E 
Philadelphia, PA 19102 
Email:  lmcmichael@dilworthlaw.com 
Email:  aaaronson@dilworthlaw.com 
 
 

SKADDEN, ARPS, SLATE, MEAGHER & 
FLOM LLP  
Jason M. Liberi, Esq.  
Joseph O. Larkin, Esq.  
920 N. King Street, One Rodney Square 
Wilmington, DE 19801  
Email:  Jason.liberi@skadden.com 
Email:  joseph.larkin@skadden.com 
 

SKADDEN, ARPS, SLATE, MEAGHER & 
FLOM LLP  
Eben P. Colby, Esq. 
Marley Ann Brumme, Esq.  
500 Boylston Street, 23rd Floor  
Boston, MA 02116  
Email:  eben.colby@skadden.com 
Email:  marley.brumme@skadden.com 

ROBINSON & COLE LLP 
Davis Lee Wright, Esq.  
James F. Lathrop, Esq.  
1201 N. Market Street, Suite 1406 
Wilmington, DE 19801 
Email:  dwright@rc.com 
Email:jlathrop@rc.com 
 

QUARLES & BRADY LLP 
Brittany S. Ogden, Esq.  
33 East Main Street Suite 900 
Madison, WI 53703 
Email:  Brittany.ogden@quarles.com 
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QUARLES & BRADY LLP 
Alissa Brice Castañeda, Esq.  
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004 
Email:  Alissa.castaneda@quarles.com 
 

Rosa Sierra, Esq. 
Office of the United States Trustee 
844 North King Street, Suite 2207 
Lockbox 35 
Wilmington, DE 19801 
Email:  rosa.sierra@usdoj.gov 

POTTER ANDERSON & CORROON LLP 
Christopher M. Samis, Esq. 
L. Katherine Good, Esq. 
Aaron H. Stulman, Esq.  
1313 N. Market Street, 6th Floor 
Wilmington, DE Delaware 19801-3700 
Email: csamis@potteranderson.com 
kgood@potteranderson.com 
astulman@potteranderson.com 
 

 

 

Dated:  May 2, 2021    ARMSTRONG TEASDALE LLP 

       /s/ Jonathan M. Stemerman    
       Rafael X. Zahralddin-Aravena (No. 4166) 
       Jonathan M. Stemerman (No. 4510) 
       300 Delaware Avenue, Suite 210 
       Wilmington, DE 19801 
       Telephone:  (302) 824-7089 
       Email:  rzahralddin@atllp.com 
       Email:  jstemerman@atllp.com 
 
       Counsel to Visual Technology  

Innovations, Inc. 
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