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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re:  

S & A RETAIL, INC., et al.,1

Debtors. 

Chapter 11  
(Subchapter V) 

Case No. 21-22174 (RDD)  

(Joint Admin. Requested) 

MOTION FOR ENTRY OF ORDER PURSUANT TO  
SECTIONS 105(a), 345(b), 363(c), AND 364(a) OF THE BANKRUPTCY  

CODE (I) AUTHORIZING DEBTORS TO CONTINUE TO USE EXISTING  
CASH MANAGEMENT SYSTEM, AND (II) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors-in-possession (“Debtors”), hereby 

move (“Motion”) for the entry of an order (“Order”), substantially in the form 

attached hereto as Exhibit A, authorizing Debtors to continue to use their existing 

cash management system, and granting related relief. In support of the Motion, 

Debtors rely upon and incorporate by reference the Declaration of Bridgette Nally in 

1 The Debtors in these Chapter 11 Cases are S & A Distribution, Inc. (“Distribution”) and S & A 
Retail, Inc. (“Retail”). The last four digits of the Debtors’ federal tax identification numbers are: 
Distribution – 5366 and Retail – 1261. The Debtors’ mailing address is 334 S Buckhout St., Irvington, 
NY 10533.. 
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Support of Chapter 11 Petition and First Day Relief (“First Day Declaration”), 

which was filed with the Court concurrently herewith, and respectfully represent: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States 

District Court for the Southern District of New York, dated January 31, 2012. Debtors 

confirm their consent, pursuant to Rule 7008 of the Federal Rules of Bankruptcy 

Procedure (“Bankruptcy Rules”), to the entry of a final order by the Bankruptcy 

Court in connection with this Motion to the extent that it is later determined that the 

Bankruptcy Court, absent consent of the parties, cannot enter final orders or 

judgments in connection herewith consistent with Article III of the United States 

Constitution. This is a core proceeding pursuant to 28 U.S.C. § 157(b). 

2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.  

3. The statutory bases for the relief requested herein are 11 U.S.C. §§ 

105(a), 345, and 363 (11 U.S.C. § 101 et seq., “Bankruptcy Code”) and Bankruptcy 

Rules 6003 and 6004. 

BACKGROUND 

4. On March 26, 2021, Debtors filed voluntary Petitions (“Petition Date”) 

for relief under Subchapter V of Chapter 11 of the Bankruptcy Code. Under sections 

1107(a) and 1108 of the Bankruptcy Code, Debtors are authorized and intend to 
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continue to operate their businesses as a debtors-in-possession. No trustee has been 

appointed in these cases. 

5. Debtors sell Geox branded footwear and apparel through wholesale and 

ecommerce distribution channels and at two retail locations in New York and Florida. 

Due to the worldwide COVID-19 pandemic, the retail locations closed pursuant to 

government-mandated shutdowns. One remains closed. The other, upon reopening, 

saw significantly decreased foot traffic. Debtors’ wholesale relationships suffered 

similar declines. Debtors filed for bankruptcy relief in order to restructure their debt 

and operations, focus efforts on expanding their ecommerce footprint, and adjust their 

wholesale approach to emerge as a stronger and streamlined operation. A more 

fulsome description of the companies, their operations, capital and debt structure, 

and the events leading to these filings is set forth in the First Day Declaration. 

RELIEF REQUESTED 

6. By this Motion, Debtors seek entry of an order to maintain their Cash 

Management System (as defined below) to prevent interruptions in payment of 

expenses and receipts of revenue, and continue operations as a going concern 

pursuant to sections 105(a), 345(b), 363(c), and 364(a) of the Bankruptcy Code.  

7. The Cash Management System is familiar to Debtors, the banks at 

which Debtors maintain accounts, and their suppliers and vendors. As part of their 

daily operations, Debtors collect cash, checks, wire transfers, automated clearing 

house (ACH) transfers, and credit and debit card payments from customers.  
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8. Debtors require the ability to maintain various bank accounts which 

they use for specific purposes as more fully described herein. Maintaining these bank 

accounts allows Debtors to continue operation of their businesses and cash 

management. Debtors have, in the ordinary course of business, maintained the 

following bank accounts (“Current Bank Accounts”): 

Bank Account 
Number 

Debtor Description 

HSBC 0334 Distribution Collection of wholesale sales; 
issuance of all operational 

disbursements 

HSBC 3443 Retail Collection of ecommerce 
receipts; issuance of all 

operation expenses 

Bank of America 1922 Retail Store deposit account, 
including credit cards and 
cash; periodically swept to 

HSBC 3443 

9. Both Debtors’ operating accounts are with HSBC. Additionally, Retail 

maintains an account at Bank of America as a store deposit account, into which cash 

and credit card receipts are deposited. The Bank of America account is swept 

regularly into the operating account. Both HSBC and Bank of America are 

Authorized Bank Depositories included in the Southern District of New York 

Authorized Bank Depositories list as updated February 25, 2021. Debtors are in the 

process of converting these accounts to DIP accounts, and expect that process to be 

completed by the time this Motion is heard.  
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10. Debtors utilize the Current Bank Accounts in the ordinary course of 

their businesses. Under the circumstances, maintenance of the Current Bank 

Accounts with minimal disruption is essential to the successful reorganization of 

Debtors, and is in the best interests of parties in interest. Debtors will continue to 

maintain accurate records with respect to cash transfers, maintain sufficient funds 

in the operating account to pay operational expenses, and be readily accountable. 

Accordingly, Debtors request authority to continue using their Current Bank 

Accounts post-petition in the ordinary course of business. 

11. The Operating Guidelines and Reporting Requirements of the Office of 

the United States Trustee (“Operating Guidelines”) require that a chapter 11 debtor 

close its prepetition bank accounts and open new debtor-in-possession accounts to 

provide a clear line between pre- and post-petition transactions and operations, and 

prevent payment of prepetition claims via checks drawn prior to the petition date. 

Debtors can achieve these goals while maintaining their existing Accounts by 

identifying all outstanding prepetition checks and other forms of payment on the 

Petition Date, and notifying the appropriate banks not to honor such obligations. 

Debtor maintains sufficient accounting controls to be able to trace funds transferred 

to and from the Accounts. 

12. Requiring Debtors to close their Accounts and open new ones is not in 

the estates’ best interests as it would be costly and disruptive, delaying Debtors’ 

ability to timely pay post-petition obligations. Closing the Accounts would disrupt 

and delay the receipt of cash payments, and switching banks could lead to delays in 
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payment from credit card processors. Debtors’ ability to manage their cash resources, 

collect accounts receivable, and operate efficiently would be hindered. It is important 

Debtors’ management focus on getting through the bankruptcy and maintaining the 

business, and changing accounts could cause unnecessary complications. To ensure a 

smooth transition into and through chapter 11, Debtors should be permitted to 

continue using their current Accounts. To the extent any of the Accounts becomes 

unnecessary, Debtors request authority to transfer the balance of such Account to the 

operating account, and close such Account upon notice to the U.S. Trustee and 

Subchapter V trustee. 

13. As part of the Cash Management System, the Debtors use third parties 

(“Credit Card Processors”) for the processing of credit card transactions between 

the Debtors and their customers (“Credit Card System”). The Credit Card 

Processors collect the payments, deduct a small fee (“Credit Card Processing 

Fees”), then remit the net amounts directly to Debtors’ Current Bank Accounts in 

batches. Some Credit Card Processing Fees may have accrued, but remain unpaid, as 

of the Petition Date. Because a high percentage of Debtors sales to consumers are 

transmitted via credit card transactions, the Debtors continued ability to honor or 

process credit card transactions is essential to their efforts to reorganize their 

businesses and maximize value to their estates. Without this continued and 

uninterrupted ability, the Debtors would lose a major avenue for conducting sales 

transaction in the ordinary course of their businesses. Debtors therefore, through this 

Motion, request authority to continue to pay the Credit Card Processing Fees, 
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including any prepetition obligations, in the ordinary course of the Debtors’ 

businesses to avoid any interruption of the Debtors’ ability to process credit card 

transactions. 

14. Debtors also maintain a corporate Visa credit card account (“Credit 

Card Account”) through Bank of America. As of the Petition Date, Debtors are 

current on the Credit Card Account, and average less than $2,000 monthly on the 

Credit Card Account. Although nothing is owed, out of an abundance of caution, 

Debtors seek authority to pay any prepetition amounts later discovered to be due and 

owing, and to continue using the Credit Card Account post-petition in the ordinary 

course of business.  

15. In the ordinary course of business, Debtors use certain checks and other 

business forms including purchase orders and invoices (collectively, “Business 

Forms” together with the Current Bank Accounts, Credit Card System, and Credit 

Card Account, “Cash Management System”). By virtue of the nature and scope of 

the business in which Debtors are engaged, and the numerous parties with whom 

Debtors deal, it is imperative Debtors be permitted to continue to use their Business 

Forms without alteration or change. Such continued usage is authorized and justified 

by the “doctrine of necessity.” 

16. Debtors further request this Court include in the order a statement that 

Debtors’ existing Business Forms do not require “debtor-in-possession” legends. After 

the Petition Date, Debtors will include “debtor-in-possession” on electronically 
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printed checks. As Business Forms are depleted, they will be replaced with new 

Business Forms reflecting the “debtor-in-possession” legend.  

BASIS FOR RELIEF 

17. Debtors’ continued use of the Cash Management System is permitted by 

section 363(c)(1) of the Bankruptcy Code, which authorizes the debtors-in-possession 

to “use property of the estate in the ordinary course of business without notice or a 

hearing.” The purpose of this section 363(c)(1) is to provide a debtor-in-possession 

with the flexibility to engage in ordinary course transactions required to operate its 

business without unneeded oversight by its creditors or the Court. Med. Malpractice 

Ins. Ass’n v. Hirsch (In re Lavigne), 114 F.3d 379, 384 (2d Cir. 1997); In re Enron 

Corp., Case No. 01-16034 (ALG), 2003 WL 1562202, at *15 (Bankr. S.D.N.Y. Mar. 21, 

2003); Chaney v. Official Comm. of Unsecured Creditors of Crystal Apparel, Inc. (In 

re Crystal Apparel, Inc.), 207 B.R. 406, 409 (S.D.N.Y. 1997). Requests for authority to 

maintain a cash management system have been held to be consistent with section 

363(c)(1). See, Charter Co. v. Prudential Ins. Co. of Am. (In re Charter Co.), 778 F.2d 

617, 621 (11th Cir. 1985); see also, Amdura Nat’l Distrib. Co. v. Amdura Corp. (In re 

Amdura Corp.), 75 F.3d 1447, 1453 (10th Cir. 1996) (finding a debtor’s ability to 

continue routine transactions via a cash management system are within the purview 

of section 363(c)). 

18. Moreover, section 105(a) of the Bankruptcy Code permits courts to 

“issue any order, process, or judgment that is necessary to carry out the provisions of 

this title.” 11 U.S.C. § 105(a). Maintaining the Cash Management System is vital to 
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the efficient and economic administration of this case and authorization of continued 

use of the same is within the Court’s equitable power under section 105(a). 

19. It is in the best interests of Debtors’ estates that Credit Card Processors 

are authorized to continue deducting Credit Card Processing Fees, including from 

transactions that occurred prepetition, and the Court has the authority under the 

Bankruptcy Code to permit Debtors to satisfy such obligations. The Court’s authority 

to approve the payment of prepetition claims derives from both the Bankruptcy Code 

and the common law “doctrine of necessity.” 

20. At least four Bankruptcy Code provisions support the payment of 

prepetition Credit Card Processing Fees: (a) under section 503(b)(1), the Court may 

permit Debtors to pay any “actual, necessary costs and expenses of preserving the 

estate”; (b) section 363(b)(1) provides that after notice and a hearing, a debtor may 

“use, sell, or lease, other than in the ordinary course of business, property of the 

estate”; (c) section 1107(a) provides a debtor in possession with all rights, powers, and 

duties of a trustee, which includes maximizing the value of the estate;2 and (d) section 

105(a) permits the Court to “issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of this title.” 

21. “The ‘doctrine of necessity’ or ‘necessity of payment’ doctrine is a general 

rubric for the proposition that a court can authorize the payment of prepetition claims 

2 See In re Brook Valley VII, 496 F.3d 892, 900-01 (8th Cir. 2007) (a debtor in possession has a duty “to 
maximize the value of the estate”) (quoting Collier on Bankruptcy); In re CoServ, L.L.C., 273 B.R. 487, 
497 (Bankr. N.D. Tex. 2002) (“There are occasions when this duty can only be fulfilled by the preplan 
satisfaction of a prepetition claim.”). 

21-22174-rdd    Doc 6    Filed 03/26/21    Entered 03/26/21 19:58:15    Main Document 
Pg 9 of 13



#10166124 v1 \018600 \0035 

10 

if such payment is essential to the continued operation of the debtor.” In re Motor 

Coach Indus. Int’l, 2009 U.S. Dist. LEXIS 10024, at *7 n.5 (D. Del. Feb. 10, 2009). 

22. Citing a combination of the above-identified Bankruptcy Code 

provisions and the doctrine of necessity, courts have repeatedly recognized “the 

existence of the judicial power to authorize a debtor . . . to pay prepetition claims 

where such payment is essential to the continued operations of the debtor.” In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); see also, Armstrong 

World Indus., Inc. v. James A. Phillips, Inc. (In re James A. Phillips, Inc.), 29 B.R. 

391, 397 (S.D.N.Y. 1983) (relying on section 363 of the Bankruptcy Code to allow 

contractor to pay prepetition claims of suppliers); In re Fin. News Network Inc., 134 

B.R. 732, 735–36 (Bankr. S.D.N.Y. 1991) (holding that the “doctrine of necessity” 

stands for the principle that a bankruptcy court may allow pre-plan payments of 

prepetition obligations where such payments are critical to the debtor’s 

reorganization); In re Columbia Gas Sys., Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 

1994) (finding that a debtor is entitled to pay certain prepetition creditors upon a 

showing that the payment is “essential to the continued operation of the business”) 

(citations omitted); In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 

1981) (recognizing that “if payment of a [prepetition] claim . . . is essential to the 

continued operation of the [debtor] during reorganization, payment may be 

authorized . . . .”)).  

23. The procedures and system described herein and relief sought in this 

Motion are similar to those employed by corporate debtors-in-possession in this 
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district in recent cases. See, e.g., In re Furla (U.S.A.), Inc., Case No. 20-12604 (SCC) 

(Bankr. S.D.N.Y. Nov. 12, 2020); NTS W. USA Corp., a Delaware Corporation, Case 

No. 20-35769 (CGM) (Bankr. S.D.N.Y. July 28, 2020); In re Avaya Inc., Case No. 17- 

10089 (SMB) (Bankr. S.D.N.Y. Mar. 31, 2017); In re BCBG Maz Azria Glob. Holdings, 

LLC, Case No. 17-10466 (SCC) (Bankr. S.D.N.Y. Mar. 29, 2017). 

24. Accordingly, Debtors seek authority under section 363(c)(1) of the 

Bankruptcy Code to continue the Cash Management System, including approval of 

the systems and procedures as described herein.   

25. Under Rule 6003, a motion to “use, sell, lease, or otherwise incur an 

obligation regarding property of the estate” shall not be granted within 21 days of the 

petition date except to the extent that relief is necessary to avoid immediate and 

irreparable harm. Fed. R. Bankr. P. 6003. A disruption in the Cash Management 

System would cause immediate and irreparable harm to Debtors’ ongoing operations. 

REQUEST FOR WAIVER OF BANKRUPTCY RULES 6004(A) AND 6004(H) 

26. To implement the foregoing successfully, Debtors respectfully request 

that the Court enter an order finding that notice has been sufficient under 

Bankruptcy Rule 6004(a), and waiving the 14-day stay imposed by Bankruptcy Rule 

6004(h). A sufficient business need to close a transaction within the 14–day period is 

cause to waive the stay under Rule 6004(h). In re Borders Grp., Inc., 453 B.R. 477, 

486 (Bankr. S.D.N.Y. 2011). 
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NOTICE 

27. Debtors will provide notice of this Motion to the following parties and/or 

their respective counsel, as applicable: (i) the Office of the United States Trustee for 

the Southern District of New York, (ii) the Subchapter V trustee, (iii) Debtors’ 20 

largest unsecured creditors on a consolidated basis; (iv) Debtor’s Banks, and (v) any 

such other party entitled to notice pursuant to Rule 9013–1(b) of the Local 

Bankruptcy Rules for the Southern District of New York (“Local Rules”) or that 

requests notice pursuant to Bankruptcy Rule 2002.  

LOCAL RULE 9013–1(A) STATEMENT 

28. This Motion includes citations to the applicable rules and statutory 

authorities upon which the relief requested herein is predicated and a discussion of 

their application to this Motion. Accordingly, Debtors submit that this Motion 

satisfies Local Rule 9013–1(a). 

NO PRIOR REQUEST 

29. No prior request for the relief sought herein has been made to this Court 

or any other court. 

[remainder of page intentionally left blank] 
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CONCLUSION 

WHEREFORE, Debtors respectfully request entry of an Order 

substantially in the form attached as Exhibit A, granting the relief requested herein, 

and granting such other and further relief as is just and proper. 

New York, New York  
March 26, 2021 

/s/ Joseph T. Moldovan 
Joseph T. Moldovan 
David J. Kozlowski 
MORRISON COHEN LLP 
909 Third Avenue 
New York, NY 10022 
Telephone: 212-735-8600 
Facsimile: 212-375-8708 
jmoldovan@morrisoncohen.com
dkozlowski@morrisoncohen.com

Proposed Counsel for Debtors and 
Debtors-in-Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re:  

S & A RETAIL, INC., et al.,1

Debtors. 

Chapter 11  
(Subchapter V) 

Case No. 21-22714 (RDD)  

(Joint Admin. Requested) 

ORDER (I) AUTHORIZING DEBTORSTO CONTINUE TO USE EXISTING  
CASH MANAGEMENT SYSTEM, AND (II) GRANTING RELATED RELIEF 

This matter coming before the Court on the Motion for Entry of Order Pursuant 

to Sections 105(a), 345(b), 363(c), and 364(a) of the Bankruptcy Code (I) Authorizing 

Debtors to Continue to Use Existing Cash Management System and (II) Granting 

Other Related Relief (“Motion”),2 filed by the above-captioned debtors and debtors-

in-possession (“Debtor”); the Court having reviewed the Motion and the First Day 

Declaration and having considered the statements of counsel and the evidence 

adduced with respect to the Motion at a hearing before the Court (“Hearing”); and 

the Court having found that (i) the Court has jurisdiction over this matter pursuant 

to 28 U.S.C. §§ 157 and 1334, (ii) venue is proper in this district pursuant to 28 U.S.C. 

§§ 1408 and 1409, (iii) this is a core proceeding pursuant to 28 U.S.C. § 157(b), and 

(iv) notice of the Motion and the Hearing was sufficient under the circumstances; and 

1 The Debtors in these Chapter 11 Cases are S & A Distribution, Inc. (“Distribution”) and S & A 
Retail, Inc. (“Retail”). The last four digits of the Debtors’ federal tax identification numbers are: 
Distribution – 5366 and Retail – 1261. The Debtors’ mailing address is 334 S Buckhout St., Irvington, 
NY 10533. 
2 Capitalized terms not otherwise defined herein shall have the meanings given to them in the 
Motion.
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that this Court may enter an order consistent with Article III of the United States 

Constitution; and after due deliberation the Court having determined that the relief 

requested in the Motion is in the best interests of Debtors, their estates and their 

creditors; and good and sufficient cause having been shown;  

IT IS HEREBY ORDERED THAT:  

1. The Motion is GRANTED as set forth herein.  

2. Debtors are authorized to: (i) maintain their Cash Management System 

in substantially the same form as described in the Motion; (ii) implement ordinary 

course changes to its Cash Management System; and (iii) close bank accounts upon 

notice to the Office of the United States Trustee for the Southern District of New York 

and the Subchapter V trustee. Any new domestic bank account opened by Debtors 

shall be established at an institution insured by the FDIC and is organized under the 

laws of the United States or any State therein.  

3. Debtors are authorized, but not directed, to continue to use the Current 

Bank Accounts under existing account numbers without interruption.  

4. Banks and financial institutions where Debtors maintain Current Bank 

Accounts are authorized, but not directed, to continue to service and administer the 

Current Bank Accounts as accounts of Debtors as debtors-in-possession without 

interruption, and to receive, process, honor, and pay any and all checks, ACH transfers 

and other instructions for payment, drafts drawn on, or electronic transfer requests 

made on the Accounts after the Petition Date by the holders or makers thereof or other 
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persons or parties entitled to issue instructions with respect thereto, as the case may 

be.   

5. All banks and financial institutions provided with notice of this Order 

maintaining any of the Current Bank Accounts shall not honor any checks issued 

against the Current Bank Accounts prior to the commencement of these chapter 11 

cases, except as otherwise authorized by an order of this Court and directed by 

Debtors.  

6. Debtors shall not be required to include the legend “Debtor-in-

Possession” and the corresponding bankruptcy case number on existing checks or 

business forms; provided, however, that any electronically printed checks, or new 

check stock or replacement Business Forms ordered by Debtors shall contain the 

designation “Debtor-in-Possession.” 

7. Banks and financial institutions where Debtors maintain Current Bank 

Accounts are authorized, but not directed, to accept and honor all representations from 

either Debtor regarding which checks, drafts, wires, or ACH transfers should be 

honored or dishonored consistent with any order of this Court, whether such checks, 

drafts, wires, or ACH transfers are dated prior to, on, or subsequent to the Petition 

Date. Banks and financial institutions where Debtors maintain Current Bank 

Accounts shall not be liable to any party on account of: (i) following Debtors’ 

instructions or representations as to any order of this Court; (ii) honoring any 

prepetition check or item in a good faith belief that the Court has authorized such 
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prepetition check or item to be honored; or (iii) an innocent mistake made despite 

implementation of reasonable item-handling procedures.  

8. Any bank, without further order of this Court, is authorized to (i) charge, 

and Debtors are authorized to pay or honor, both prepetition and postpetition service 

and other fees, costs, charges, and expenses to which the banks and financial 

institutions where Debtors maintain Accounts are entitled under the terms and in 

accordance with its contractual arrangements with Debtors; and (ii) the banks and 

financial institutions where Debtors maintain Accounts also are authorized, but not 

directed, to charge back returned items to the Accounts in the normal course of 

business.  

9. Any banks and financial institutions where Debtors maintain Accounts 

are further authorized to (i) honor Debtors’ directions with respect to the opening and 

closing of any Account; and (ii) accept and hold, or invest, Debtors’ funds in accordance 

with Debtors’ instructions, provided, in each case, that Debtors’ banks shall not have 

any liability to any party for relying on such representations.   

10. Credit Card Processors are authorized to continue deducting Credit 

Card Processing Fees, including from transactions that occurred prepetition. 

11. Debtors are authorized to pay any prepetition amounts discovered to be 

due and owing on account of the Credit Card Account, and continue using the Credit 

Card Account post-petition in the ordinary course of business. 
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12. As soon as practicable after entry of this Order, Debtors will serve a copy 

of this Order to the Banks and financial institutions at which the Current Bank 

Accounts are maintained.  

13. This Order shall be immediately effective and enforceable upon its 

entry.  

14. Notice is sufficient under Bankruptcy Rule 6004(a). 

15. The fourteen-day stay imposed by Bankruptcy Rule 6004(h) is hereby 

waived. 

16. This Court retains jurisdiction over all matters arising from or related 

to the implementation or interpretation of this Order. 

Dated:  ____, 2021  _________________________________________ 
  New York, New York  HONORABLE ROBERT D. DRAIN 

UNITED STATES BANKRUPTCY JUDGE 
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