
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
AH LIQUIDATION, INC., et al.,1 

 
                Debtors.2 

 
Chapter 11 
 
Case No. 21-10883 (CTG) 
 
(Jointly Administered) 
 
Re: D.I. [333] 
 
 
 

 
NOTICE OF FILING PLAN SUPPLEMENT 

 
 PLEASE TAKE NOTICE that on September, 23, 2021, the above-captioned debtors and 
debtors-in-possession, (the “Debtors”) and the Official Committee of Unsecured Creditors (the 
“Committee,” and along with the Debtors, the “Plan Proponents”), filed the solicitation version 
of the Amended Joint Combined Chapter 11 Plan of Liquidation and Disclosure Statement of AH 
Liquidation, Inc. and Certain Affiliate Debtors [D.I. 333] (as further modified, supplemented, and 
amended, the “Combined Plan and Disclosure Statement”).3 
 
 PLEASE TAKE FURTHER NOTICE that in connection with the proposed confirmation 
of the Combined Plan and Disclosure Statement, the Plan Proponents hereby file the Plan 
Supplement, which is attached hereto as Schedule 1.  Included within the Plan Supplement is (i) the 
Liquidation Analysis, (ii) the form of Liquidating Trust Agreement, (iii) and a schedule of the 
Estate Causes of Action. 
 
 PLEASE TAKE FURTHER NOTICE that the documents contained in the Plan 
Supplement are not final and remain subject to continuing negotiations among the Plan 
Proponents, the DIP Secured Parties and the Prepetition Secured Parties.  Accordingly, the Plan 
Proponents reserve the right, subject to the terms and conditions set forth in the Combined Plan 
and Disclosure Statement, to alter, amend, modify or supplement any document in the Combined 

 
1 The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH 
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613); 
and RM Liquidation, Inc. (0430). 
2 A complete list of each of the Debtors in these Chapter 11 Cases may be obtained on the website of the Debtors’ 
claims and noticing (“Omni”) agent at https://www.omniagentsolutions.com/avadimhealth or, alternatively, via the 
Bankruptcy Court at https://ecf.deb.uscourts.gov/cgi-bin/login.pl with a Public Access to Court Electronic Records 
(“PACER”) account, which may be obtained at https://pacer.uscourts.gov.  The Debtors’ service address in these 
Chapter 11 Cases is 81 Thompson Street, Asheville, NC 28803. 
3 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Combined 
Plan and Disclosure Statement.  The rules of interpretation set forth in Article V.B of the Combined Plan and 
Disclosure Statement shall apply to the Plan Supplement.  
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Plan and Disclosure Statement or in the Plan Supplement at any time prior to or after confirmation 
of the Combined Plan and Disclosure Statement. 
 
 PLEASE TAKE FURTHER NOTICE that copies of the Combined Plan and Disclosure 
Statement, this Plan Supplement and other documents filed in the Chapter 11 Cases are available 
free of charge by visiting https://omniagentsolutions.com/avadimhealth or by calling Omni at 
(866) 956-2141 (US & Canada) or (818) 646-2208 (International) or by e-mail at 
avadimhealthballots@omniagnt.com.  You may also obtain copies of any pleadings by visiting the 
Bankruptcy Court’s website at https://ecf.deb.uscourts.gov/cgi-bin/login.pl.  A PACER password 
is needed to access documents on the Bankruptcy Court’s website.  
 
 
Dated: October 8, 2021 
Wilmington, Delaware 
 
PACHULSKI STANG ZIEHL & JONES LLP 
 
Laura Davis Jones (DE Bar No. 2436)  
David M. Bertenthal (CA Bar No. 167624)  
Timothy P. Cairns (DE Bar No. 4228)  
919 North Market Street, 17th Floor  
P.O. Box 8705  
Wilmington, Delaware 19899 (Courier 19801) 
Telephone: (302) 652-4100  
Facsimile: (302) 652-4400  
Email: ljones@pszjlaw.com    
            dbertenthal@pszjlaw.com    
            tcairns@pszjlaw.com 
  
 
 
 
 
 
 
  

FOX ROTHSCHILD LLP 
 
Seth A. Niederman (DE No. 4588)  
919 North Market Street, Suite 300 
Wilmington, DE 19899-2323  
Telephone: (302) 654-7444  
Facsimile: (302) 656-8920 
Email: sniederman@foxrothschild.com  
 
     -and-  
 
Michael A. Sweet (admitted pro hac vice)  
345 California Street, Suite 2200  
San Francisco, California 94104  
Telephone: (415) 364-5540  
Facsimile: (415) 391-4436  
Email: msweet@foxrothschild.com 
 
     -and-  
 
Gordon E. Gouveia (admitted pro hac vice) 
321 North Clark Street, Suite 1600  
Chicago, IL 60654  
Telephone: (312) 980-3816  
Facsimile: (312) 517-9201 
Email: ggouveia@foxrothschild.com 

 

CHAPMAN AND CUTLER LLP 

Larry G. Halperin  
Joon P. Hong  
1270 Avenue of the Americas  
New York, New York 10020  
Telephone: 212-655-6000  

LOWENSTEIN SANDLER LLP 

Robert Hirsh (admitted pro hac vice)  
Eric Chafetz (admitted pro hac vice)  
1251 Avenue of the Americas New York, NY 
10020 Telephone: (212) 262-6700 
Email: rhirsh@lowenstein.com  
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Facsimile: 212-697-7210 
Email: halperin@chapman.com      
           joonhong@chapman.com 
 
Counsel for the Debtors  
 

 echafetz@lowenstein.com 
 
Counsel for the Official Committee of 
Unsecured Creditors 
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Liquidation Analysis 
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Private and Confidential
1

The Debtors believe that the Combined Plan and Disclosure Statement provides for the best source of recovery for several reasons. 
» Liquidation under chapter 7 of the Bankruptcy Code would delay and diminish distributions (if any) to creditors. 

• Distributions under chapter 7 would likely be smaller because of (i) the fees and expenses incurred in a liquidation under chapter 7 
of the Bankruptcy Code, and (ii) the inability to access the funding provided by the Global Settlement if a Plan is not confirmed. 

» The Global Settlement provides protections and benefits to assist in maximizing value to Holders of General Unsecured Claims, which 
would not be available in a chapter 7 liquidation.  These protections include:
• Funding of a Liquidating Trust, including establishing the Claims Reserve to fund distributions on account of Allowed Administrative 

Expense Claims (including Allowed Professional Fee Claims up to the Fee Limit), Other Secured Claims, Priority Tax Claims and
Other Priority Claims.

• Vesting of Estate Causes of Action in the Liquidating Trust; and
• The agreement of the DIP Secured Parties and the Prepetition Secured Parties to subordinate their rights to recover from the 

proceeds of certain Estate Causes of Action. 
Accordingly, if the Combined Plan and Disclosure Statement is not confirmed, it is expected that creditors will realize lower recoveries on 
account of their Allowed Claims, as all remaining estate assets would be subject to the liens of the Senior Secured Lender until their DIP 
loan ($4.0MM)[2] & pre-petition claim ($31.7MM) is satisfied.

Liquidation Analysis
Following the closing of the Sale[1] of substantially all of the Debtors’ Assets on August 16, 2021, the 
only asset remaining is approximately $3.5 million in cash earmarked to fund specific expenses in 
connection with the wind down of the estates

Estimated Recovery to Holders of Allowed Claims

Class Est. Claims ($ in 000s) Treatment Est. Recovery % Est. Recovery % 
Class 1 - Other Priority Claims  $                                53 Unimpaired 100% Impaired 0%
Class 2 – Prepetition Lender Claims                            31,702 Impaired 0% Impaired 0%
Class 3 – Other Secured Claims                                      2 Unimpaired 100% Impaired 0%
Class 4 – General Unsecured Claims                            12,346 Impaired 2 - 4 % * Impaired 0%
Class 5 – Subordinated Notes Claims                            13,153 Impaired 0% Impaired 0%
Class 6 – Intercompany Claims                              5,122 Impaired 0% Impaired 0%
Class 7 – Equity Interests N/A Impaired n/a Impaired n/a

Proposed Plan Chapter 7 Liquidation

* Note: General unsecured claim recoveries will depend on litigation recoveries. Currently, there is at least $200,000 of trust funding, and at this 
time it is not possible to estimate the portion of these amounts that will be needed for ordinary course trust expenses

In a chapter 7 liquidation, 
priority claims (Classes 1 & 
3) and General Unsecured 
Claims (Class 4) would 
likely receive no recovery as 
the first $31MM+ of 
recovery value, net of 
expenses, would be paid to 
the Senior Secured Lender 
to settle their remaining 
claim + remaining DIP 
balance and the holders of 
unclassified claims (in 
addition to DIP Facility 
Claims) would also need to 
be paid in full. 1) Capitalized terms used but not defined herein have the meanings given to such terms in the Combined Plan and Disclosure Statement

2) This approximates the outstanding balance under the DIP Loan, inclusive of accrued interest, assuming an Effective Date of October 29, 2021

*Note: General unsecured claim recoveries will depend on litigation recoveries. Currently, there is at least $200,000 of trust funding (exclusive of 
amounts reserved to pay the Liquidating Trustee’s compensation and the costs to be incurred by the Liquidating Trust to prepare and file the Debtors’ 
tax returns), and at this time it is not possible to estimate the portion of these amounts that will be needed for ordinary course trust expenses.
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Liquidating Trust Agreement 
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LIQUIDATING TRUST AGREEMENT 

PREAMBLE 

This Liquidating Trust Agreement, dated as of October [●], 2021 (the “Agreement”), 
which pertains to the administration of the AH Liquidating Trust (the “Liquidating Trust”), is 
made effective as of the Effective Date1 of the Plan, by and among AH Liquidation, Inc. and its 
affiliated debtors and debtors-in-possession (together, the “Debtors”)2 and Drivetrain, LLC as 
trustee of the Liquidating Trust (the “Liquidating Trustee” and together with the Debtors, the 
“Parties”) in accordance with the Amended Joint Combined Chapter 11 Plan of Liquidation and 
Disclosure Statement for AH Liquidation, Inc. and Certain Affiliate Debtors dated September 20, 
2021 (the disclosure statement portion thereof, the “Disclosure Statement” and the chapter 11 
plan portion thereof, the “Plan,” as may be modified, supplemented and/or amended from time to 
time, and collectively, the “Combined Plan and Disclosure Statement”) jointly filed by the 
Debtors and the Official Committee of Unsecured Creditors (the “Committee”), and such Plan 
having been confirmed pursuant to the entry of the Confirmation Order. 

RECITALS 

A. On May 31, 2021 (the “Petition Date”), each of the Debtors filed voluntary 
petitions for relief under chapter 11 of Title 11 of the United States Code (the “Bankruptcy 
Code”) in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy 
Court”), thereby commencing their chapter 11 cases (together, the “Chapter 11 Cases”). 

B. On September 23, 2021, the Debtors and the Committee (together, the “Plan 
Proponents”) jointly filed the Combined Plan and Disclosure Statement. 

C. On [●], 2021, the Bankruptcy Court entered an order [D.I. [●]] (the “Confirmation 
Order”) confirming the Plan.  

D. Among other things, the Plan provides for the creation of a post-confirmation 
Liquidating Trust on the Effective Date to hold and administer certain Liquidating Trust Assets, 
and distribute the proceeds therefrom to the Holders of certain Allowed Claims, in accordance 
with the terms of this Agreement and the Plan.  This Agreement is executed to establish the 
Liquidating Trust and to facilitate the implementation of the Plan. 

E. The Liquidating Trust is created on behalf of, and for the benefit of, the Liquidating 
Trust Beneficiaries and such Liquidating Trust Beneficiaries are entitled to their applicable 
Liquidating Trust Interests. 

 
1  A capitalized term used but not defined herein shall have the meaning ascribed to it in the Combined Plan and 

Disclosure Statement (as defined herein). 

2  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH 
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. 
(5613); and RM Liquidation, Inc. (0430).  

Case 21-10883-CTG    Doc 363    Filed 10/08/21    Page 9 of 33



 2 
 

F. The respective powers, authority, responsibilities, and duties of the Liquidating 
Trustee shall be governed by this Agreement, the Plan, the Confirmation Order, other applicable 
orders issued by the Bankruptcy Court and, with respect to the Liquidating Trustee only, any 
obligations under Delaware law. 

G. This Agreement is intended to supplement, complement, and implement the Plan.  
If any of the terms and/or provisions of this Agreement are inconsistent with the terms and/or 
provisions of the Plan or the Confirmation Order, then the Plan or the Confirmation Order shall 
govern except for inconsistencies or clarifications in furtherance of the Liquidating Trust as a 
liquidating trust for federal income tax purposes, in which case the terms and/or provisions of this 
Liquidating Trust shall govern. 

H. The Liquidating Trust is intended to qualify as a “liquidating trust” within the 
meaning of Treasury Regulation section 301.7701-4(d), and as such is intended to be treated as a 
“grantor trust” for all federal income tax purposes pursuant to Section 671 of the Internal Revenue 
Code of 1986, as amended, with the Liquidating Trust Beneficiaries treated as the grantors and 
owners of the Liquidating Trust. 

NOW, THEREFORE, in consideration of the promises and the mutual covenants and 
agreements contained herein and in the Plan, the Parties agree as follows: 

DEFINITIONS 

“Affiliates” means an “affiliate” as defined in Bankruptcy Code section 101(2). 

“Agreement” has the meaning specified in the Preamble to this Agreement. 

“Bankruptcy Court” has the meaning specified in the Preamble to this Agreement. 

“Confidential Party” has the meaning specified in Article 14.4. 

“Debtors” has the meaning specified in the Preamble to this Agreement. 

“Estate Causes of Action” means all Estate Causes of Action (as defined in the Plan) that 
are Liquidating Trust Assets. 

“IRS” means the Internal Revenue Service of the United States of America. 

“Liquidating Trust” has the meaning specified in the Preamble to this Agreement. 

“Liquidating Trust Asset Proceeds” means any and all proceeds from the Liquidating Trust 
Assets, including, without limitation, any cash or other property received from or in connection 
with the Liquidating Trust Assets or the prosecution, settlement, or adjudication of any related 
Estate Causes of Action that are Liquidating Trust Assets. 

“Liquidating Trust Beneficiaries” means collectively the Holders of Allowed DIP Facility 
Claims, Allowed Prepetition Lender Claims and Allowed General Unsecured Claims, in their 
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capacity as beneficiaries of the Liquidating Trust, and their permitted assigns and transferees in 
accordance with this Agreement. 

“Liquidating Trust Expense Reserve” means the reserve established by the Liquidating 
Trustee to pay the projected expenses of the Liquidating Trust. 

“Liquidating Trustee” has the meaning specified in the Preamble to this Agreement and 
includes any successor Liquidating Trustee appointed pursuant to Article 9.1. 

“Liquidating Trustee Non-Professionals” has the meaning specified in Article 11.1(b). 

“Liquidating Trustee Professionals” has the meaning specified in Article 11.1(a). 

“Parties” has the meaning specified in the Preamble to this Agreement. 

“Permissible Investments” has the meaning specified in Article 2.8. 

“Person” means any individual, corporation, partnership, joint venture, association, trust, 
unincorporated organization, or other legal entity, or any governmental authority, entity, or 
political subdivision thereof. 

“Petition Date” has the meaning specified in the Preamble to this Agreement. 

“Plan” has the meaning specified in the Preamble to this Agreement. 

“Undeliverable Distributions” has the meaning specified in Article 4.3. 

ARTICLE 1  
ESTABLISHMENT, PURPOSE AND FUNDING OF TRUST 

1.1 Creation and Name; Formation  

Upon the Effective Date of the Plan, the Liquidating Trust as referred to in the Plan is 
hereby created.  The Liquidating Trustee may conduct the affairs of the Liquidating Trust under 
the name of “AH Liquidating Trust,” the Liquidating Trust, or such variation thereof as the 
Liquidating Trustee sees fit. 

1.2 Appointment of Liquidating Trustee  

Drivetrain, LLC is hereby appointed to serve as the initial Liquidating Trustee under the 
Plan, and hereby accepts this appointment and agrees to serve in such capacity effective upon the 
Effective Date of the Plan and pursuant to the terms of the Plan and this Agreement.  To effectuate 
an orderly and efficient transition of the administration of the Liquidating Trust Assets from the 
Debtors to the Liquidating Trustee, the Liquidating Trustee may perform certain services in 
connection with its duties and obligations under this Agreement prior to the Effective Date, which 
are hereby ratified as of the Effective Date.  A successor Liquidating Trustee shall be appointed as 
set forth in Article 9.1 in the event the Liquidating Trustee is removed or resigns pursuant to this 
Agreement, or if the Liquidating Trustee otherwise vacates the position. 
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1.3 Purpose of Trust   

 The Plan Proponents and the Liquidating Trustee, pursuant to the Plan and the 
Confirmation Order and in accordance with the Bankruptcy Code, hereby establish the Liquidating 
Trust (i) for the purpose of collecting, administering, distributing and liquidating the Liquidation 
Trust Assets for the benefit of the Liquidating Trust Beneficiaries in accordance with the terms of 
this Agreement and the Plan and (ii) to make distributions to the Liquidating Trust Beneficiaries, 
in each case, to the extent required by and in a manner consistent with the Plan and the priorities 
set forth therein.  The activities of the Liquidating Trust shall be limited to those activities set forth 
in this Agreement and as otherwise contemplated by the Plan.  The Liquidating Trust is intended 
to qualify as a liquidating trust pursuant to Treasury Regulation Section 301.7701-4(d) and the 
primary purpose of the Liquidating Trust shall be to liquidate and distribute the Liquidating Trust 
Assets.  The Liquidating Trust has no objective to continue or engage in the conduct of a trade or 
business, expect to the extent reasonably necessary to, and consistent with, the liquidating purpose 
of the Liquidating Trust as set forth in the Plan.  
 

1.4 Liquidating Trust Assets 

1.4.1 Transfer of Liquidating Trust Assets; Assumption of Liabilities 

 Pursuant to the Plan, the Parties hereby establish the Liquidating Trust on behalf of the 
Liquidating Trust Beneficiaries, to be treated as the grantors and deemed owners of the Liquidating 
Trust Assets and the Debtors hereby transfer, assign, and deliver to the Liquidating Trust, on behalf 
of the Liquidating Trust Beneficiaries, all of their right, title, and interest in the Liquidating Trust 
Assets, including the related claims and Estate Causes of Action in accordance with the provisions 
of the Plan, notwithstanding any prohibition of assignability under applicable non-bankruptcy law.  
Such transfer includes, but is not limited to, all rights to assert, waive or otherwise exercise any 
attorney-client privilege, work product protection or other privilege, immunity, or confidentiality 
provision vested in, or controlled by, the Debtors.  The Liquidating Trustee agrees to accept and 
hold the Liquidating Trust Assets in the Liquidating Trust for the benefit of the Liquidating Trust 
Beneficiaries, subject to the terms of the Plan and this Agreement. 
 

1.4.2 Title to Assets 

(a) On the Effective Date, the Debtors shall transfer the Liquidating Trust 
Assets to the Liquidating Trust for the benefit of the Liquidating Trust Beneficiaries.  
Notwithstanding any prohibition of assignability under applicable non-bankruptcy law, all assets 
and properties encompassed by the Plan shall vest in the Liquidating Trust in accordance with 
section 1141 of the Bankruptcy Code.  Upon the transfer of the Liquidating Trust Assets to the 
Liquidating Trust, the Debtors shall have no interest in or with respect to such Liquidating Trust 
Assets or the Liquidating Trust. 

(b) For all federal income tax purposes, all Parties and Liquidating Trust 
Beneficiaries shall treat the transfer of the Liquidating Trust Assets by the Debtors to the 
Liquidating Trust, as set forth in this Article 1 and in the Plan, as a transfer of such assets by the 
Debtors to the Liquidating Trust Beneficiaries entitled to distributions under this Agreement 
followed by a transfer by such Liquidating Trust Beneficiaries to the Liquidating Trust.  Thus, the 
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Liquidating Trust Beneficiaries shall be treated as the grantors and owners of a grantor trust for 
federal income tax purposes. 

1.4.3 Valuation of Assets 

 As soon as practicable after the Effective Date, the Liquidating Trustee (to the extent that 
the Liquidating Trustee deems it necessary or appropriate in its discretion), shall value the 
Liquidating Trust Assets based on the good faith determination of the Liquidating Trustee.  To the 
extent a valuation is completed, the Liquidating Trustee shall apprise the Liquidating Trust 
Beneficiaries of the value of the Liquidating Trust Assets.  The valuation shall be used consistently 
by all Parties and the Liquidating Trust Beneficiaries for all federal income tax purposes.  The 
Bankruptcy Court shall resolve any dispute regarding the valuation of the Liquidating Trust Assets. 
 

1.5 Nature of Trust 

 The Liquidating Trust is irrevocable, but this Agreement is subject to amendment and 
waiver as provided in the Agreement and the Plan.  The Liquidating Trust is not intended to be, 
and shall not be deemed to be or treated as, a general partnership, limited partnership, limited 
liability partnership, joint venture, corporation, limited liability company, joint stock company or 
association, nor shall the Liquidating Trustee or the Liquidating Trust Beneficiaries for any 
purpose be, or be deemed to be, liable or responsible hereunder as partners or joint venturers.  The 
relationship of the Liquidating Trust Beneficiaries, on the one hand, to the Liquidating Trust and 
the Liquidating Trustee, on the other hand, shall not be deemed a principal or agency relationship, 
and their rights shall be limited to those conferred upon them by this Agreement, the Plan, and the 
Confirmation Order. 
 

1.6 Effectiveness 

 The effectiveness of this Agreement shall occur upon the Effective Date of the Plan.  
 

ARTICLE 2  
DUTIES AND POWERS OF THE LIQUIDATING TRUSTEE 

2.1 Generally 

The Liquidating Trustee shall be responsible for liquidating and administering (or 
abandoning, as the case may be) the Liquidating Trust Assets, including the Estate Causes of 
Action, and taking actions on behalf of, and representing, the Liquidating Trust.  The Liquidating 
Trustee shall have the authority to bind the Liquidating Trust within the limitations set forth herein, 
but shall for all purposes hereunder be acting in the capacity of Liquidating Trustee and not 
individually. 

2.2 Scope of Authority of Liquidating Trustee 

Within the limitations set forth herein, the responsibilities and authority of the Liquidating 
Trustee shall include, without limitation: (i) establishing reserves and investing Cash; (ii) holding 
and administering the Liquidating Trust Assets; (iii) evaluating and determining strategy with 
respect to the Estate Causes of Action and litigating Estate Causes of Action, or settling, 
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transferring, releasing, or abandoning any and all Estate Causes of Action on behalf of the 
Liquidating Trust; provided, however, that, notwithstanding anything in this Agreement to the 
contrary, the Liquidating Trustee shall obtain the consent of the Administrative Agent prior to 
litigating or settling any Estate Cause of Action; (iv) facilitating the prosecution or settlement of 
objections to, or estimations of, Claims asserted against the Debtors or the Liquidating Trust 
Assets; (v) calculating and implementing Distributions to all Allowed Administrative Expense 
Claims (including Allowed Professional Fee Claims up to the Fee Limit), Other Secured Claims, 
Priority Tax Claims and Other Priority Claims from the Claims Reserve in accordance with the 
Plan and this Agreement; (vi) calculating and implementing distributions to the Liquidating Trust 
Beneficiaries in accordance with the Plan and this Agreement; (vii) filing all required tax returns 
for the Liquidating Trust as a grantor trust, in consultation with the Administrative Agent, pursuant 
to Treasury Regulation section 1.671-4(a); (viii) retaining Liquidating Trustee Professionals and 
Liquidating Trustee Non-Professionals as provided in the Plan or this Agreement; (ix) abandoning 
any property of the Liquidating Trust that cannot be sold or distributed economically; (x) making 
interim and final distributions of Liquidating Trust Assets; (xi) winding up the affairs of the 
Liquidating Trust and dissolving it under applicable law; (xii) administering each Debtor’s tax 
obligations, including (a) filing tax returns and paying tax obligations, (b) requesting, if necessary, 
an expedited determination of any unpaid tax liability of each Debtor or its estate under Bankruptcy 
Code section 505(b) for all taxable periods of such Debtor ending after the date on which the 
Chapter 11 Cases were commenced through the liquidation of such Debtor as determined under 
applicable tax laws, and (c) representing the interest and account of each Debtor or its estate before 
any taxing authority in all matters including, without limitation, any action, suit, proceeding or 
audit; (xiii) receiving reasonable compensation for performing services as Liquidating Trustee in 
accordance with this Agreement and paying the reasonable fees, costs, and expenses of any 
Liquidating Trustee Professionals and Liquidating Trustee Non-Professionals in accordance with 
the applicable provisions of this Agreement; (xiv) filing all required reports with the Bankruptcy 
Court regarding the status of the administration of the Liquidating Trust Assets and the assets, 
liabilities, and transfers of the Liquidating Trust; and (xv) carrying out such other responsibilities 
not specifically set forth herein as may be vested in the Liquidating Trustee pursuant to the Plan, 
this Agreement, Bankruptcy Court order, or as may be necessary and proper to carry out the 
provisions of the Plan or this Agreement. 

2.3 Obligations to Liquidating Trust and Beneficiaries 

The Liquidating Trustee’s actions as Liquidating Trustee will be held to standards 
applicable to liquidating trustees under Delaware law. 

2.4 Additional Powers of Liquidating Trustee 

In connection with the administration of the Liquidating Trust, subject to and except as 
otherwise set forth in this Agreement or the Plan, the Liquidating Trustee is hereby authorized to 
perform those acts necessary to accomplish the purposes of the Liquidating Trust.  Without 
limiting, but subject to, the foregoing, the Liquidating Trustee shall, unless otherwise provided in 
this Agreement and subject to the limitations contained herein and in the Plan: 

(a) be expressly authorized and required to hold legal title (on behalf of the 
Liquidating Trust as Liquidating Trustee, but not individually) to the Liquidating Trust Assets, 
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including, but not limited to, the Estate Causes of Action, and be expressly authorized to vote any 
Claim held by the Liquidating Trust in any case or proceeding under the Bankruptcy Code or 
otherwise and to receive any distribution therein; 

(b) be expressly authorized and required to protect and enforce the rights to the 
Liquidating Trust Assets vested in the Liquidating Trust by the Plan by any method deemed 
appropriate in its discretion, including, without limitation, by judicial proceedings or pursuant to 
any applicable bankruptcy, insolvency, moratorium or similar law and general principles of equity; 

(c) be expressly authorized to invest funds (in the manner set forth in Article 
2.8), make distributions, and pay any other obligations owed by the Liquidating Trust from the 
Liquidating Trust Assets as provided herein and in the Plan;  

(d) be expressly authorized and required to prosecute, defend, compromise, 
adjust, analyze, arbitrate, abandon, estimate, or otherwise deal with and settle, in accordance with 
the terms set forth in Article 5 hereof, Claims against the Liquidating Trust or the Liquidating 
Trust Assets; 

(e) be expressly authorized and required to pay expenses and make 
disbursements necessary to preserve and liquidate the Liquidating Trust Assets; 

(f) be expressly authorized and required to make the Distributions as 
contemplated in the Plan and this Agreement; 

(g) be expressly authorized and required to file appropriate tax returns with 
respect to the Liquidating Trust and the Debtors, and pay taxes properly payable by the Liquidating 
Trust, if any, in the exercise of its fiduciary obligations; 

(h) be expressly authorized and required to take such actions as are necessary 
and reasonable to carry out the purposes of the Liquidating Trust; 

(i) be expressly authorized to purchase insurance coverage as the Liquidating 
Trustee, in its sole discretion, deems necessary and appropriate with respect to the assets, 
liabilities, and obligations of the Liquidating Trust; 

(j) be expressly authorized to retain and pay, as applicable, the Liquidating 
Trustee Professionals and Liquidating Trustee Non-Professionals as provided in, and subject to the 
terms of, this Agreement; 

(k) be expressly authorized to incur any reasonable and necessary expenses in 
liquidating and converting the Liquidating Trust Assets to Cash, or otherwise administering the 
Liquidating Trust, as set forth in the Plan or this Agreement; 

(l) be expressly authorized to terminate the Liquidating Trust and seek to close 
the Chapter 11 Cases pursuant to section 350(a) of the Bankruptcy Code; and 
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(m) be expressly authorized and required to assume such other powers as may 
be vested in or assumed by the Liquidating Trust pursuant to the Plan or Bankruptcy Court order, 
or as may be necessary and proper to carry out the provisions of the Plan or this Agreement. 

2.5 General Authority of the Liquidating Trustee 

Unless specifically stated otherwise herein, the Liquidating Trustee shall not be required 
to obtain Bankruptcy Court approval with respect to any proposed action or inaction: (a) authorized 
in this Agreement; or (b) specifically contemplated in the Plan.  

2.6 Limitation of Liquidating Trustee’s Authority; No On-Going Business 

(a) The Liquidating Trustee shall have no power or authority except as set forth 
in this Agreement or in the Plan. 

(b) The Liquidating Trustee shall not be authorized to engage in any trade or 
business with respect to the Liquidating Trust Assets or any proceeds therefrom except to the 
extent reasonably necessary to, and consistent with, the liquidation purpose of the Liquidating 
Trust.  The Liquidating Trustee shall take such actions consistent with the prompt orderly 
liquidation of the Liquidating Trust Assets as required by applicable law and consistent with the 
treatment of the Liquidating Trust as a liquidating trust under Treasury Regulation section 
301.7701-4(d), to the extent such actions are permitted by this Agreement. 

2.7 Other Activities 

The Liquidating Trustee shall be entitled to retain Liquidating Trustee Professionals and 
Liquidating Trustee Non-Professionals, in consultation with the Administrative Agent, in 
accordance with the terms of this Agreement and to assist with the administration of the 
Liquidating Trust including, but not limited to, Professionals retained by the Debtors and/or by the 
Committee, without the need for an order of the Bankruptcy Court.  The provision of services by 
any Professional retained in these Chapter 11 Cases shall not disqualify such Professional from 
employment by the Liquidating Trustee and any conflict of interest with respect to such firm’s 
prior representations in these Chapter 11 Cases shall be deemed waived upon entry of the 
Confirmation Order.  The Liquidating Trustee, the Liquidating Trustee Professionals, and the 
Liquidating Trustee Non-Professionals may be retained in matters that are unrelated to the 
Liquidating Trust by banks, bank groups or other institutional lenders or debt holders who are, or 
whose Affiliates are, Liquidating Trust Beneficiaries or its Affiliates, so long as such other 
retention does not involve holding or representing any interest adverse to the interests of the 
Liquidating Trust, or otherwise preclude or impair the Liquidating Trustee from performing its 
duties under this Agreement. 

2.8 Investment and Safekeeping of Liquidating Trust Assets 

All monies and other assets received by the Liquidating Trustee shall, until distributed or 
paid over as herein provided, be segregated from all other monies and assets of the Liquidating 
Trustee, and further, shall be held in trust for the benefit of the Liquidating Trust Beneficiaries, 
but need not be segregated from other Liquidating Trust Assets, unless and to the extent required 
by the Plan and this Agreement.  The Liquidating Trustee shall promptly invest any such monies 
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in the manner set forth in this Article 2.8, but shall otherwise be under no liability for interest or 
income on any monies received by the Liquidating Trust hereunder and held for distribution or 
payment to the Liquidating Trust Beneficiaries, except as such interest shall actually be received.  
Investment of any monies held by the Liquidating Trust shall be administered in accordance with 
the general duties and obligations hereunder.  The right and power of the Liquidating Trustee to 
invest the Liquidating Trust Assets, the proceeds thereof, or any income earned by the Liquidating 
Trust, shall be limited to the right and power to: (i) invest such Liquidating Trust Assets (pending 
distributions in accordance with the Plan or this Agreement) in (a) short-term direct obligations of, 
or obligations guaranteed by, the United States of America or (b) short-term obligations of any 
agency or corporation which is or may hereafter be created by or pursuant to an act of the Congress 
of the United States as an agency or instrumentality thereof; or (ii) deposit such assets in demand 
deposits at any bank or trust company, which has, at the time of the deposit, a capital stock and 
surplus aggregating at least $1,000,000,000 (collectively, the “Permissible Investments”) 
provided, however, that the scope of any such Permissible Investments shall be limited to include 
only those investments that a liquidating trust, within the meaning of Treasury Regulation section 
301.7701-4(d), may be permitted to hold, pursuant to the Treasury Regulations, or any 
modification in the IRS guidelines, whether set forth in IRS rulings, other IRS pronouncements or 
otherwise. 
 

2.9 Establishment of Reserves  

On the Effective Date, (i) the Claims Reserve shall be transferred to the Liquidating Trust 
to fund Distributions to all Allowed Administrative Expense Claims (including Allowed 
Professional Fee Claims up to the Fee Limit), Other Secured Claims, Priority Tax Claims and 
Other Priority Claims and (ii) the Liquidating Trustee shall establish and maintain reserves to 
satisfy current and projected expenses of the Liquidating Trust, and to satisfy Claims and 
contingent liabilities (including Disputed Claims).  The Liquidating Trustee may establish a 
separate Disputed Claims Reserve on account of Distributions of Cash or other property as 
necessary under the Plan.  The Liquidating Trustee may also establish a separate Disputed Tax 
Claims Reserve and may elect to treat any of the Liquidating Trust Assets allocable to, or on 
account of, Disputed Claims as a “disputed ownership fund” governed by Treasury Regulations 
section 1.468B-9, if applicable, pursuant to the Plan. 

ARTICLE 3  
TERM AND COMPENSATION FOR LIQUIDATING TRUSTEE 

3.1 Compensation 

(a) The Liquidating Trustee shall be entitled to receive compensation for 
services rendered on behalf of the Liquidating Trust and reimbursement of expenses as outlined  
in Exhibit A. 

(b) All compensation and other amounts payable to the Liquidating Trustee 
shall be paid out of the Liquidating Trust Expense Reserve. 

3.2 Termination 
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The duties, responsibilities, and powers of the Liquidating Trustee will terminate on the 
date the Liquidating Trust is dissolved and terminated pursuant to Article 12.1, or by an order of 
the Bankruptcy Court. 

3.3 Bond 

The Liquidating Trustee shall not be required to give any bond or surety or other security 
for the performance of its duties unless otherwise ordered by the Bankruptcy Court.  The cost of 
any bond shall be an expense of the Liquidating Trust and paid from the Liquidating Trust Assets. 

3.4 Removal 

The Liquidating Trustee may be removed only for cause by a Final Order of the Bankruptcy 
Court, after notice and a hearing; provided, however, that the Liquidating Trustee may not be 
removed until a successor Liquidating Trustee has been named or is capable of being named 
immediately upon such removal.  For purposes of removing the Liquidating Trustee, “cause” shall 
mean gross negligence, breach of fiduciary duty, breach of trust, and reckless or willful 
mishandling of the Liquidating Trust Assets.  Any fees and unreimbursed expenses that have been 
properly incurred by the Liquidating Trustee in accordance with the terms of this Agreement that 
are owing to the Liquidating Trustee as of the date of the Liquidating Trustee’s removal shall be 
paid to the Liquidating Trustee within seven (7) calendar days of the removal date. 

3.5 Resignation 

The Liquidating Trustee may resign by giving not less than sixty (60) calendar days’ prior 
written notice thereof to the Bankruptcy Court and the Liquidating Trust Beneficiaries. 

ARTICLE 4  
PROVISIONS REGARDING DISTRIBUTIONS 

4.1 Priority and Method of Distributions 

(a) Generally.  The Liquidating Trustee, on behalf of the Liquidating Trust, or 
such other Person as may be designated in accordance with this Agreement, will make distributions 
to the Liquidating Trust Beneficiaries in accordance with this Agreement and in accordance with 
the priorities set forth in, and the other provisions of, the Plan.  Whenever any distribution to be 
made under the Plan or this Agreement is due on a day other than a Business Day, such distribution 
shall be made, without interest, on the immediately succeeding Business Day, but any such 
distribution will have been deemed to have been made on the date due.  

(b) Distribution of Liquidating Trust Assets and Proceeds Thereof.  All 
Liquidating Trust Assets and all Liquidating Trust Asset Proceeds shall be distributed in 
accordance with the terms of this Agreement, the Plan, and the Confirmation Order.  Subject to 
the Lender Reimbursement Right in all circumstances, the  Holders of DIP Facility Claims and 
Prepetition Lender Claims shall be satisfied from the Lender Recovery and the Holders of Allowed 
General Unsecured Claims and Subordinated Notes Claims shall be satisfied from the GUC 
Recovery, provided, however, if there is any dispute between the Liquidating Trust Beneficiaries 
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concerning the allocation of proceeds from the Estate Causes of Action, the Liquidating Trustee 
shall resolve the dispute in good faith consultation with the Administrative Agent.   

(c) Timing of Distributions.  Except as specifically set forth in the Plan and 
Section 4.1(d), the Liquidating Trustee may determine, in its discretion, the appropriate timing, 
amount, and cadence for distributions; provided, that the Liquidating Trustee shall make 
continuing efforts to make timely distributions and not unduly prolong the duration of the 
Liquidating Trust. 

(d) Periodic Distribution Requirement.  Subject to the provisions of this Article 
4 and to the extent required to maintain grantor trust tax status, the Liquidating Trustee is required 
to distribute within thirty (30) days after the end of each calendar quarter following the Effective 
Date, or upon such other interval as the Bankruptcy Court may order, but in no event less 
frequently than annually, to the Liquidating Trust Beneficiaries the Liquidating Trust’s net income 
plus all net proceeds from the sale, realization, settlement, or liquidation of the Liquidating Trust 
Assets, except that the Liquidating Trustee may retain an amount of net proceeds or net income 
reasonably necessary to maintain the value of the Liquidating Trust Assets, to satisfy current and 
projected expenses of the Liquidating Trust, and to satisfy Claims and contingent liabilities 
(including Disputed Claims). 

(e) Withholding.  The Liquidating Trustee may withhold from amounts 
distributable to any Person any and all amounts, to be determined in the Liquidating Trustee’s 
reasonable sole discretion, required by any law, regulation, rule, ruling, directive or other 
government equivalent of the United States or of any political subdivision thereof.  To the extent 
that amounts are so withheld and paid over to the appropriate governmental entity, such amounts 
shall be treated for all purposes of this Agreement as having been paid to the Person in respect of 
whom such deduction and withholding was made. 

(f) Tax Identification Numbers.  The Liquidating Trustee is authorized to 
request and obtain from the Liquidating Trust Beneficiaries or any other Person Forms W-8 and/or 
W-9 or such other forms or information relating to the Liquidating Trustee’s obligations to 
withhold as the Liquidating Trustee may reasonably request, and the Liquidating Trustee may 
condition any distribution to any Liquidating Trust Beneficiary or other distributee upon receipt 
of such forms or information. 

4.2 Delivery of Distributions.  

Subject to applicable Bankruptcy Rules, all Distributions to Holders of Allowed Claims 
shall be made to the Disbursing Agent who shall transmit such Distributions to the applicable 
Holders of Allowed Claims or their designees.  Except as otherwise provided herein, Distributions 
to the Holders of Allowed Claims shall be made: (i) at the addresses set forth on the respective 
Proofs of Claim Filed by such Holders; (ii) at the addresses set forth in any written notices of 
address changes delivered to the Liquidating Trustee after the date of any related Proof of Claim; 
or (iii) at the address reflected in the Schedules if no Proof of Claim is Filed and the Liquidating 
Trustee has not received a written notice of a change of address. 

4.3 Undeliverable Distributions. 
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If any Distribution to a Holder of an Allowed Claim is returned as undeliverable, the 
Disbursing Agent shall have no obligation to determine the correct current address of such Holder, 
and no Distribution to such Holder shall be made unless and until the Disbursing Agent is notified, 
in writing, by the Holder of the current address of such Holder within 90 days of such Distribution, 
at which time a Distribution shall be made to such Holder without interest; provided that such 
Distributions shall be deemed unclaimed property or an Unclaimed Distribution under Bankruptcy 
Code section 347(b) at the expiration of the Unclaimed Distribution Deadline.   

The Liquidating Trustee shall make reasonable efforts to update or correct contact 
information for recipients of Undeliverable Distributions, provided, however, nothing contained 
in the Plan or this Agreement shall require the Liquidating Trustee to locate any Liquidating Trust 
Beneficiary. 

4.4 Unclaimed Distributions 

Any Person or Entity which fails to claim any Cash within 90 days from the date upon which 
a distribution is first made shall be deemed an Unclaimed Distribution under Bankruptcy Code 
section 347(b) at the expiration of the Unclaimed Distribution Deadline.  After such date, all 
unclaimed property or interest in property shall revert to the Liquidating Trust to be distributed to 
other Holders of Allowed Claims in accordance with the terms of the Liquidating Trust Agreement 
and the Combined Plan and Disclosure Statement, and the Claim of any other holder to such 
property or interest in property shall be released and forever barred. 

4.5 Remainder Amounts After Final Distribution 

After final Distributions have been made in accordance with the terms of the Plan and this 
Agreement, if the amount of remaining Cash is less than $10,000, the Liquidating Trustee may 
donate such amount to Delaware Pro Se Bankruptcy Foundation or such other charitable 
organization as determined by the Liquidating Trustee in its sole discretion. 

 
4.6 De Minimis Distributions  

If any interim distribution under the Plan to the Holder of an Allowed Claim would be less 
than $100.00, the Liquidating Trustee may withhold such distribution until a final distribution is 
made to such Holder.  If any final distribution under the Plan to the Holder of an Allowed Claim 
would be less than $50.00, the Liquidating Trustee may cancel such distribution.  Any potential 
distributions pursuant to this [Section 4.6] shall be treated as an Unclaimed Distribution under the 
Plan. 

 
ARTICLE 5  

PROCEDURES FOR RESOLUTION OF DISPUTED,  
CONTINGENT, AND UNLIQUIDATED CLAIMS OR EQUITY INTERESTS 

5.1 Objections to Claims; Prosecution of Disputed Claims 

Except insofar as a Claim is Allowed under the Plan on and after the Effective Date, the 
Liquidating Trustee will have the authority, but not the obligation, to do any of the following with 
respect to any Claims or Interests: (1) file, withdraw, or litigate to judgment objections to and 
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requests for estimation of Claims; (2) settle or compromise any Disputed Claim without any further 
notice to or action, order, or approval by the Bankruptcy Court; and (3) administer and adjust the 
Claims register to reflect any such settlements or compromises without any further notice to or 
action, order, or approval by, the Bankruptcy Court.  The Liquidating Trustee shall succeed to any 
pending objections to Claims filed by the Debtors prior to the Effective Date, and shall have and 
retain any and all rights and defenses the Debtors had immediately prior to the Effective Date with 
respect to any Disputed Claim.  The Liquidating Trustee may, but shall not be obligated to, object 
to any Claim. 

5.2 Estimation of Claims 

The Liquidating Trustee may at any time request that the Bankruptcy Court estimate any 
contingent or unliquidated Claim pursuant to section 502(c) of the Bankruptcy Code regardless of 
whether the Debtors or the Liquidating Trustee previously have objected to such Claim or whether 
the Bankruptcy Court has ruled on any such objection.  The Bankruptcy Court will retain 
jurisdiction to estimate any Claim at any time during litigation concerning any objection to any 
Claim, including, without limitation, during the pendency of any appeal relating to any such 
objection.  Subject to the provisions of section 502(j) of the Bankruptcy Code, in the event that the 
Bankruptcy Court estimates any contingent or unliquidated Claim, the amount so estimated shall 
constitute the maximum allowed amount of such Claim.  If the estimated amount constitutes a 
maximum limitation on the amount of such Claim, the Liquidating Trustee may pursue 
supplementary proceedings to object to the allowance of such Claim.  All of the aforementioned 
objection, estimation and resolution procedures are intended to be cumulative and not necessarily 
exclusive of one another.  Claims may be estimated and subsequently compromised, settled, 
withdrawn or resolved by any mechanism approved by the Bankruptcy Court. 

5.3 Payments and Distributions on Disputed Claims 

(a) Notwithstanding anything herein to the contrary: (a) no distribution shall be 
made with respect to any Disputed Claim until such Claim becomes an Allowed Claim (as 
applicable), and (b) unless agreed otherwise by the Liquidating Trustee no distribution shall be 
made to any Person that holds both an Allowed Claim and a Disputed Claim until such Person’s 
Disputed Claims have been resolved by settlement or Final Order. 

(b) Except as otherwise provided in a Final Order or as agreed by the relevant 
parties, distributions on account of Disputed Claims, if any, that become Allowed, shall be made 
by the Liquidating Trustee at such periodic intervals as the Liquidating Trustee determines to be 
reasonably prudent.  No interest will be paid on Disputed Claims that later become Allowed or 
with respect to any distribution in satisfaction thereof to a Holder. 

ARTICLE 6  
LIABILITY AND EXCULPATION PROVISIONS 

6.1 Standard of Liability 

In no event shall the Liquidating Trustee or the Liquidating Trustee Professionals, 
Liquidating Trustee Non-Professionals, Affiliates, representatives, employees, directors, officers 
or principals be held personally liable for any claim, expense, liability or other obligation asserted 
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against the Liquidating Trust.  The Liquidating Trustee and all of its Liquidating Trustee 
Professionals, Liquidating Trustee Non-Professionals, Affiliates, representatives, employees, 
directors, officers or principals shall not be liable for any negligence or any error of judgment 
made in good faith with respect to any action taken or omitted to be taken in good faith, except to 
the extent that the action taken or omitted to be taken by each of the same or their respective 
Liquidating Trustee Professionals, Liquidating Trustee Non-Professionals, Affiliates, 
representatives, employees, directors, officers or principals is determined by a Final Order to be 
solely due to their own respective gross negligence, willful misconduct, fraud or, solely in the case 
of the Liquidating Trustee, breach of fiduciary duty.  Any act or omission taken with the approval 
of the Bankruptcy Court will be conclusively deemed not to constitute gross negligence or willful 
misconduct.  

6.2 Reliance by Liquidating Trustee 

Except as otherwise provided herein: 

(a) the Liquidating Trustee may rely, and shall be protected in acting upon, any 
resolution, certificate, statement, installment, opinion, report, notice, request, consent, order, or 
other paper or document reasonably believed to be genuine and to have been signed or presented 
by the proper party or parties; 

(b) the Liquidating Trustee shall not be liable for any action reasonably taken 
or not taken in accordance with the advice of a Liquidating Trustee Professional; and 

(c) persons dealing with the Liquidating Trustee shall look only to the 
Liquidating Trust Assets to satisfy any liability incurred by the Liquidating Trustee to such person 
in carrying out the terms of this Agreement, and the Liquidating Trustee shall not have any 
personal obligation to satisfy any such liability, except to the extent that actions taken or not taken 
after the Effective Date by the Liquidating Trustee are determined by a Final Order to be solely 
due to the Liquidating Trustee’s own gross negligence, willful misconduct, fraud or breach of 
fiduciary duty. 

6.3 Exculpation; Indemnification 

(a) Exculpation.  From and after the Effective Date, the Liquidating Trustee, 
the Liquidating Trustee Professionals, the Liquidating Trustee Non-Professionals, and each of their 
Affiliates, representatives, employees, directors, officers or principals, shall be and hereby are 
exculpated by all Persons and Entities, including, without limitation, Holders of Claims and other 
parties in interest, from any and all claims, causes of action and other assertions of liability arising 
out of the discharge of the powers and duties conferred upon said parties pursuant to or in 
furtherance of this Agreement, the Plan, or any order of the Bankruptcy Court or applicable law or 
otherwise, except only for actions taken or not taken, from and after the Effective Date only to the 
extent determined by a Final Order to be solely due to their own respective gross negligence, 
willful misconduct, fraud, or, solely in the case of the Liquidating Trustee, breach of fiduciary 
duty. 

(b) Indemnification.  The Liquidating Trust shall indemnify, defend and hold 
harmless the Liquidating Trustee, the Liquidating Trustee Professionals and Liquidating Trustee 
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Non-Professionals, solely from Liquidating Trust Assets, from and against any and all claims, 
causes of action, liabilities, obligations, losses, damages or expenses (including attorneys’ fees and 
expenses) occurring after the Effective Date, other than to the extent determined by a Final Order 
to be solely due to their own respective gross negligence, willful misconduct, or, solely in the case 
of the Liquidating Trustee, breach of fiduciary duty, to the fullest extent permitted by applicable 
law.  Satisfaction of any obligation of the Liquidating Trust arising pursuant to the terms of this 
Article 6 shall be payable only from the Liquidating Trust Assets, may be advanced (from 
insurance or Liquidating Trust Assets) prior to the conclusion of such matter, and such right to 
payment shall be prior and superior to any other rights to receive a distribution of the Liquidating 
Trust Assets. 

ARTICLE 7  
LIQUIDATING TRUST BENEFICIARIES 

7.1 Identification of Liquidating Trust Beneficiaries 

In order to determine the actual names and addresses of the Liquidating Trust Beneficiaries, 
the Liquidating Trustee shall be entitled to conclusively rely on the names and addresses set forth 
in the Debtors’ Schedules or filed proofs of claim, unless the Liquidating Trustee receives timely 
notice of a Liquidating Trust Beneficiary’s change of address.  Each Liquidating Trust 
Beneficiary’s right to distribution from the Liquidating Trust, which is dependent upon such 
Liquidating Trust Beneficiary’s classification under the Plan, shall be that accorded to such 
Liquidating Trust Beneficiary under the Plan. 

7.2 Beneficial Interest Only 

 The ownership of a Liquidating Trust Interest shall not entitle any Liquidating Trust 
Beneficiary to any title in or to, possession of, management of or control of any of the Liquidating 
Trust Assets, or to require an accounting, except as specifically provided herein.  
 

7.3 Transferability of Liquidating Trust Beneficiaries’ Interests 

The beneficial interests that are owned by the Liquidating Trust Beneficiaries, which shall 
be reflected only on the records of the Liquidating Trust maintained by the Liquidating Trustee, 
shall be uncertificated, are not negotiable, and shall not be assignable or transferable voluntarily.  
In the case of a deceased individual Liquidating Trust Beneficiary, its executor or administrator 
shall succeed to such decedent’s beneficial interest upon notice to the Liquidating Trustee.  

ARTICLE 8  
ADMINISTRATION 

8.1 Purpose of the Liquidating Trust 

The Liquidating Trust shall be established for the primary purpose of liquidating its assets, 
in accordance with Treasury Regulation section 301.7701-4(d), with no objective to continue or 
engage in the conduct of a trade or business, except to the extent reasonably necessary to, and 
consistent with, the liquidation purpose of the Liquidating Trust.  Accordingly, the Liquidating 
Trustee shall, in an expeditious but orderly manner, liquidate and convert to Cash the Liquidating 
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Trust Assets, make timely distributions to the Liquidating Trust Beneficiaries and not unduly 
prolong its duration, and shall take or refrain from taking such other actions as may be necessary, 
in the Liquidating Trustee’s reasonable judgment, to preserve and maintain the status of the 
Liquidating Trust as a “liquidating trust” and as a “grantor trust” within the meaning of Treasury 
Regulation sections 301.7701-4(d) and 1.671-4(a).  The Liquidating Trust shall not be deemed a 
successor-in-interest of the Debtors for any purpose other than as specifically set forth in the Plan 
or this Agreement. 

8.2 Books and Records 

The Liquidating Trustee shall maintain books and records relating to the administration of 
the Liquidating Trust Assets and the distribution by the Liquidating Trustee of the proceeds 
therefrom in such detail and for such period of time as may be necessary to make full and proper 
accounting in respect thereof and to comply with applicable provisions of law.  The Liquidating 
Trustee shall also maintain books and records relating to the administration of the Liquidating 
Trust Assets (including the Estate Causes of Action), the income and expenses of the Liquidating 
Trust, and the payment of expenses of and liabilities of, claims against or assumed by, the 
Liquidating Trust in such detail and for such period of time as may be necessary to make full and 
proper accounting in respect thereof and to comply with applicable provisions of law.  Except as 
otherwise provided herein or in the Plan, nothing in this Agreement requires the Liquidating 
Trustee to file any accounting or seek approval of any court with respect to the administration of 
the Liquidating Trust, or as a condition for making any payment or distribution out of the 
Liquidating Trust Assets.  

8.3 Compliance with Laws 

Any and all distributions of Liquidating Trust Assets shall comply with all applicable laws 
and regulations, including, but not limited to, applicable federal and state tax and securities laws. 

ARTICLE 9  
SUCCESSOR LIQUIDATING TRUSTEE 

9.1 Successor Liquidating Trustee 

In the event the Liquidating Trustee is removed by the Bankruptcy Court, resigns pursuant 
to this Agreement, or otherwise vacates its position, a successor Liquidating Trustee shall be 
appointed that is mutually acceptable to the Administrative Agent and counsel to the Liquidating 
Trust.  Any successor Liquidating Trustee appointed hereunder shall execute an instrument 
accepting such appointment.  Thereupon, such successor Liquidating Trustee shall, without any 
further act, become vested with all the estates, properties, rights, powers, trusts and duties of its 
predecessor in the Liquidating Trust with like effect as if originally named herein; provided, 
however, that a removed or resigning Liquidating Trustee shall, nevertheless, when requested in 
writing by the successor Liquidating Trustee, execute and deliver any reasonable instrument or 
instruments conveying and transferring to such successor Liquidating Trustee all the estates, 
properties, rights, powers, and trusts of such removed or resigning Liquidating Trustee. 

ARTICLE 10  
REPORTING 
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10.1 Quarterly and Final Reports 

As soon as practicable but in no event later than thirty (30) calendar days after the end of 
the first full quarter following the Effective Date and on a quarterly basis thereafter until all Cash 
in the Liquidating Trust has been distributed or otherwise paid out in accordance with the Plan and 
this Agreement, the Liquidating Trustee shall File a report with the Bankruptcy Court setting forth 
the amounts, recipients, and dates of all Distributions made by the Liquidating Trustee through 
each applicable reporting period. 

10.2 Federal Income Tax 

(a) Grantor Trust Status.  Subject to definitive guidance from the IRS or a court 
of competent jurisdiction to the contrary (including the issuance of applicable Treasury 
Regulations, the receipt by the Liquidating Trustee of a private letter ruling if the Liquidating 
Trustee so requests one, or the receipt of an adverse determination by the IRS upon audit if not 
contested by the Liquidating Trustee), the Liquidating Trustee shall file tax returns for the 
Liquidating Trustee as a grantor trust pursuant to Treasury Regulation section 1.671-4(a). 

(b) Allocations of Liquidating Trust Taxable Income.  Subject to the provisions 
of Article 10.2(a) hereof, allocations of Liquidating Trust taxable income shall be determined by 
reference to the manner in which an amount of cash equal to such taxable income would be 
distributed (without regard to any restriction on distributions described herein) if, immediately 
prior to such deemed distribution, the Liquidating Trust had distributed all of its assets (valued for 
this purpose at their tax book value) to the Liquidating Trust Beneficiaries (treating any Holder of 
a Disputed Claim, for this purpose, as a current Liquidating Trust Beneficiary entitled to 
distributions), taking into account all prior and concurrent distributions from the Liquidating Trust 
(including any distributions held in reserve pending the resolution of Disputed Claims).  Similarly, 
taxable losses of the Liquidating Trust will be allocated by reference to the manner in which an 
economic loss would be borne immediately after a liquidating distribution of the Liquidating Trust 
Assets.  The tax book value of the Liquidating Trust Assets for this purpose shall equal their fair 
market value on the Effective Date or, if later, the date such assets were acquired by the Liquidating 
Trust, adjusted in either case in accordance with tax accounting principles prescribed by the United 
States Internal Revenue Code, the Treasury Regulations and any other applicable administrative 
and judicial authorities and pronouncements. 

(c) Tax Reporting Duties of Liquidating Trustee.  Within sixty (60) calendar 
days following the end of each taxable year, the Liquidating Trustee shall prepare and distribute a 
statement setting forth the information necessary for each Liquidating Trust Beneficiary to 
determine its share of items of income, gain, loss, deduction or credit for United States federal 
income tax purposes. 

10.3 Other 

The Liquidating Trustee shall file (or cause to be filed) any other statement, returns or 
disclosures relating to the Liquidating Trust or the Liquidating Trust Assets, that are required by 
the IRS or any other Governmental Unit. 
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ARTICLE 11  
LIQUIDATING TRUSTEE PROFESSIONALS  

AND NON-PROFESSIONALS 

11.1 Retention of Liquidating Trustee Professionals and Non-Professionals 

(a) The Liquidating Trustee shall have the right to retain its own professionals 
including, without limitation, claims, disbursing and transfer agents, legal counsel, accountants, 
experts and other agents or advisors, as the Liquidating Trustee deems appropriate (the 
“Liquidating Trustee Professionals”) and on such terms as the Liquidating Trustee deems 
appropriate.  The Liquidating Trustee Professionals shall be compensated in accordance with 
Article 11.2 hereof.  The Liquidating Trustee Professionals so retained need not be “disinterested” 
as that term is defined in the Bankruptcy Code and may include, without limitation, counsel and 
financial advisors of the Committee. 

(b) The Liquidating Trustee shall have the right to retain non-professionals 
including, without limitation, employees, independent contractors or other agents as the 
Liquidating Trustee deems appropriate (the “Liquidating Trustee Non-Professionals”) and on 
such terms as the Liquidating Trustee deems appropriate.  Such Liquidating Trustee Non-
Professionals shall be compensated in accordance with Article 11.2 hereof.  The Liquidating 
Trustee Non-Professionals so retained need not be “disinterested” as that term is defined in the 
Bankruptcy Code. 

11.2 Payment to Liquidating Trustee Professionals and Liquidating Trustee Non-
Professionals 

(a) After the Effective Date, Liquidating Trustee Professionals shall be required 
to submit reasonably detailed invoices on a monthly basis to the Liquidating Trustee, including in 
such invoices a description of the work performed, who performed such work, and if billing on an 
hourly basis, the hourly rate of each such person, plus an itemized statement of expenses.  The 
Liquidating Trustee shall pay those invoices fourteen (14) calendar days after a copy of such 
invoices is provided to the Liquidating Trustee, without Bankruptcy Court approval, unless the 
Liquidating Trustee objects.  If there is a dispute as to a part of an invoice, the Liquidating Trustee 
shall pay the undisputed portion and the Bankruptcy Court shall resolve any disputed amount. 

(b) After the Effective Date, Liquidating Trustee Non-Professionals shall be 
required to submit to the Liquidating Trustee periodic invoices containing information with 
sufficient detail to assess the reasonableness of the fees and charges.  The Liquidating Trustee shall 
pay those invoices fourteen (14) calendar days after a copy of such invoices is provided to the 
Liquidating Trustee, without Bankruptcy Court approval, unless the Liquidating Trustee objects.  
If there is a dispute as to a part of an invoice, the Liquidating Trustee shall pay the undisputed 
portion and the Bankruptcy Court shall resolve any disputed amount. 

(c) All payments to Liquidating Trustee Professionals and Liquidating Trustee 
Non-Professionals shall be paid out of the Liquidating Trust Assets. 

ARTICLE 12  
TERMINATION OF LIQUIDATING TRUST 

Case 21-10883-CTG    Doc 363    Filed 10/08/21    Page 26 of 33



 19 
 

12.1 Duration and Extension 

Notwithstanding any provision of the Plan to the contrary, the Liquidating Trust shall 
dissolve upon the earlier of the distribution of all Liquidating Trust Assets to Liquidating Trust 
Beneficiaries required to be made by the Liquidating Trust under the Plan or the fifth anniversary 
of the creation of the Liquidating Trust, provided, however, that, notwithstanding the foregoing, 
the Liquidating Trust shall be dissolved no later than five (5) years from the Effective Date unless 
the Bankruptcy Court, upon a motion made at least 6 months prior to the fifth anniversary of the 
Effective Date or the end of any extension period approved by the Bankruptcy Court, determines 
that a fixed period extension (not to exceed three (3) years, together with any prior extensions, 
without a favorable letter ruling from the IRS that any further extension would not adversely affect 
the status of the Liquidating Trust as a liquidating trust for federal income tax purposes) is 
necessary to facilitate or complete the recovery and liquidation of the Liquidating Trust Assets; 
provided, however, that adequate funding exists for such extension period as determined by the 
Bankruptcy Court; provided, further, that each request for an extension shall be approved by the 
Bankruptcy Court within six months prior to the conclusion of the extended term.  After (a) the 
final Distribution of the balance of the assets or proceeds of the Liquidating Trust pursuant to the 
Plan, (b) the filing by or on behalf of the Liquidating Trust of a certification of dissolution with 
the Bankruptcy Court in accordance with the Plan, and (c) any other action deemed appropriate by 
the Liquidating Trustee, the Liquidating Trust shall be deemed dissolved for all purposes without 
the necessity for any other or further actions. 

12.2 Diligent Administration 

The Liquidating Trustee shall, as applicable, (i) not unduly prolong the duration of the 
Liquidating Trust; (ii) at all times endeavor to resolve, settle or otherwise dispose of all claims that 
constitute Liquidating Trust Assets; (iii) effect the liquidation and distribution of the Liquidating 
Trust Assets to the Liquidating Trust Beneficiaries in accordance with the terms hereof; and 
(iv) endeavor to terminate the Liquidating Trust as soon as reasonably practicable. 

ARTICLE 13  
AMENDMENT AND WAIVER 

13.1 Amendment and Waiver 

Any substantive provision of this Agreement may be materially amended or waived only 
with the written consent of the Liquidating Trustee and the Administrative Agent or, in the absence 
of such consent, by order of the Bankruptcy Court; provided, however, that no change may be 
made to this Agreement that would adversely affect the federal income tax status of the Liquidating 
Trust as a “grantor trust.”  Subject to the foregoing proviso, technical or non-material amendments 
to or waivers of portions of this Agreement may be made as necessary, to clarify this Agreement 
or to enable the Liquidating Trust to effectuate the terms of this Agreement, with the consent of 
the Liquidating Trustee.  Any amendments to this Agreement shall be provided to the 
Administrative Agent. 

ARTICLE 14  
MISCELLANEOUS PROVISIONS 
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14.1 Intention of Parties to Establish Grantor Trust 

This Agreement is intended to create a grantor trust for United States federal income tax 
purposes and, to the extent provided by law, shall be governed and construed in all respects as a 
grantor trust. 

14.2 Preservation of Privilege 

In connection with the vesting and transfer of the Liquidating Trust Assets pursuant to the 
Plan, including rights and Estate Causes of Action, any attorney-client privilege, work-product 
protection, or other privilege or immunity attaching or relating to any documents or 
communications (of any kind, whether written or oral, electronic or otherwise) held by the Debtors 
shall be transferred to the Liquidating Trust and shall vest in the Liquidating Trust.  Accordingly, 
in connection with the prosecution and/or investigation of the Estate Causes of Action by the 
Liquidating Trustee, any and all directors, officers, employees, counsel, agents, or attorneys-in-
fact, of the Debtors, cannot assert any attorney-client privilege, work product protection, or other 
privilege or immunity attaching or relating to any documents or communications (of any kind, 
whether written or oral, electronic or otherwise) held by the Debtors or otherwise prevent, hinder, 
delay, or impede production or discussion of documents or communications requested by the 
Liquidating Trustee in discovery (whether formal or informal, and including without limitation, 
depositions, written discovery, and interviews).  The Debtors and the Liquidating Trustee shall 
take all necessary actions to protect the transfer of such privileges, protections and immunities.   

14.3 Prevailing Party 

Subject to Article 6.3(b) hereof, if the Liquidating Trustee or the Liquidating Trust, as the 
case may be, is the prevailing party in a dispute regarding the provisions of this Agreement or the 
enforcement thereof, then such prevailing party shall be entitled to collect any and all costs, 
expenses and fees, including attorneys’ fees, from the non-prevailing party incurred in connection 
with such dispute or enforcement action. 

14.4 Confidentiality 

The Liquidating Trustee, and each of its employees, members, agents, professionals and 
advisors, including the Liquidating Trustee Professionals and Liquidating Trustee Non-
Professionals, (each a “Confidential Party” and collectively the “Confidential Parties”) shall 
hold strictly confidential and not use for personal gain any material, non-public information of 
which they have become aware in their capacity as a Confidential Party, of or pertaining to any 
Entity to which any of the Liquidating Trust Assets relates; provided, however, that such 
information may be disclosed if (a) it is now or in the future becomes generally available to the 
public other than as a result of a disclosure by the Confidential Parties, or (b) such disclosure is 
required of the Confidential Parties pursuant to legal process including but not limited to subpoena 
or other court order or other applicable laws or regulations.  In the event that any Confidential 
Party is requested to divulge confidential information pursuant to this subparagraph (b), such 
Confidential Party shall promptly, in advance of making such disclosure, provide reasonable notice 
of such required disclosure to the Liquidating Trustee to allow him sufficient time to object to or 
prevent such disclosure through judicial or other means and shall cooperate reasonably with the 
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Liquidating Trustee in making any such objection, including but not limited to appearing in any 
judicial or administrative proceeding in support of any objection to such disclosure. 

14.5 Laws as to Construction 

This Agreement shall be governed by and construed in accordance with the laws of the 
State of Delaware, without giving effect to rules governing the conflict of law. 

14.6 Severability 

Except with respect to provisions herein that are contained in the Plan, if any provision of 
this Agreement or the application thereof to any Person, Entity or circumstance shall be finally 
determined by a court of competent jurisdiction to be invalid or unenforceable to any extent, the 
remainder of this Agreement, or the application of such provision to Persons, Entities or 
circumstances other than those as to which it is held invalid or unenforceable, shall not be affected 
thereby, and shall be valid and enforceable to the fullest extent permitted by law. 

14.7 Notices 

Any notice or other communication hereunder shall be in writing and shall be deemed to 
have been sufficiently given, for all purposes, if delivered by facsimile (at the numbers set forth 
below) and deposited, postage prepaid, in a post office or letter box addressed to the person (or 
their successors or replacements) for whom such notice is intended at such address as set forth 
below, or such other addresses as may be filed with the Bankruptcy Court: 

Liquidating Trustee: 

Drivetrain, LLC 
Attn: David Mack 
410 Park Avenue, Suite 400 
New York, NY 10022 

 
With a copy to: 

 
  

 

14.8 Notices if to a Liquidating Trust Beneficiary 

Any notice or other communication hereunder shall be in writing and shall be deemed to 
have been sufficiently given, for all purposes, if deposited, postage prepaid, in a post office or 
letter box addressed to the person for whom such notice is intended to the name and address set 
forth on such Liquidating Trust Beneficiary’s proof of claim or such other notice filed with the 
Bankruptcy Court, or if none of the above has been filed, to the address set forth in the Debtors’ 
Schedules or provided to the Liquidating Trustee pursuant to Article 7.1. 
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14.9 Survivability 

Notwithstanding any provision of the Plan to the contrary, the terms and provisions of this 
Agreement shall remain fully binding and enforceable notwithstanding any vacancy in the position 
of the Liquidating Trustee. 

14.10 Headings 

The section headings contained in this Agreement are solely for the convenience of 
reference and shall not affect the meaning or interpretation of this Agreement or of any term or 
provision hereof. 

14.11 Conflicts with Plan Provisions 

Except as otherwise expressly stated herein, if any of the terms and/or provisions of this 
Agreement conflict with the terms and/or provisions of the Plan or the Confirmation Order, then 
the Plan or the Confirmation Order, as applicable, shall govern.  Notwithstanding anything to the 
contrary in this Agreement, nothing in this Agreement shall modify or alter the Lender Recovery 
or the Lender Reimbursement Right as set forth in the Plan without the consent of the 
Administrative Agent. 
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Signature Page to Liquidating Trust Agreement 
 

IN WITNESS WHEREOF, the Parties hereto have either executed and acknowledged this 
Agreement, or caused it to be executed and acknowledged on their behalf by their duly authorized 
officers all as of the date first above written. 

 
Drivetrain, LLC, as Liquidating Trustee 
 
 
By:    
Name:  David Mack 
 
 
 
 
AH Liquidation, Inc. and related Debtors 
 
 
By:    
Name:  
Title:   
 
 
 
Official Committee of Unsecured Creditors of AH 
Liquidation, Inc., et al.  

By:   
Name: 
Solely in his capacity as Chair of the Official 
Committee of Unsecured Creditors  
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Exhibit A3 
 
 

 
3 Exhibit A will be subsequently filed. 
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Schedule of Estate Causes of Action1 
 

This schedule represents the most current list of Estate Causes of Action to be retained in 
connection with the Combined Plan and Disclosure Statement (subject to the terms thereof). The 
Plan Proponents expressly reserve the right to alter, modify, remove, augment or supplement this 
schedule at any time in accordance with the Combined Plan and Disclosure Statement. 
 
The Estate Causes of Action listed below is a non-exhaustive list of Causes of Action retained in 
connection with the Combined Plan and Disclosure Statement.  Notwithstanding anything to the 
contrary in the Plan Supplement or this schedule, nothing herein shall modify or alter the APA, 
including, without limitation, the definition of Excluded Actions in the APA. 
 
Estate Causes of Action include, but are not limited to:  
 
Former Insider Claims 
 
Claims and Causes of Action against former directors and former officers of the Debtors as of 
immediately prior to the Closing Date that are Excluded Actions under the APA. 
 
Current Insider Claims  
 
Steve Woody  
 
Non-Insider Claims 
 
None 

 
1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Amended 
Joint Combined Chapter 11 Plan of Liquidation and Disclosure Statement of AH Liquidation, Inc. and Certain 
Affiliate Debtors [D.I. 333] (as further amended, modified, or supplemented, the “Combined Plan and Disclosure 
Statement”). 
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