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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
_________________________________________
)
)
)
AH LIQUIDATION, INC., et al.,1
)
)
)
Debtors.
)
_________________________________________ )
In re:

Chapter 11
Case No. 21-10883 (CTG)
(Jointly Administered)
Re: D.I. 331, 333, 363, 380 & 382

ORDER (I) APPROVING THE JOINT COMBINED PLAN OF LIQUIDATION AND
DISCLOSURE STATEMENT ON A FINAL BASIS AND (II) CONFIRMING THE
COMBINED PLAN AND DISCLOSURE STATEMENT
Upon the filing by the above-captioned debtors (the “Debtors”) and the Official
Committee of Unsecured Creditors (the “Committee,” together with the Debtors, the “Plan
Proponents”) of the Second Amended Joint Combined Chapter 11 Plan of Liquidation and
Disclosure Statement for AH Liquidation, Inc. and Certain Affiliate Debtors [D.I. 380] (the
disclosure statement portion thereof, the “Disclosure Statement” and the chapter 11 plan portion
thereof, the “Plan,” as may be modified, supplemented and/or amended from time to time, and
collectively, the “Combined Plan and Disclosure Statement”),2 which is attached hereto as
Exhibit 1; and the Court previously having entered the Order (A) Granting Interim Approval of
the Amended Joint Combined Plan of Liquidation and Disclosure Statement, (B) Granting
Approval of Procedures for the Solicitation and Tabulation of Votes to Accept or Reject the Joint
Combined Plan and Disclosure Statement, (C) Scheduling the Combined Hearing on Final

1

The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613);
and RM Liquidation, Inc. (0430).
2

Capitalized terms used in this Confirmation Order but not otherwise defined shall have the same meaning as in the
Combined Plan and Disclosure Statement.
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Approval of the Adequacy of the Disclosure Statement and Confirmation of the Plan,
(D) Approving the Form of Ballots and Solicitation Package, (E) Approving the Notice Provisions,
and (F) Granting Related Relief [D.I. 331] (the “Plan Procedures Order”) approving the
Combined Plan and Disclosure Statement as containing adequate information for purposes of
soliciting votes on the Combined Plan and Disclosure Statement pursuant to section 1125 of the
Bankruptcy Code; and, as evidenced by the Affidavit of Service [D.I. 362], the Plan Proponents
having served the documents required by the Plan Procedures Order on the Holders of Claims and
Interests and other parties in interest pursuant to the Plan Procedures Order; and the Plan
Proponents having filed the documents comprising the Plan Supplement on October 8, 2021
[D.I. 363] (as may be amended, modified or supplemented, the ”Plan Supplement”); and the
Court having considered the Declaration of Jonathan Killion in Support of Confirmation of the
Joint Combined Plan and Disclosure Statement [D.I. 383] (the “Confirmation Declaration”) and
the Declaration of Kim D. Steverson of Omni Agent Solutions Regarding Voting and Tabulation
of Ballots Case on Joint Combined Plan and Disclosure Statement [D.I. 382] (the “Voting
Certification”); and the Court having considered the record in these Chapter 11 Cases, the
stakeholder support for the Combined Plan and Disclosure Statement evidenced on the record and
in the Voting Certification, the compromises and settlements embodied in and contemplated by
the Combined Plan and Disclosure Statement, the submissions and arguments of counsel regarding
confirmation of the Combined Plan and Disclosure Statement, and the evidence regarding
confirmation of the Combined Plan and Disclosure Statement; and the Combined Hearing having
occurred on October 27, 2021; and after due deliberation:
THE COURT HEREBY FINDS:
A.

This Court has jurisdiction over these Chapter 11 Cases pursuant to

28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States
2
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District Court for the District of Delaware, dated as of February 29, 2012. Venue of these
proceedings and the Chapter 11 Cases in this district is proper pursuant to 28 U.S.C. §§ 1408 and
1409. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and this Court may enter a final
order hereon under Article III of the United States Constitution.
B.

The disclosures contained in the Combined Plan and Disclosure Statement

provided Holders of Claims entitled to vote on the Combined Plan and Disclosure Statement with
adequate information to make an informed decision as to whether to vote to accept or reject the
Combined Plan and Disclosure Statement in accordance with section 1125(a)(1) of the Bankruptcy
Code.
C.

The Combined Plan and Disclosure Statement, the Combined Hearing

Notice, and the form of Ballot provided Holders of Claims and Interests and other parties in interest
with sufficient notice of the injunction, exculpation, and release provisions contained in Article
XIII of the Combined Plan and Disclosure Statement in satisfaction of the requirements of
Bankruptcy Rule 3016(c).
D.

Notice of the Combined Hearing was adequate pursuant to Bankruptcy

Rules 2002 and 3020.
E.

The Combined Plan and Disclosure Statement was solicited in good faith

and in compliance with the applicable provisions of the Bankruptcy Code and Bankruptcy Rules.
F.

The Holders of Claims in Class 2 (Prepetition Lender Claims) have voted

to accept the Combined Plan and Disclosure Statement in the numbers and amounts required by
section 1126(c) of the Bankruptcy Code.
G.

At least one impaired class has voted to accept the Combined Plan and

Disclosure Statement, and the Plan does not discriminate unfairly as it is fair and equitable with

3
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respect to each class of Claims or Interests that is impaired under, and has not accepted, the
Combined Plan and Disclosure Statement. Therefore, the “cramdown” provisions of section
1129(b) have been met.
H.

Approval of the release, exculpation, and injunction provisions set forth in

the Combined Plan and Disclosure Statement is warranted. The releases provided by the Debtors
set forth in Article XIII.C of the Combined Plan and Disclosure Statement represent a valid
exercise of the Debtors’ business judgment and are an integral element of the Global Settlement
and the other transactions incorporated into the Combined Plan and Disclosure Statement. The
releases provided by third parties set forth in Article XIII.D of the Combined Plan and Disclosure
Statement are appropriate in that such releases are consensual. Further, the Combined Plan and
Disclosure Statement and the Ballots contain sufficient disclosure of the releases provided by third
parties set forth Article XIII.D of the Combined Plan and Disclosure Statement, including that
voting to accept the Combined Plan and Disclosure Statement will result in such party consenting
to such releases. The exculpations in favor of the Exculpated Parties set forth in Article XIII.B of
the Combined Plan and Disclosure Statement meet the standard to which fiduciaries are held as
reflected in In re PWS Holding Corp, 228 F.3d 224 (3d Cir. 2000), and the injunction set forth in
Article XIII.A of the Combined Plan and Disclosure Statement serves to effectuate the release and
exculpation provisions.
I.

The Plan Proponents have met the burden of proving the Combined Plan

and Disclosure Statement complies with and satisfies all of the applicable elements of section
1129(a) of the Bankruptcy Code by a preponderance of the evidence.

4
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IT IS HEREBY ORDERED THAT:
A.

Final Approval of Adequacy of Disclosures Contained in Combined Plan and
Disclosure Statement
1.

The Combined Plan and Disclosure Statement is approved on a final basis

as having adequate information as contemplated by section 1125(a)(1) of the Bankruptcy Code.
B.

Confirmation of the Combined Plan and Disclosure Statement
2.

The Combined Plan and Disclosure Statement is confirmed and approved

3.

Any and all objections or reservations of rights to the Combined Plan and

in all respects.

Disclosure Statement that have not been withdrawn or resolved prior to the Combined Hearing are
hereby overruled.
4.

The documents contained in the Plan Supplement are integral to the

Combined Plan and Disclosure Statement and are approved by the Court, and each of the Plan
Proponents, the Liquidating Trust, and the Liquidating Trustee on behalf of the Liquidating Trust,
as applicable, are authorized to take all actions required under the Combined Plan and Disclosure
Statement and the Plan Supplement to effectuate the Combined Plan and Disclosure Statement and
the transactions contemplated therein.
5.

The terms of the Combined Plan and Disclosure Statement, the Plan

Supplement, and the exhibits thereto are incorporated herein by reference and are an integral part
of this Confirmation Order. The terms of the Combined Plan and Disclosure Statement, the Plan
Supplement, all exhibits thereto and all other relevant and necessary documents executed or to be
executed in connection with the transactions contemplated by the Combined Plan and Disclosure
Statement shall be effective and binding as of the Effective Date. The failure to specifically
include or refer to any particular article, section, or provision of the Combined Plan and Disclosure

5
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Statement, the Plan Supplement, or any related document in this Confirmation Order does not
diminish or impair the effectiveness or enforceability of such article, section, or provision.
6.

This Confirmation Order shall constitute all approvals and consents

required, if any, by the laws, rules or regulations of any state or any other governmental authority
with respect to the implementation or consummation of the Combined Plan and Disclosure
Statement and any other acts that may be necessary or appropriate for the implementation or
consummation of the Combined Plan and Disclosure Statement. In accordance with section
1142(b) of the Bankruptcy Code, upon the entry of this Confirmation Order, the Plan Proponents,
the Liquidating Debtor, and the Liquidating Trustee on behalf of the Liquidating Trust, as
applicable, each acting by and through their respective officers and agents, are authorized to take
any and all actions necessary or appropriate to implement the Combined Plan and Disclosure
Statement, including, without limitation, forming the Liquidating Trust and entering into the
Liquidating Trust Agreement (substantially in the form included in the Plan Supplement), as
applicable, in each case, without any further order of the Court. The Liquidating Trust shall be
deemed for all purposes to have been created in connection with the Combined Plan and Disclosure
Statement and this Confirmation Order.
7.

Each federal, state, commonwealth, local, foreign or other governmental

agency is authorized to accept for filing and/or recording any and all documents, mortgages and
instruments necessary or appropriate to effectuate, implement or consummate the transactions
contemplated by the Combined Plan and Disclosure Statement and this Confirmation Order.
8.

The amendments and modifications to the Second Amended Joint Combined

Chapter 11 Plan of Liquidation and Disclosure Statement for AH Liquidation, Inc. and Certain
Affiliate Debtors [D.I. 380] since the filing thereof, including as reflected herein, are approved in

6
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accordance with section 1127(a) of the Bankruptcy Code and Rule 3019(a) of the Bankruptcy
Rules.
9.

For the avoidance of doubt, pursuant to Bankruptcy Rule 3020(c)(1), the

following provisions in the Combined Plan and Disclosure Statement are expressly incorporated
into this Confirmation Order as if set forth in full herein and are hereby approved and shall be
effective immediately on the Effective Date without further order or action by the Court, any of
the parties to such release, or any other Person or Entity: (a) the injunction provision (Article
XIII.A); (b) the exculpation provision (Article XIII.B); (c) the releases by the Debtors (Article
XIII.C); and (d) the releases by Holders of Claims and Interests (Article XIII.D).
10.

The Plan Proponents shall cause to be served a notice of the entry of this

Confirmation Order and occurrence of the Effective Date, substantially in the form attached hereto
as Exhibit 2 (the “Effective Date Notice”), upon all parties listed in the creditor matrix maintained
by Omni Agent Solutions, Inc. (the “Claims and Noticing Agent”) no later than three Business
Days after the Effective Date.
C.

Liquidating Trust
11.

The Liquidating Trust Agreement (substantially in the form included in the

Plan Supplement) is hereby approved and the entry by the Plan Proponents into the Liquidating
Trust Agreement is approved and shall not be in conflict with any federal or state law. Further,
the appointment of Drivetrain, LLC as Liquidating Trustee is approved.
D.

Vesting of Assets
12.

As of the Effective Date, pursuant to the provisions of section 1141(b) and

(c) of the Bankruptcy Code, the Liquidating Trust Assets (including all of the Debtors’ rights under
the D&O Policy) shall vest in the Liquidating Trust free and clear of all Claims, interests, liens,
encumbrances, charges, liabilities, and other interests, except as otherwise provided in the
7
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Combined Plan and Disclosure Statement or this Confirmation Order and subject to the terms and
conditions of the Combined Plan and Disclosure Statement and this Confirmation Order.
E.

Cancellation of Interests and Dissolution of the Debtors
13.

In accordance with Article VIII.B.7 of the Combined Plan and Disclosure

Statement, on the Effective Date, all existing Interests in each Debtor shall be cancelled and
released without any distribution or retention of property on account of such Interest.
14.

On the Effective Date and upon: (i) the Debtors, or such entity designated

by the Debtors, making the Effective Date Distributions; (ii) the Debtors causing the Claims
Reserve to be transferred to the Liquidating Trustee for the purpose of making distributions in
accordance with the terms herein; (iii) the Debtors causing the Liquidating Trust Assets to be
transferred to the Liquidating Trust in accordance the terms of the Combined Plan and Disclosure
Statement; (iv) the Initial Lender Recovery having been paid to the DIP Agent; and (v) the Debtors’
material completion of all other duties and functions set forth herein as soon as practicable after
the Effective Date, the officers, directors and managers, as the case may be, of each of the Debtors
shall be deemed to have resigned and each of Dismissed Debtors shall have been deemed dissolved
for all purposes in accordance with applicable state law without further action or notice.
15.

The Liquidating Trustee on behalf of the Liquidating Trust shall be

authorized, in the name of and on behalf of each Debtor, to complete and file each Debtor’s final
federal, state, and local tax return in consultation with the Administrative Agent. Upon completion
of the Liquidating Debtor’s final tax return by the Liquidating Trustee and the entry of a final
decree closing any remaining open Chapter 11 Cases, the Liquidating Debtor shall be deemed
dissolved for all purposes in accordance with applicable state law.

8
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Final Administrative Expense Bar Date
16.

Except as otherwise provided in the Bar Date Order or the Combined Plan

and Disclosure Statement, requests for payment of Administrative Expense Claims arising in the
time period between August 1, 2021 and the Effective Date must be filed with this Court by the
Administrative Claim Bar Date. Such request for payment of Administrative Expense Claim must
include at a minimum: (i) the name of the Holder of the Administrative Expense Claim; (ii) the
asserted amount of the Administrative Expense Claim; (iii) the basis of the Administrative Expense
Claim; and (iv) supporting documentation for the Administrative Expense Claim. FAILURE TO
TIMELY AND PROPERLY FILE AND SERVE SUCH REQUEST FOR PAYMENT OF AN
ADMINISTRATIVE EXPENSE CLAIM ARISING IN THE TIME PERIOD BETWEEN
AUGUST 1, 2021 AND THE EFFECTIVE DATE SHALL RESULT IN SUCH CLAIM BEING
FOREVER BARRED AND DISALLOWED.

IF FOR ANY REASON ANY SUCH

ADMINISTRATIVE EXPENSE CLAIM IS INCAPABLE OF BEING FOREVER BARRED
AND DISALLOWED, THEN THE HOLDER OF SUCH CLAIM SHALL NOT HAVE
RECOURSE TO ANY PROPERTY TO BE DISTRIBUTED PURSUANT TO THE COMBINED
PLAN AND DISCLOSURE STATEMENT AND SHALL BE SUBJECT TO THE INJUNCTION
PROVISION. PURSUANT TO THE DIP ORDER AND THE BAR DATE ORDER, EACH OF
THE PREPETITION SECURED PARTIES AND EACH OF THE DIP SECURED PARTIES
SHALL NOT BE REQUIRED TO FILE ANY REQUEST FOR AN ADMINISTRATIVE
EXPENSE CLAIM.
G.

Miscellaneous
17.

Except as otherwise set forth in the Combined Plan and Disclosure

Statement and upon the occurrence of the Effective Date, the DIP Agent and Administrative Agent
shall be released and discharged from all duties and responsibilities under the DIP Documents and
9
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the Senior Secured Debt Documents, respectively; provided, however, that notwithstanding the
releases in the Combined Plan and Disclosure Statement, entry of this Confirmation Order or the
occurrence of the Effective Date, each of the DIP Order, the DIP Documents and the Senior
Secured Debt Documents shall continue in effect to the extent necessary to: (i) enforce the rights,
Claims, and interests of the DIP Agent or the Administrative Agent vis-a-vis any parties other than
the Released Parties, including subordination rights and claims; (ii) enable the DIP Agent or the
Administrative Agent, as applicable, to appear to be heard in these Chapter 11 Cases or in any
proceedings in the Bankruptcy Court or any other court; (iii) preserve any rights of the DIP Agent
or the Administrative Agent to indemnification obligations under the DIP Documents or Senior
Secured Debt Documents, as applicable, vis-a-vis any parties other than the Released Parties (other
than any Released Party in its capacity as a Prepetition Secured Party, a DIP Secured Party, or the
Buyer); and (iv) enforce any obligation owed to the DIP Agent or the Administrative Agent under
the Combined Plan and Disclosure Statement.
18.

The Combined Plan and Disclosure Statement shall not become effective

unless and until all conditions set forth in Article XII.B of the Combined Plan and Disclosure
Statement have been satisfied or waived pursuant to Article XII.C of the Combined Plan and
Disclosure Statement.
19.

Notwithstanding Bankruptcy Rule 3020(e), the terms and conditions of this

Confirmation Order shall be effective and enforceable immediately upon its entry.
20.

The provisions of the Combined Plan and Disclosure Statement and this

Confirmation Order, including the findings of fact and conclusions of law set forth herein, are nonseverable and mutually dependent.

10
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To the extent of any inconsistency between this Confirmation Order and the

Combined Plan and Disclosure Statement, this Confirmation Order shall govern.
22.

Except as otherwise may be provided in the Combined Plan and Disclosure

Statement or herein, notice of all subsequent pleadings in these Chapter 11 Cases after the Effective
Date shall be limited to the following parties: (i) the Liquidating Trustee and its counsel; (ii) the
U.S. Trustee; (iii) any party known to be directly affected by the relief sought; and (iv) all parties
who have filed a notice of appearance and request for service of papers pursuant to Bankruptcy
Rule 2002.
23.

Once the Plan is fully administered, the Liquidating Debtor or Liquidating

Trustee is authorized to file a final report and a motion seeking a Final Decree of the one remaining
Estate.
24.

Regardless of the manner in which HE Inc. (“HE”) marked and submitted

its ballot, HE has made it clear, in connection with the Combined Hearing, that it does not consent
to the third-party releases contained in Article XIII.D of the Combined Plan and Disclosure
Statement (the “Third-Party Releases”). HE shall not be a Releasing Party and shall not be bound
by the Third-Party Releases contained in Article XIII.D of the Combined Plan and Disclosure
Statement. Accordingly, nothing in the Plan or this Order operates to enjoin HE from asserting or
prosecuting to judgment any claim against any non-Debtor third party. Article XIII.A of the Plan
does, however, operate to enjoin HE (and all creditors) from interfering with the implementation
of the Plan by seeking to recover directly against property that is to be distributed under the Plan
in satisfaction of the obligations set forth in the Plan, including by bringing a direct action against
an insurer that issued an insurance policy under which a debtor is an insured. HE’s objection to
this injunction is overruled on the ground that it is unripe. This ruling is without prejudice,

11
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however, to HE’s right to seek relief from the injunction if and when HE contends that it is entitled,
under applicable non-bankruptcy law, to assert such a direct claim against an insurer.
25.

This Court shall retain jurisdiction with respect to all matters arising from

or related to the implementation of this Confirmation Order and all matters arising in and under
these Chapter 11 Cases, as set forth in Article XIV of the Combined Plan and Disclosure Statement
and section 1142 of the Bankruptcy Code.

Dated: November 5th, 2021
Wilmington, Delaware

CRAIG T. GOLDBLATT
UNITED STATES BANKRUPTCY JUDGE

12
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
AH LIQUIDATION, INC., et al.,

1

Debtors.2

Chapter 11
Case No. 21-10883 (CTG)
(Jointly Administered)

SECOND AMENDED JOINT COMBINED CHAPTER 11 PLAN OF LIQUIDATION
AND DISCLOSURE STATEMENT FOR AH LIQUIDATION, INC.
AND CERTAIN AFFILIATE DEBTORS
PACHULSKI STANG ZIEHL & JONES LLP

FOX ROTHSCHILD LLP

Laura Davis Jones (DE Bar No. 2436)
David M. Bertenthal (CA Bar No. 167624)
Timothy P. Cairns (DE Bar No. 4228)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, Delaware 19899 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400
Email: ljones@pszjlaw.com
dbertenthal@pszjlaw.com
tcairns@pszjlaw.com

Seth A. Niederman (DE No. 4588)
919 North Market Street, Suite 300
Wilmington, DE 19899-2323
Telephone: (302) 654-7444
Facsimile: (302) 656-8920
Email: sniederman@foxrothschild.com
-andMichael A. Sweet (admitted pro hac vice)
345 California Street, Suite 2200
San Francisco, California 94104
Telephone: (415) 364-5540
Facsimile: (415) 391-4436
Email: msweet@foxrothschild.com
-andGordon E. Gouveia (admitted pro hac vice)
321 North Clark Street, Suite 1600
Chicago, IL 60654
Telephone: (312) 980-3816

1

The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613);
and RM Liquidation, Inc. (0430).
2
A complete list of each of the Debtors in these Chapter 11 Cases may be obtained on the website of the Debtors’
claims and noticing agent at https://www.omniagentsolutions.com/avadimhealth or, alternatively, via the Bankruptcy
Court at https://ecf.deb.uscourts.gov/cgi-bin/login.pl with a Public Access to Court Electronic Records (“PACER”)
account, which may be obtained at https://pacer.uscourts.gov. The Debtors’ service address in these Chapter 11 Cases
is 81 Thompson Street, Asheville, NC 28803.
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Facsimile: (312) 517-9201
Email: ggouveia@foxrothschild.com
CHAPMAN AND CUTLER LLP

LOWENSTEIN SANDLER LLP

Larry G. Halperin
Joon P. Hong
1270 Avenue of the Americas
New York, New York 10020
Telephone: 212-655-6000
Facsimile: 212-697-7210
Email: halperin@chapman.com
joonhong@chapman.com

Robert Hirsh (admitted pro hac vice)
Eric Chafetz (admitted pro hac vice)
1251 Avenue of the Americas New York, NY
10020 Telephone: (212) 262-6700
Email: rhirsh@lowenstein.com
echafetz@lowenstein.com

Counsel for the Debtors

Counsel for the Official Committee of
Unsecured Creditors
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INTRODUCTION AND DISCLAIMER3
AH Liquidation, Inc. (“Avadim”), RM Liquidation, Inc. (“Relion”), BP Liquidation Corp.
(“Bionome”), QAA Liquidation, Inc. (“Quality Assurance”), and AH IP Liquidation, Inc.
(“AHIP”), the Debtors and Debtors-in-Possession (collectively, the “Debtors”), and the Official
Committee of Unsecured Creditors (the “Committee”, and together with the Debtors, the “Plan
Proponents”) submit this Amended Joint Combined Chapter 11 Plan of Liquidation and
Disclosure Statement for AH Liquidation, Inc. and Certain Affiliate Debtors (the disclosure
statement portion thereof, the “Disclosure Statement” and the chapter 11 plan portion thereof, the
“Plan,” as may be modified and/or amended from time to time, and collectively, the “Combined
Plan and Disclosure Statement”) to Holders of Claims entitled to vote on the Combined Plan and
Disclosure Statement. The Disclosure Statement is to be used by each such Holder of a Claim
solely in connection with its evaluation of the Plan. Use of this Disclosure Statement for any other
purpose is not authorized.
The Plan Proponents believe that the Plan is in the best interest of creditors and other stakeholders
and is the fairest means of moving these Chapter 11 Cases towards resolution. All creditors
entitled to vote on the Plan are urged to vote in favor of it. In particular and as is set forth in greater
detail in the Committee Support Letter, the Committee, as the statutory fiduciary representative of
unsecured creditors of the Debtors, strongly urges the Holders of General Unsecured Claims to
vote in favor of the Plan.
To be counted, your Ballot must be duly completed, executed, and actually received by the
Debtors’ claims, noticing, and balloting agent, Omni Agent Solutions (“Omni” or the “Voting
Agent”) by 4:00 p.m., prevailing Eastern Time, on October 19, 2021 (the “Voting Deadline”),
unless this deadline is extended by the Plan Proponents.
ALL HOLDERS OF CLAIMS ENTITLED TO VOTE ON THE PLAN ARE ENCOURAGED
TO READ THIS COMBINED PLAN AND DISCLOSURE STATEMENT AND THE OTHER
DOCUMENTS IN THE SOLICITATION PACKAGE CAREFULLY AND IN THEIR
ENTIRETY BEFORE DECIDING TO VOTE TO ACCEPT OR REJECT THE PLAN. THE
DISCLOSURE STATEMENT CONTAINS IMPORTANT INFORMATION ABOUT THE
PLAN AND IMPORTANT CONSIDERATIONS PERTINENT TO ACCEPTANCE OR
REJECTION OF THE PLAN.
This Combined Plan and Disclosure Statement is the only document to be used in connection with
the solicitation of votes on the Plan. No person is authorized by the Plan Proponents to give any
information or to make any representation other than as contained in the Combined Plan and
Disclosure Statement and the supplements attached hereto, incorporated by reference, or referred
to herein. If given or made, such information or representations may not be relied upon as having
been authorized by the Plan Proponents. Although the Plan Proponents will make available to
creditors entitled to vote on the Plan such additional information as may be required by applicable
law prior to the Voting Deadline, the delivery of this Combined Plan and Disclosure Statement
3

All capitalized terms used, but not defined in this Introduction, shall have the meanings ascribed to them in Article
V of the Combined Plan and Disclosure Statement.
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will not under any circumstances imply that the information herein is correct as of any time after
the date hereof.
This Combined Plan and Disclosure Statement contains summaries of certain provisions of the
Plan, certain documents related to the Plan, certain events in the Chapter 11 Cases, and certain
financial information. Such summaries are qualified in their entirety by reference to the full text
of such documents. Factual information contained in this Combined Plan and Disclosure
Statement has been provided by the Debtors’ management, except where otherwise specifically
noted. Unless specifically noted, the financial information contained herein has not been audited
by a certified public accounting firm.
THERE HAS BEEN NO INDEPENDENT AUDIT OF THE FINANCIAL
INFORMATION CONTAINED IN THIS COMBINED PLAN AND DISCLOSURE
STATEMENT EXCEPT AS EXPRESSLY INDICATED HEREIN. THE COMBINED PLAN
AND DISCLOSURE STATEMENT WAS COMPILED FROM INFORMATION OBTAINED
FROM NUMEROUS SOURCES BELIEVED TO BE ACCURATE TO THE BEST OF THE
PLAN PROPONENTS’ KNOWLEDGE, INFORMATION, AND BELIEF.
NO
GOVERNMENTAL AUTHORITY HAS PASSED ON, CONFIRMED, OR DETERMINED
THE ACCURACY OR ADEQUACY OF THE INFORMATION CONTAINED HEREIN.
NOTHING STATED HEREIN SHALL BE DEEMED OR CONSTRUED AS AN
ADMISSION OF ANY FACT OR LIABILITY BY ANY PARTY, OR BE ADMISSIBLE IN
ANY PROCEEDING INVOLVING THE DEBTORS OR ANY OTHER PARTY, OR BE
DEEMED CONCLUSIVE EVIDENCE OF THE TAX OR OTHER LEGAL EFFECTS OF THE
COMBINED PLAN AND DISCLOSURE STATEMENT ON THE DEBTORS OR HOLDERS
OF CLAIMS OR INTERESTS. CERTAIN STATEMENTS CONTAINED HEREIN, BY
NATURE, ARE FORWARD-LOOKING AND CONTAIN ESTIMATES AND
ASSUMPTIONS. THERE CAN BE NO ASSURANCE THAT SUCH STATEMENTS WILL
REFLECT ACTUAL OUTCOMES.
PLEASE NOTE THAT MUCH OF THE INFORMATION CONTAINED HEREIN HAS
BEEN TAKEN, IN WHOLE OR IN PART, FROM INFORMATION CONTAINED IN THE
DEBTORS’ BOOKS AND RECORDS AND CERTAIN PLEADINGS FILED BY THE
DEBTORS WITH THE BANKRUPTCY COURT. ALTHOUGH THE PLAN PROPONENTS
HAVE ATTEMPTED TO BE ACCURATE IN ALL MATERIAL RESPECTS, THE PLAN
PROPONENTS ARE UNABLE TO, AND DO NOT, REPRESENT OR WARRANT THAT ALL
OF THE INFORMATION CONTAINED IN THIS COMBINED PLAN AND DISCLOSURE
STATEMENT IS WITHOUT ERROR. THE STATEMENTS CONTAINED IN THIS
COMBINED PLAN AND DISCLOSURE STATEMENT ARE MADE ONLY AS OF THE
DATE HEREOF, AND THERE CAN BE NO ASSURANCE THAT THE STATEMENTS
CONTAINED HEREIN WILL BE CORRECT AT ANY TIME AFTER THE DATE HEREOF.
THIS COMBINED PLAN AND DISCLOSURE STATEMENT HAS BEEN PREPARED
IN ACCORDANCE WITH BANKRUPTCY CODE SECTIONS 1125 AND 1126 AND
BANKRUPTCY RULES 3016, 3017 AND 3018, AND NOT NECESSARILY IN
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COMPLIANCE WITH FEDERAL OR STATE SECURITIES LAWS OR OTHER RULES
GOVERNING DISCLOSURE OUTSIDE THE CONTEXT OF THESE CHAPTER 11 CASES.
NO REPRESENTATION CONCERNING THE DEBTORS OR THE VALUE OF THE
DEBTORS’ ASSETS HAS BEEN AUTHORIZED BY THE BANKRUPTCY COURT OTHER
THAN AS SET FORTH IN THIS COMBINED PLAN AND DISCLOSURE STATEMENT.
THE PLAN PROPONENTS ARE NOT RESPONSIBLE FOR ANY INFORMATION,
REPRESENTATION OR INDUCEMENT MADE TO OBTAIN YOUR ACCEPTANCE,
WHICH IS OTHER THAN, OR INCONSISTENT WITH, INFORMATION CONTAINED IN
THIS COMBINED PLAN AND DISCLOSURE STATEMENT.
YOU ARE STRONGLY URGED TO CONSULT WITH YOUR FINANCIAL, LEGAL
AND TAX ADVISORS TO UNDERSTAND FULLY THE COMBINED PLAN AND
DISCLOSURE STATEMENT. THE FINANCIAL INFORMATION CONTAINED IN THIS
COMBINED PLAN AND DISCLOSURE STATEMENT IS GIVEN AS OF THE DATE
HEREOF, UNLESS OTHERWISE SPECIFIED. THE DELIVERY OF THIS COMBINED
PLAN AND DISCLOSURE STATEMENT DOES NOT, UNDER ANY CIRCUMSTANCE,
IMPLY THAT THERE HAS BEEN NO CHANGE IN THE FACTS SET FORTH HEREIN
AFTER SUCH DATE. THIS COMBINED PLAN AND DISCLOSURE STATEMENT MUST
BE READ IN CONJUNCTION WITH ANY EXHIBITS OR SUPPLEMENTS.
IF A HOLDER OF A CLAIM WISHES TO CHALLENGE THE ALLOWANCE OR
DISALLOWANCE OF A CLAIM FOR VOTING PURPOSES UNDER THE TABULATION
RULES SET FORTH IN THE PLAN PROCEDURES ORDER, SUCH ENTITY MUST FILE A
MOTION, PURSUANT TO BANKRUPTCY RULE 3018(A), FOR AN ORDER
TEMPORARILY ALLOWING SUCH CLAIM IN A DIFFERENT AMOUNT OR
CLASSIFICATION FOR PURPOSES OF VOTING TO ACCEPT OR REJECT THE PLAN
AND SERVE SUCH MOTION ON THE UNDERSIGNED COUNSEL TO THE PLAN
PROPONENTS SO THAT IT IS RECEIVED NO LATER THAN 4:00 P.M., PREVAILING
EASTERN TIME, ON OCTOBER 12, 2021. THE PLAN PROPONENTS AND OTHER
PARTIES IN INTEREST SHALL HAVE UNTIL 4:00 P.M., PREVAILING EASTERN TIME,
ON OCTOBER 19, 2021 TO FILE AND SERVE ANY RESPONSES TO SUCH MOTIONS.
UNLESS THE BANKRUPTCY COURT ORDERS OTHERWISE, SUCH CLAIM WILL NOT
BE COUNTED FOR VOTING PURPOSES IN EXCESS OF THE AMOUNT DETERMINED
IN ACCORDANCE WITH THE TABULATION RULES.
I.

Introduction and Executive Summary

The Debtors and the Committee jointly propose the Combined Plan and Disclosure
Statement pursuant to Bankruptcy Code sections 1125 and 1129. The Debtors and the Committee
are the “Plan Proponents” of the Combined Plan and Disclosure Statement within the meaning of
Bankruptcy Code section 1129.
The Combined Plan and Disclosure Statement is a liquidating chapter 11 plan for the
Debtors. The Purchased Assets have been transferred from the Debtors to the Buyer as part of the
Sale Closing. The Combined Plan and Disclosure Statement provides that, upon the Effective
-3-

Case
Case 21-10883-CTG
21-10883-CTG Doc
Doc 401-1
380 Filed
Filed10/25/21
11/05/21 Page
Page1412ofof201
99

Date, the Liquidating Trust Assets will be transferred to the Liquidating Trust and the Dismissed
Debtors will be dissolved. The Liquidating Trust Assets will be administered and distributed as
soon as practicable pursuant to the terms of the Combined Plan and Disclosure Statement and
Liquidating Trust Agreement.
The proposed treatment of Claims embodied in the Combined Plan and Disclosure
Statement is the result of substantial arms-length negotiations between, and among, the Debtors,
the Committee, the Prepetition Secured Parties, the DIP Secured Parties, and the Buyer regarding
an exit strategy for these Chapter 11 Cases, and implements the terms of the Global Settlement
amongst the parties in the DIP Order that was approved by the Bankruptcy Court on July 26, 2021.
Specifically, the Global Settlement provides for the Committee’s support of the Sale process and
consummation of the Sale to the Buyer, in exchange for, among other things:


the agreement by the parties that the Committee file and pursue a combined
disclosure statement and plan of liquidation with the support of the Prepetition
Secured Parties, DIP Secured Parties, and Buyer;



the establishment of a Claims Reserve to fund Administrative Expense Claims
(including Professional Fee Claims up to the Fee Limit), Priority Tax Claims, Other
Priority Claims, Other Secured Claims;



the vesting of Estate Causes of Action in the Liquidating Trust to fund distributions
to the beneficiaries thereof, including the Holders of Allowed General Unsecured
Claims, which recoveries, for the avoidance of doubt, are the only potential material
recoveries for Holders of Allowed General Unsecured Claims;



an increase in the Committee’s Professional’s fee budget, of which any unused
portion shall vest in the Liquidating Trust;



the funding of the GUC Cash to the Liquidating Trust,4 $250,000 of which shall be
repaid from the net proceeds of recoveries on account of the Estate Causes of
Action, if any; and



(i) the enforcement of the subordination provisions contained in the Note Purchase
Agreement, and (ii) the subordination of the Prepetition Secured Parties’ rights to
Holders of General Unsecured Claims to recover on account of certain Liquidating

4

The Global Settlement embodied in the DIP Order contemplated that the GUC Cash would be $200,000 and that
such amount would be funded by the Buyer to the Liquidating Trust on the Effective Date. However, subsequent to
entry of the DIP Order, the Prepetition Secured Parties, the DIP Secured Parties, and the Buyer agreed to increase the
GUC Cash by $100,000 to assist the Liquidating Trust with paying any compensation earned by the Liquidating
Trustee with such additional amount being drawn on the DIP Facility on the Closing Date and transferred by the
Debtors to the Liquidating Trust on the Effective Date. In addition, the Approved Budget contemplates that $150,000
will be used to pay the expenses incurred in connection with preparing and filing final tax returns for the Debtors.
However, because such expenses will not be incurred until after the Effective Date (and thus will be incurred by the
Liquidating Trust), such amounts were drawn on the DIP Facility on the Closing Date and will be transferred to the
Liquidating Trust by the Debtors on the Effective Date and will constitute GUC Cash.
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Trust Assets in accordance with the terms of the Global Settlement and the DIP
Order.
In light of the negotiations and settlement embodied in the Combined Plan and Disclosure
Statement, the Plan Proponents believe that the Plan will maximize the value of the Debtors’
remaining assets and accomplish the objectives of chapter 11 of the Bankruptcy Code.
Accordingly, the Plan Proponents strongly encourage creditors to vote to accept this Combined
Plan and Disclosure Statement.
If the Plan is not confirmed and consummated, there can be no assurances that the Chapter
11 Cases will not be converted to cases under chapter 7. While a liquidation under chapter 7 of
the Bankruptcy Code would provide an exit strategy, the Plan Proponents believe the Combined
Plan and Disclosure Statement provides for the best source of recovery for several reasons. First,
liquidation under chapter 7 of the Bankruptcy Code would not provide for a timely distribution to
creditors. Second, the Global Settlement embodied in the DIP Order and Combined Plan and
Disclosure Statement provides protections to assist in maximizing value to Holders of General
Unsecured Claims, including the vesting of Estate Causes of Action in the Liquidating Trust, the
funding of a Liquidating Trust, enforcement of subordination provisions and a waiver of recovery
on account of certain Liquidating Trust Assets due to the Prepetition Secured Parties’ rights as a
result of their Prepetition Lender Claims vis a vis Holders of Subordinated Notes Claims. Third,
distributions under chapter 7 would likely be smaller because of (i) the fees and expenses incurred
in a liquidation under chapter 7 of the Bankruptcy Code, and (ii) the inability to access the trust
funding provided by the Global Settlement if a Plan is not confirmed. In that event, the Debtors
would incur additional administrative costs including those of a chapter 7 trustee and its
professionals. Accordingly, if the Combined Plan and Disclosure Statement is not confirmed, it is
likely that creditors will realize lower recoveries on account of their Allowed Claims.
THE PLAN PROPONENTS BELIEVE THE TREATMENT OF HOLDERS OF CLAIMS
IN THE IMPAIRED CLASSES ELIGIBLE TO VOTE WILL RECEIVE A GREATER
RECOVERY FOR SUCH HOLDERS THAN WOULD BE AVAILABLE IN A CHAPTER 7
LIQUIDATION. ACCORDINGLY, THE PLAN PROPONENTS BELIEVE THAT THE PLAN
IS IN THE BEST INTERESTS OF HOLDERS OF CLAIMS AND RECOMMEND THAT ALL
HOLDERS OF CLAIMS IN THE IMPAIRED CLASSES VOTE TO ACCEPT THE PLAN.
II.

Summary of Unclassified Claims and Recoveries

The table set forth below summarizes the unclassified Claims and treatment of those
Claims against, and Interests in, the Debtors. For a complete understanding of the Plan, you should
read the Combined Plan and Disclosure Statement in its entirety.
Description and
Amount of Claims and
Interests
Administrative Expense
Claims (unclassified)

Summary of Treatment

Except to the extent that a Holder of an Allowed
Administrative Expense Claim agrees to a less favorable
treatment, or has been paid by the Debtors or the Buyer
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(Estimated Allowed
Amount: TBD)

Priority Tax Claims
(unclassified)
(Estimated Allowed
Amount: TBD)

Professional Fee Claims
(unclassified)
(Estimated Allowed
Amount: TBD)

DIP Facility Claims
(Estimated Allowed
Amount: TBD)

prior to the Effective Date, each Holder of an Allowed
Administrative Expense Claim will be paid the full
unpaid amount of such Allowed Administrative
Expense Claim in Cash (or other available funds in the
Estate) from the Claims Reserve: (i) on the Effective
Date or as soon thereafter as is reasonably practicable
or, if not then due, when such Allowed Administrative
Expense Claim is due or as soon thereafter as is
reasonably practicable; (ii) if an Administrative
Expense Claim is Allowed after the Effective Date, on
the date such Administrative Expense Claim is Allowed
or as soon thereafter as is reasonably practicable or, if
not then due, when such Allowed Administrative
Expense Claim is due; or (iii) at such time, and upon
such terms, as set forth in an order of the Bankruptcy
Court; provided, however, that Administrative Expense
Claims that have been assumed by the Buyer pursuant
to the Sale Order and the APA shall not be an obligation
of the Debtors, Liquidating Debtor, Dismissed Debtors,
or the Liquidating Trust.
Except to the extent the Liquidating Trustee and the
Holder of an Allowed Priority Tax Claim agree to a
different and less favorable treatment, the Liquidating
Trustee, shall pay, on behalf of the Debtors, in full
satisfaction and release of such Claim, to each holder of
a Priority Tax Claim, Cash from the Claims Reserve, in
an amount equal to such Allowed Priority Tax Claim, on
the later of: (i) the Effective Date, and (ii) the date on
which such Priority Tax Claim becomes an Allowed
Priority Tax Claim, or as soon thereafter as is reasonably
practicable; provided, however, that any Allowed
Priority Tax Claims assumed by the Buyer shall not be
an obligation of the Debtors, Liquidating Debtor,
Dismissed Debtors, or the Liquidating Trust.
Allowed Professional Fee Claims of the Professionals
shall be paid, up to the Fee Limit for each Professional,
by the Liquidating Trustee from the Claims Reserve, on
behalf of the Debtors: (i) as soon as is reasonably
practicable following the later of (a) the Effective Date
and (b) the date upon which the order relating to any
such Allowed Professional Fee Claims is entered by the
Bankruptcy Court; or (ii) upon such other terms as
agreed by the Holder of such an Allowed Professional
Fee Claims.
Pursuant to the DIP Order, the DIP Facility Claims are
Allowed (without the need to file a Proof of Claim) in
the full amount due and owing under the DIP
Documents and the DIP Order, including any interest
accruing thereon through the Effective Date. Except to
the extent that the DIP Lenders agree in writing to a
different treatment, the DIP Lenders shall receive the
Lender Recovery, and shall share the Lender Recovery
with the Holders of Prepetition Lender Claims; provided
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that the Lender Recovery shall first be applied to satisfy
the DIP Facility Claims, and, once all DIP Facility
Claims are paid in full in Cash, then to satisfy any
Prepetition Lender Claims.
Upon the indefeasible payment in full in Cash of all DIP
Facility Claims, the DIP Facility Claims shall be
deemed to be fully satisfied, settled, released, and
compromised and all Liens and security interests
granted pursuant to the DIP Credit Agreement will be
cancelled and be of no further force and effect. Pursuant
to the DIP Documents, all payments pursuant to this
Plan shall be made to the DIP Lenders in accordance
with the DIP Documents.

III.

Summary of Classified Claims and Recoveries

The table set forth below summarizes the classified Claims and treatment of those Claims
against, and Interests in, the Debtors. For a complete understanding of the Plan, you should read
this Combined Plan and Disclosure Statement in its entirety.
Description and
Amount of Claims and
Interests
Class 1
Other Priority Claims
(Estimated Allowed
Amount: $52,635)

Class 2
Prepetition Lender
Claims
(Estimated Allowed
Amount: $31,702,045)

Summary of Treatment

An Other Priority Claim is any Claim against any of the
Debtors entitled to priority in payment as specified in
section 507(a)(3), (4), (5), (6), (7), or (9) of the
Bankruptcy Code, other than Administrative Expense
Claims, Professional Fee Claims, DIP Facility Claims,
Secured Claims, or Priority Tax Claims. Holders of
Other Priority Claims against the Debtors are not
Impaired and will be paid in full on or as soon as
reasonably practicable after the later of: (i) the Effective
Date; (ii) the date the Other Priority Claim becomes an
Allowed Claim; or (iii) the date for payment provided
by any agreement or arrangement by the Liquidating
Trustee and the Holder of the Allowed Other Priority
Claim.
Pursuant to the DIP Order, the Prepetition Lender
Claims are Allowed (without the need to file a Proof of
Claim) in the full amount due and owing under the
Senior Secured Debt Documents and the DIP Order (less
the Credit Bid Amount). Except to the extent that a
Holder of an Allowed Prepetition Lender Claim agrees
in writing to a different treatment, after the DIP Facility
Claims are indefeasibly paid in full in Cash, each Holder
of an Allowed Prepetition Lender Claim shall receive its
Pro Rata share of the Lender Recovery.
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Class 3
Other Secured Claims
(Estimated Allowed
Amount: $2,318)

Class 4
General Unsecured
Claims

Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to less favorable treatment, on the
Effective Date or as soon as practical thereafter, in full
and final satisfaction, compromise, settlement, and
release of and exchange for such Allowed Other Secured
Claim, each Holder of an Allowed Other Secured Claim
shall receive, at the option of the Liquidating Trustee,
on behalf of the Debtors: (i) the collateral securing such
Allowed Other Secured Claim; (ii) Cash in an amount
equal to the value of such collateral; or (iii) such other
treatment that renders such Allowed Other Secured
Claim Unimpaired.

100%

Unimpaired;
deemed to
accept

In accordance with the Global Settlement set forth in the
DIP Order, each Holder of an Allowed Claim in Class 4
on or as soon as practicable after the Effective Date,
shall receive, in full satisfaction, release, and settlement
of such Claim, its Pro Rata share of the GUC Recovery.

0.0 – 2.0%

Impaired;
entitled to
vote

After the indefeasible payment in full in Cash of the DIP
Facility Claims and the Prepetition Lender Claims, each
Holder of an Allowed Subordinated Notes Claim, on or
as soon as practicable after the Effective Date, shall
receive, in full satisfaction, release and settlement of
such Claim, its Pro Rata share of the GUC Recovery.

0.0%

Impaired,
deemed to
reject

0.0%

Impaired,
deemed to
accept

0.0%

Impaired;
deemed to
reject

(Estimated Allowed
Amount: $12,345,599)
Class 5
Subordinated Notes
Claims
(Estimated Allowed
Amount: $13,152,599)

Class 6
Intercompany Claims
(Estimated Allowed
Amount: $5,122,035)

Class 7
Equity Interests
(Estimated Allowed
Amount: N/A)

The Plan Proponents do not expect that the DIP Facility
Claims and the Prepetition Lender Claims will be paid
in full. Accordingly, the estimated recovery to Holders
of Subordinated Notes Claims is 0%.
Holders of Intercompany Claims shall not receive any
distribution on account of such Intercompany Claims.
On or after the Effective Date, the Liquidating Trustee
or the Dismissed Debtors may reconcile such
Intercompany Claims as may be advisable in order to
avoid the incurrence of any past, present, or future tax
or similar liabilities by such Debtor. Notwithstanding
the foregoing and section 1126(g) of the Bankruptcy
Code, subject to the terms of the Global Settlement, the
Debtors, as the Holders of Intercompany Claims and
Plan Proponents, are deemed to accept the Plan.
Holders of Interests in the Debtors will retain no
ownership interests in the Debtors under the Plan,
receive no distribution on account thereof, and such
Interests shall be cancelled effective as of the Effective
Date.
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Subject to the restrictions on modifications as set forth in Bankruptcy Code section 1127,
Bankruptcy Rule 3019, and in the Combined Plan and Disclosure Statement, the Plan Proponents,
subject to the terms of the Global Settlement, expressly reserve the right to alter, amend or modify
the Combined Plan and Disclosure Statement one or more times before the Confirmation Hearing
and/or its substantial consummation.
IV.

Important Dates

Voting Record Date
Deadline to Mail Solicitation Packages
and all Notices
Deadline to Object to Claims for Voting
Purposes Only
Deadline to File Plan Supplement
Deadline for Creditors to File Rule 3018
Motions
Deadline to Respond to Rule 3018
Motions
Voting Deadline for the Combined Plan
and Disclosure Statement
Combined
Plan
and
Disclosure
Statement Objection Deadline
Deadline to File Confirmation Brief and
Other
Evidence
Supporting
the
Combined
Plan
and
Disclosure
Statement, and form of Confirmation
Order
Deadline to File Voting Tabulation
Affidavit
Combined Hearing

V.

September 21, 2021
September 24, 2021
September 28, 2021 at 4:00 p.m. (prevailing Eastern
time)
October 8, 2021 at 4:00 p.m. (prevailing Eastern time)
October 12, 2021 at 4:00 p.m. (prevailing Eastern time)
October 19, 2021 at 4:00 p.m. (prevailing Eastern time)
October 19, 2021 at 4:00 p.m. (prevailing Eastern time)
October 19, 2021 at 4:00 p.m. (prevailing Eastern time)
October 22, 2021 at 5:00 p.m. (prevailing Eastern time)

October 22, 2021 at 5:00 p.m. (prevailing Eastern time)
October 27, 2021 at 10:00 a.m. (prevailing Eastern
time)

Definitions and Construction of Terms
A.

Definitions

“Administrative Agent” means Hayfin, as administrative agent for the Prepetition
Lenders (as defined in the DIP Credit Agreement) and as collateral agent for the Prepetition
Lenders and the Prepetition Note Holders (as defined in the DIP Credit Agreement).
“Administrative Claim Bar Date” means, for any unpaid Administrative Expense Claim
arising on or between August 1, 2021 and the Effective Date, the date that is 30 calendar days after
service of the notice of Effective Date with such date to be provided in the notice of Effective
Date; provided, however, Professional Fee Claims shall cover the period beginning from each
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Professional’s retention date pursuant to an Order of the Bankruptcy Court and the Effective Date.
Administrative Expense Claims arising from the Petition Date through and including July 31, 2021
are explicitly governed by the Bar Date Order and subject to the General Bar Date (to the extent
set forth in the Bar Date Order). For the avoidance of doubt, Statutory Fees shall not be subject to
the Administrative Claim Bar Date.
“Administrative Expense Claim” means any right to payment constituting actual and
necessary costs and expenses of preserving the Estates under Bankruptcy Code sections 503(b)
and 507(a)(2) including, without limitation any fees or charges assessed against the Estates under
section 1930 of title 28 of the United States Code and Professional Fee Claims.
“Affiliate” means an “affiliate” as defined in Bankruptcy Code section 101(2).
“Allowed” means, with reference to any Claim, proof of which was properly Filed or, if
no Proof of Claim was Filed, that has been, or hereafter is listed by a Debtor on, its Schedules as
liquidated in amount and not disputed or contingent and, in each case, as to which: (i) no objection
to allowance has been interposed within the applicable period fixed by the Combined Plan and
Disclosure Statement, the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, or the
Bankruptcy Court; or (ii) an objection has been interposed and such Claim has been allowed by
the Bankruptcy Court, in whole or in part, by a Final Order.
“APA” or “Asset Purchase Agreement” means the Asset Purchase Agreement Among
Midava Holdings 3, Inc., Avadim Health, Inc. and the other Sellers Named Herein, and Hayfin
Services LLP dated as of May 31, 2021 [D.I. 16-2], as subsequently modified on August 16, 2021,
and as may be subsequently amended, supplemented or modified.
“Approved Budget” means the budget attached to the DIP Order as modified by the terms
of the Global Settlement.
“Assets” means any and all right, title, and interest of the Debtors in, and to, property of
whatever type or nature, real or personal, tangible or intangible, including, without limitation, any
real estate, buildings, structures, improvements, privileges, rights, easements, leases, subleases,
licenses, goods, materials, supplies, furniture, fixtures, equipment, works in progress, accounts,
chattel paper, deposit accounts, reserves, deposits, contractual rights, intellectual property rights,
Estate Causes of Action, Claims, Causes of Action and any general intangibles, but specifically
excluding the Purchased Assets.
“Avoidance Actions” means any and all Causes of Action and rights to recover or avoid
transfers or to avoid any lien under chapter 5 of the Bankruptcy Code, applicable state law, or
otherwise.
“Ballot” means the voting form distributed to each Holder of an Impaired Claim entitled
to vote on the Combined Plan and Disclosure Statement, on which the Holder is to indicate
acceptance or rejection of the Combined Plan and Disclosure Statement in accordance with the
voting instructions and to make any other elections or representations required pursuant to the
Combined Plan and Disclosure Statement.
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“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1532.
“Bankruptcy Court” means the United States Bankruptcy Court for the District of
Delaware, having jurisdiction over the Chapter 11 Cases or, if such Court ceases to exercise
jurisdiction over the Chapter 11 Cases, such court or adjunct thereof that exercises jurisdiction
over the Chapter 11 Cases in lieu of the United States Bankruptcy Court for the District of
Delaware.
“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as promulgated
by the United States Supreme Court under section 2075 of title 28 of the United States Code, as
amended from time to time.
“Bar Date Motion” means the Debtors’ Motion for Entry of an Order (I) Setting Bar Dates
for Filing Proofs of Claim, Including Requests for Payment Under Section 503(b)(9), (II) Setting
a Bar Date for the Filing of Proofs of Claim by Governmental Units, (III) Setting a Bar Date for
the Filing of Requests for Allowance of Administrative Expense Claims, (IV) Establishing
Amended Schedules Bar Date and Rejection Damages Bar Date, (V) Approving the Form of and
Manner for Filing Proofs of Claim, (VI) Approving Notice of Bar Dates, (VI) Approving Notice of
Bar Dates, and (VII) Granting Related Relief filed on March 20, 2021 [D.I. 179].
“Bar Date Order” means the Order (I) Setting Bar Dates for Filing Proofs of Claim,
Including Requests for Payment Under Section 503(b)(9), (II) Setting a Bar Date for the Filing of
Proofs of Claim by Governmental Units, (III) Setting a Bar Date for the Filing of Requests for
Allowance of Administrative Expense Claims, (IV) Establishing Amended Schedules Bar Date and
Rejection Damages Bar Date, (V) Approving the Form of and Manner for Filing Proofs of Claim,
(VI) Approving Notice of Bar Dates, (VI) Approving Notice of Bar Dates, and (VII) Granting
Related Relief [D.I. 199].
“Bidding Procedures Order” means the Order (A) Approving Bidding Procedures for the
Sale of All or Substantially All of the Debtors’ Assets, (B) Authorizing and Approving Entry Into
the Stalking Horse APA, (C) Approving the Designation of the Stalking Horse Bidder, (D)
Scheduling a Sale Hearing and Objection Deadlines with Respect to the Sale, (E) Scheduling an
Auction, (F) Approving the Form and Manner of Notice of the Sale Hearing and Auction, (G)
Approving Contract Assumption and Assignment Procedures, and (H) Granting Related Relief, as
subsequently modified or amended [D.I. 115].
“Bionome Property” means the Company’s property in Black Mountain, North Carolina
that has Bionome as a minority owner in the commercial real estate development of such property.
“Borrowers” means Avadim (as defined in the Preamble) and each of the other Debtors.
“Business Day” means any day other than a Saturday, Sunday, or any other day on which
commercial banks in Wilmington, Delaware are required or authorized to close by law or executive
order.
“Buyer” means Avadim Holdings, Inc. (f/k/a Midava Holdings 3, LLC).
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“Case Website” means the website maintained by Omni Agent Solutions where parties are
able to view the Combined Plan and Disclosure Statement and other documents related to the
Chapter 11 Cases at https://cases.omniagentsolutions.com/avadimhealth.
“Cash” means legal tender of the United States of America, or equivalents thereof,
including, without limitation, payment in such tender by check, wire transfer, or any other
customary payment method.
“Causes of Action” means any Claim, cause of action (including Former Insider Claims,
Non-Insider Claims, and Current Insider Claims), controversy, right of setoff, cross claim,
counterclaim, or recoupment and any Claim on contracts or for breaches of duties imposed by law
or in equity, demand, right, action, lien, indemnity, guaranty, suit, obligation, liability, damage,
judgment, account, defense, power, privilege, license, or franchise of any kind or character
whatsoever, known, unknown, fixed or contingent, matured or unmatured, suspected or
unsuspected, liquidated or unliquidated, disputed or undisputed, secured or unsecured, assertable
directly or derivatively, whether arising before, on, or after the Petition Date, in contract or in tort,
in law or in equity, or pursuant to any other theory of law, that have not been waived by a prior
Order of the Bankruptcy Court.
“Chapter 11 Cases” means the chapter 11 cases initiated by the Debtors’ filing on the
Petition Date of voluntary petitions for relief in the Bankruptcy Court under chapter 11 of the
Bankruptcy Code. The Chapter 11 Cases are jointly administered by the Bankruptcy Court under
Case No. 21-10883 (CTG).
“CHG” means Community Health Group, Inc.
“CHG Reply” means the Community Health Group, Inc.’s Reply in Support of its Motion
for Relief from the Automatic Stay to Resume State Court Proceedings to Liquidate Counterclaims
filed by CHG on August 24, 2021 [D.I. 268].
“CHG State Court Action” means the lawsuit, Avadim Health, Inc. v. Daybreak Capital
Partners, LLC, Community Health Group, Inc., Craig Harkey d/b/a Hark Health Services, Case
No. 20CV 03334, filed by Avadim in the General Court of Justice Superior Court Division in the
State of North Carolina on September 23, 2020.
“Claim” shall have the meaning set forth in Bankruptcy Code section 101(5).
“Claims and Balloting Agent” means Omni Agent Solutions in its capacity as balloting
agent for the Combined Plan and Disclosure Statement.
“Claims and Noticing Agent” means Omni Agent Solutions in its capacity as claims and
noticing agent for the Debtors.
“Claims Objection Deadline” means the date that is one hundred and eighty (180) days
after the Effective Date or such later date as may be approved by the Bankruptcy Court upon
motion. Upon the filing of a motion to extend the Claims Objection Deadline by the Liquidating
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Trustee, the Claims Objection Deadline shall be automatically extended as provided by the Local
Rules.
“Claims Reserve” means the reserve established by the Debtors from the Cash on hand,
in accordance with the Approved Budget, as of the Effective Date to fund Distributions to all
Allowed Administrative Expense Claims (including Allowed Professional Fee Claims up to the
Fee Limit), Other Secured Claims, Priority Tax Claims and Other Priority Claims. For the
avoidance of doubt, prior to the Effective Date, CMAG, on behalf of the Debtors and in
consultation with the Committee, the DIP Agent and the Administrative Agent, has agreed to
reconcile and administer Administrative Expense Claims, Other Secured Claims, Priority Tax
Claims, and Other Priority Claims.
“Class” means any group of substantially similar Claims or Interests classified by the
Combined Plan and Disclosure Statement pursuant to Bankruptcy Code sections 1122 and
1123(a)(1).
“Clerk” means the Clerk of the Bankruptcy Court.
“Closing Date” means August 16, 2021, as provided in the Notice of (I) Closing of Sale
Transaction and (II) Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases [D.I. 263].
“Combined Hearing” means the combined hearing to be held by the Bankruptcy Court to
consider: (i) final approval of the Combined Plan and Disclosure Statement as providing adequate
information pursuant to Bankruptcy Code section 1125; and (ii) confirmation of the Combined
Plan and Disclosure Statement pursuant to Bankruptcy Code section 1129, as such hearing may be
adjourned or continued from time to time.
“Combined Plan and Disclosure Statement” means this combined disclosure statement
and chapter 11 plan of liquidation including, without limitation, all exhibits, supplements,
appendices, and schedules hereto, either in their present form or as the same may be altered,
amended, or modified from time to time in accordance with the terms of the Global Settlement.
“Committee” means the Official Committee of Unsecured Creditors of AH Liquidation,
Inc. and its affiliated Debtors as appointed by the U.S. Trustee on June 9, 2021 [D.I. 81].
“Committee Fee Savings Amount” means the amount (if any) that is equal to $950,000
less the amount of the Allowed Professional Fee Claims of the Committee’s Professionals through
the Effective Date.
“Committee Objection” means the Objection of the Official Committee of Unsecured
Creditors to Community Health Group, Inc.’s Motion for Relief from the Automatic Stay to Resume
State Court Proceedings to Liquidate Counterclaims filed by the Committee on August 17, 2021
[D.I. 261].
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“Committee Support Letter” means the letter from the Committee that is included in the
Solicitation Package urging the Holders of Allowed General Unsecured Claims to vote in favor of
the Plan.
“Company” means Avadim along with its debtor-affiliates as identified in footnote 1 of
this Combined Plan and Disclosure Statement and on the website of the Debtors’ Claims and
Noticing Agent at https://www.omniagentsolutions.com/avadimhealth.
“Confirmation Date” means the date on which the Confirmation Order is entered on the
Docket.
“Confirmation Order” means the Order of the Bankruptcy Court confirming the
Combined Plan and Disclosure Statement pursuant to Bankruptcy Code section 1129.
“Confirmation” means confirmation of the Combined Plan and Disclosure Statement
pursuant to Bankruptcy Code section 1129.
“Contingency Counsel” means any counsel engaged by the Liquidating Trust and/or the
Liquidating Trustee on a contingency fee basis to pursue any or all of the Estate Causes of Action
pursuant to, and consistent with, the terms of the Combined Plan and Disclosure Statement and
Liquidating Trust Agreement.
“Credit Bid Amount” has the meaning ascribed to it in the APA.
“Creditor” means any Person that is the Holder of a Claim against the Debtors as defined
in Bankruptcy Code section 101(10).
“Critical Vendors” means certain vendors, suppliers, service providers, and other similar
parties that are essential to maintaining the going concern value of the Debtors’ business and whose
payments were authorized by the Court in the Final Order (A) Authorizing the Debtors to Pay
Certain Prepetition Claims of Critical Vendors and (B) Granting Related Relief [D.I. 136].
“Current Insider Claims” means any Claims and Causes of Action against certain current
officers of the Debtors as of immediately prior to the Closing Date as set forth on Schedule II to
the APA under the heading “Current Insider Claims.”
“D&O Policy” means the following insurance policy of the Debtors: D&O insurance
policy with carrier ANV Global Services Inc., on behalf of Associated Industries Insurance
Company Inc., Policy Number ANV137167A.
“Debtors” means the Debtors in the Chapter 11 Cases.
“Debtors’ Joinder” means the Debtors’ Joinder with Objection of the Official Committee
of Unsecured Creditors to Community Health Group, Inc.’s Motion for Relief from the Automatic
Stay to Resume State Court Proceedings to Liquidate Counterclaims filed by the Debtors on
August 17, 2021 [D.I. 262].
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“DIP Agent” means Hayfin, as administrative agent for the DIP Lenders and collateral
agent for the DIP Secured Parties.
“DIP Credit Agreement” means the Superpriority Senior Secured Debtor-In-Possession
Credit Agreement among Avadim, the other Borrowers, and DIP Lenders [D.I. 15, Exhibit B], as
amended or modified from time to time.
“DIP Documents” has the meaning ascribed to it in the DIP Order.
“DIP Facility” means the senior secured superpriority loans of up to an aggregate amount
of $7.356 million of commitments to make two term loans pursuant to the DIP Credit Agreement
and authorized and approved by the DIP Order.
“DIP Facility Claims” means any Claim derived from, based upon, relating to or arising
from the DIP Facility (including interest and fees), the DIP Documents or the DIP Order.
“DIP Lenders” means Hayfin SOF II Luxco 2 S.à r.l., Hayfin Opal III L.P., and Hayfin
Topaz Luxco 2 S.C.A.
“DIP Loans” has the meaning ascribed to it in the DIP Order.
“DIP Motion” means the Debtors’ Motion for Entry of Interim and Final Orders
(I) Authorizing Debtors to (A) Obtain Postpetition Senior Secured Financing and (B) Use Cash
Collateral, (II) Granting Adequate Protection to Prepetition Secured Parties, (III) Granting Liens
and Superpriority Claims, (IV) Modifying the Automatic Stay, and (V) Granting Related Relief
[D.I. 15].
“DIP Order” means the Final Order (I) Authorizing Debtors to (A) Obtain Postpetition
Senior Secured Financing and (B) Use Cash Collateral, (II) Granting Adequate Protection to
Prepetition Secured Parties, (III) Granting Liens and Superpriority Claims, (IV) Modifying the
Automatic Stay, and (V) Granting Related Relief [D.I. 209].
“DIP Secured Parties” has the meaning ascribed to it in the DIP Order.
“Disallowed” means any Claim or any portion thereof, that: (i) has been disallowed by a
Final Order; (ii) is not Scheduled and as to which no proof of claim or Administrative Expense
Claim has been timely Filed or submitted; (iii) is Scheduled as zero or as contingent, disputed or
unliquidated and as to which no proof of claim or Administrative Expense Claim request has been
timely Filed or submitted; or (iv) has been withdrawn by the Holder of the Claim, or by agreement
of the Debtors, Liquidating Debtor, or the Liquidating Trustee and the Holder thereof.
“Disbursing Agent” means the Liquidating Trustee or his named successor or assign in
his/her capacity making Distributions under the Plan on or after the Effective Date.
“Dismissed Debtors” means the Chapter 11 Cases of the following Debtors: Avadim
Health IP, Inc.; Bionome Properties Corp.; Quality Assurance Associates, Inc.; and Relion
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Manufacturing, Inc., each of which will be dismissed after the Effective Date through a separate
motion for Final Decree closing the Chapter 11 Cases.
“Disputed” means, in the context of a Claim, (i) any Claim as to which the Debtors,
Liquidating Debtor, or Liquidating Trustee have interposed an objection or request for estimation
in accordance with the Bankruptcy Code and the Bankruptcy Rules, or any Claim otherwise
disputed by the Debtors or any other party in interest in accordance with applicable law, which
objection has not been withdrawn or determined by a Final Order, (ii) any Claim scheduled by the
Debtors as contingent, unliquidated, or disputed, (iii) any Claim which amends a Claim scheduled
by the Debtors as contingent, unliquidated, or disputed, or (iv) any Claim prior to it having become
an Allowed Claim.
“Disputed Claims Reserve” means the reserve separately established by the Liquidating
Trustee for Disputed Claims in accordance with the Liquidating Trust Agreement on account of
Distributions of Cash or other property as necessary hereunder.
“Distribution” means any distribution to the Holders of Allowed Claims against the
Debtors pursuant to the Combined Plan and Disclosure Statement.
“Docket” means the docket in the Chapter 11 Cases maintained by the Clerk.
“Effective Date” means the date on which the conditions specified in Article XII.B of the
Combined Plan and Disclosure Statement have been met or satisfied.
“Effective Date Distributions” means all Distributions required to be made on, or shortly
after, the Effective Date of the Combined Plan and Disclosure Statement to the Holders of Claims
against the Debtors that are Allowed as of the Effective Date.
“Entity” means an “entity” as defined in Bankruptcy Code section 101(15).
“Estate Causes of Action” has the same meaning as Excluded Actions in the APA, which
includes the following Causes of Action: (i) Former Insider Claims; (ii) Current Insider Claims;
and (iii) Non-Insider Claims.
“Estates” means the estates of the Debtors created upon the commencement of the Chapter
11 Cases pursuant to Bankruptcy Code section 541.
“Excluded Assets” means assets of the Debtors that are not Purchased Assets, which the
Debtors retained following the Closing Date and did not transfer to the Buyer pursuant to the APA.
Any inconsistencies which arise under this definition shall be interpreted in favor of the definition
of “Excluded Assets” in the APA, as modified by the Sale Order.
“Exculpated Parties” means, individually and collectively, in each case solely in their
capacity as such, each and all of: (i) the Debtors; (ii) the Committee and the members of the
Committee; and (iii) with respect to each of the foregoing Entities or Person, such Entity or
Person’s (a) current and former officers, directors, principals, partners, members, managers,
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shareholders, attorneys, accountants, financial advisors, investment bankers during the pendency
of the Chapter 11 Cases, and (b) their respective successors and assigns all in their capacities as
such; provided, however, that no Person identified in the APA as being the potential target of an
Excluded Action (as defined in the APA) shall be an Exculpated Party.
“Executory Contract” or “Unexpired Lease” means, as the case may dictate, any
executory contract or unexpired lease as of the Petition Date between the Debtors and any other
Person, Persons, or Entities, specifically excluding contracts and agreements entered into pursuant
to the Combined Plan and Disclosure Statement.
“Fee Limit” means the maximum amount of Allowable Professional Fee Claims for each
Professional Person as set forth in the Approved Budget.
“File, Filed, or Filing” means file, filed, or filing with the Bankruptcy Court in the Chapter
11 Cases.
“Final Decree” means the order entered pursuant to Bankruptcy Code section 350,
Bankruptcy Rule 3022, and Local Rule 3022-1 closing the Chapter 11 Cases.
“Final Order” means an order or judgment of the Bankruptcy Court or any other court of
competent jurisdiction that has been entered on the docket in the Chapter 11 Cases (or the docket
of such other court) that is not subject to a stay, and has not been modified, amended, reversed or
vacated and as to which: (i) the time to appeal, petition for certiorari, motion for leave to appeal,
or move for a new trial, reargument or rehearing pursuant to Bankruptcy Rule 9023 has expired
and as to which no appeal, petition for certiorari or other proceedings for a new trial, reargument
or rehearing shall then be pending; or (ii) if an appeal, writ of certiorari, new trial, reargument or
rehearing thereof has been sought, such order or judgment shall have been affirmed by the highest
court to which such order was timely and properly appealed, or certiorari shall have been denied
or a new trial, reargument or rehearing shall have been denied or resulted in no modification of
such order, and the time to take any further appeal, petition for certiorari or move for a new trial,
reargument or rehearing shall have expired.
“First Day Declaration” means the Declaration of Keith Daniels, Debtors’ Chief
Restructuring Officer, In Support of the Debtors’ Chapter 11 Petitions and First Day Relief [D.I.
3].
“First Day Motions” refer collectively to those certain motions filed by the Debtors on or
shortly after following the Petition Date, and as more specifically identified in Part IV of the First
Day Declaration.
“First Day Orders” means, collectively, the Final Orders entered by the Bankruptcy Court
approving the First Day Motions and granting the relief set forth in each First Day Motion.
“Former Insider Claims” means any Claims and Causes of Action against former
directors and former officers of the Debtors as of immediately prior to the Closing Date that are
Excluded Actions under the APA.
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“General Bar Date” means, with respect to those Claims covered by the Bar Date Order,
August 31, 2021 at 5:00 p.m. prevailing Eastern Time, excluding proofs of claim by a
Governmental Unit, which must be submitted by the Governmental Bar Date.
“General Unsecured Claims” means any unsecured Claim against the Debtors which is
not an Other Priority Claim, Administrative Expense Claim, Professional Fee Claim, Priority Tax
Claim, DIP Facility Claim, Prepetition Lender Claim or Subordinated Notes Claim.
“Global Settlement” means that certain settlement and agreement by and between the
Debtors, the Committee, the Prepetition Secured Parties, and the DIP Secured Parties and which
was set forth in the DIP Order.
“Governmental Bar Date” means, pursuant to the Bar Date Order, the date by which
Proofs of Claim on behalf of Governmental Units must be submitted on: November 29, 2021 at
5:00 p.m. prevailing Eastern Time.
“Governmental Unit” means a “governmental unit” as defined in Bankruptcy Code
section 101(27).
“GUC Cash” means Cash in the amount of $450,000 of which $250,000 was drawn on the
DIP Facility on the Closing Date and will be transferred by the Debtors to the Liquidating Trust
on the Effective Date and $200,000 of which will be funded by the Buyer (or its designee) to the
Liquidating Trust on the Effective Date.
“GUC Recovery” means, after payment or reserve in full for all Liquidating Trust
Expenses and subject to the Lender Reimbursement Right, if applicable, the sum of (i) the GUC
Cash, (ii) the Committee Fee Savings Amount, (iii) any proceeds recovered from the Former
Insider Claims and the Non-Insider Claims, (iv) prior to the indefeasible payment in full in Cash
of the DIP Facility Claims and the Prepetition Lender Claims, 25% of any recovery from the
Current Insider Claims, and (v) after the indefeasible payment in full in Cash of the DIP Facility
Claims and the Prepetition Lenders Claims, 100% of any recovery from the Current Insider
Claims.
“Hayfin” means Hayfin Services LLP.
“Holder” means the beneficial holder of any Claim or Interest.
“Holder Representative” means Hayfin as representative for Hayfin Opal III L.P., Hayfin
SOF II Luxco 2 S.a r.l., and Hayfin Topaz Luxco 2 S.C.A.
“Impaired” means, with respect to any Class, a Class that is impaired within the meaning
of Bankruptcy Code sections 1123(a)(4) and 1124.
“Initial Lender Recovery” means all of the Debtors’ Cash as of the Effective Date except
for (i) the portion of the GUC Cash that is funded by the Debtors to the Liquidating Trust on the
Effective Date, (ii) Cash necessary to fund the Claims Reserve, and (iii) the Committee Fee
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Savings Amount, if any. The Initial Lender Recovery, if any, shall be paid to the DIP Agent on
account of the DIP Facility Claims on the Effective Date.
“Intercompany Claims” means any Claim held by one Debtor against another Debtor.
“Interest” means any “equity security” in a Debtor as defined in Bankruptcy Code section
101(16), including, without limitation, all issued, unissued, authorized or outstanding ownership
interests (including common and preferred), or other equity interests and membership units,
together with any warrants, options, convertible securities, liquidating preferred securities or
contractual rights to purchase or acquire any such equity interests at any time and all rights arising
with respect thereto.
“Interim DIP Order” means the Interim Order (I) Authorizing Debtors to (A) Obtain
Postpetition Senior Secured Financing and (B) Use Cash Collateral, (II) Granting Adequate
Protection to the Prepetition Secured Parties, (III) Granting Liens and Superpriority Claims,
(IV) Modifying the Automatic Stay, (V) Scheduling a Final Hearing, and (VI) Granting Related
Relief [D.I. 51].
“Lender Recovery” means the sum of (i) the Lender Reimbursement Right, (ii) the Initial
Lender Recovery, (iii) after payment or reserve in full for all accrued and outstanding Liquidating
Trust Expenses, 75% of any proceeds recovered from the Current Insider Claims, (iv) after
payment or reserve in full for all Allowed GUC Claims, the GUC Recovery, (v) any Cash
remaining in the Claims Reserve after payment or reserve in full for all Allowed Administrative
Expense Claims (including Professional Fee Claims up to the Fee Limit), Priority Tax Claims,
Other Priority Claims and Other Secured Claims (excluding any Committee Fee Savings Amount),
and (vi) other than the GUC Recovery, all other assets or properties of the Debtors and the Estates,
including any proceeds generated or derived therefrom.
“Lender Reimbursement Right” means, after payment or reserve in full for all accrued
and outstanding Liquidating Trust Expenses, the obligation of the Liquidating Trust to pay the first
$250,000 of the proceeds recovered from the Estate Causes of Action to the DIP Agent or the
Administrative Agent (as applicable).
“Liquidating Debtor” means AH Liquidation, Inc. from and after the Effective Date.
“Liquidating Trust” means the liquidating trust established on the Effective Date pursuant
to the Liquidating Trust Agreement, the Combined Plan and Disclosure Statement, and
Confirmation Order for the purpose of administering the Liquidating Trust Assets and making one
or more Distribution(s) to Holders of Allowed Claims against the Debtors.
“Liquidating Trust Agreement” means the trust agreement that documents and governs
the powers, duties, and responsibilities of the Liquidating Trustee, and which agreement will be
consistent with, and subject to, the Combined Plan and Disclosure Statement and otherwise in the
substance and form included in the Plan Supplement in form and substance acceptable to the
Administrative Agent, the DIP Agent, and the Committee and drafted in consultation with the
Debtors.
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“Liquidating Trust Assets” means the: (i) Estate Causes of Action; (ii) the Liquidating
Trust Funding; and (iii) any other remaining Assets of the Estates that are not Purchased Assets,
including any and all rights under the D&O Policy.
“Liquidating Trust Beneficiaries” means collectively the Holders of Allowed DIP
Facility Claims, Allowed Prepetition Lender Claims and Allowed General Unsecured Claims, in
their capacity as beneficiaries of the Liquidating Trust, and their permitted assigns and transferees
in accordance with the Liquidating Trust Agreement.
“Liquidating Trust Expenses” means all actual and necessary fees, costs, expenses and
obligations incurred, or owed by, the Liquidating Trustee or his or her agents, employees,
attorneys, advisors or other professionals in administering the Combined Plan and Disclosure
Statement and the Liquidating Trust (including, without limitation, reasonable compensation for
services rendered, and reimbursement for actual and necessary expense incurred by the Liquidating
Trustee and his or her agents, employees and professionals) arising after the Effective Date through
and including the date upon which the Bankruptcy Court enters a Final Decree closing the Chapter
11 Cases, which shall be solely payable from the Liquidating Trust Assets prior to any Distribution
to creditors. For the avoidance of doubt, consistent with the Approved Budget, Liquidating Trust
Expenses include the costs to be incurred by the Liquidating Trust to prepare and file final tax
returns for the Debtors, which amount is included in the GUC Cash.
“Liquidating Trust Funding” means: (i) the GUC Cash; and (ii) the Committee Fee
Savings Amount.
“Liquidating Trust Interests” mean the non-certificated beneficial interests of the
Liquidating Trust allocable to Holders of Allowed Claims in accordance with the terms of this
Combined Plan and Disclosure Statement and the Liquidating Trust Agreement, which may or
may not be transferable.
“Liquidating Trustee” means David Mack, a trust officer with Drivetrain LLC, who was
selected by the Administrative Agent, the DIP Agent and the Committee, and consented to by the
Debtors, to administer the Liquidating Trust pursuant to the Liquidating Trust Agreement.
“Local Rules” means the Local Rules of Bankruptcy Practice and Procedure of the United
States Bankruptcy Court for the District of Delaware.
“Non-Insider Claims” means the Claims and Causes of Action set forth on Schedule II to
the APA under the heading “Non-Insider Claims” against non-insiders of the Debtors that are not
related to the Purchased Assets.
“Note Purchase Agreement” means the Note Purchase Agreement among Avadim, and
each Purchaser, as such term is identified in the agreement dated January 10, 2020.
“Opt-Out Form” means the Election to Opt-Out of Third-Party Releases for Holders of
Claims and Interests in Classes 5 and 7 in the form that is attached as an exhibit to the Plan
Procedures Order.
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“Other Priority Claim” means any Claim entitled to priority pursuant to Bankruptcy Code
section 507(a) other than Administrative Expense Claims, Professional Fee Claims, DIP Facility
Claims, and Priority Tax Claims.
“Other Secured Claim” means any Secured Claim that is neither a DIP Facility Claim nor
a Prepetition Lender Claim.
“Person” means a “person” as defined in Bankruptcy Code section 101(41).
“Petition Date” means May 31, 2021, the date on which the Debtors Filed their voluntary
petitions for relief under chapter 11 of the Bankruptcy Code.
“Plan Procedures Order” means the Order entered at Docket No. 331 granting
preliminary approval of the Combined Plan and Disclosure Statement for solicitation and
scheduling the Confirmation Hearing.
“Plan Proponents” mean the Debtors and the Committee, jointly.
“Plan Supplement” means the appendix of schedules and exhibits to be Filed with the
Bankruptcy Court at least ten (10) days before the Voting Deadline. The Plan Supplement will
contain, among other things: (i) a liquidation analysis; (ii) the Liquidating Trust Agreement; (iii)
a non-exhaustive list of Estate Causes of Action; and (iv) any other disclosures as required by the
Bankruptcy Code.
“PPP Loan” means the Debtors’ indebtedness to Truist Bank, a North Carolina banking
corporation, in connection with an unsecured, forgivable Paycheck Protection Program loan
provided by the U.S. Small Business Administration and the Coronavirus Aid, Relief, and
Economic Security Act, pursuant to that certain note dated April 20, 2020. The PPP Loan has
been forgiven in its entirety.
“Prepetition Secured Parties” has the meaning ascribed to it in the DIP Order.
“Prepetition Lender Claims” means Claims held by the Prepetition Secured Parties under
the Senior Secured Debt Documents.
“Priority Tax Claims” means Claims of a Governmental Unit against any Debtor entitled
to priority pursuant to Bankruptcy Code section 507(a)(8) or as specified in Bankruptcy Code
section 502(i).
“Privileges” means all of the Debtors’ privileges, including, but not limited to, corporate
privileges, confidential information, work product protections, attorney-client privileges, and other
immunities or protections relating to the Estate Causes of Action.
“Pro Rata” means the proportion that an Allowed Claim in a particular Class bears to the
aggregate amount of Allowed Claims in the same Class.
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“Professional” means any professional Person employed in the Chapter 11 Cases pursuant
to Bankruptcy Code sections 327, 328, 363, or 1103 pursuant to an Order of the Bankruptcy Court,
and who is to be compensated for services rendered pursuant to Bankruptcy Code sections 327,
328, 329, 330, 331, or 363.
“Professional Fee Claims” means all Claims for compensation and reimbursement of
expenses by Professionals, for the period starting with each Professional’s retention date pursuant
to an Order of the Bankruptcy Court and ending with the Effective Date, to the extent Allowed by
the Bankruptcy Court and subject to the Fee Limit.
“Proof of Claim” means a proof of Claim Filed against any of the Debtors in accordance
with the Bar Date Order or any other Order of the Bankruptcy Court requiring or setting forth a
time period for the fixing of Claims.
“Purchased Assets” has the meaning ascribed to it in the APA.
“Rejection Claims” means any Claim arising from, or relating to, the rejection of an
Executory Contract or Unexpired Lease pursuant to Bankruptcy Code section 365(a) by any of the
Debtors, as limited, in the case of a rejected Unexpired Lease, by Bankruptcy Code section
502(b)(6).
“Related Person” means with respect to any Entity or Person, such Person’s current and
former officers, directors, principals, partners, members, managers, shareholders, attorneys,
accountants, financial advisors, investment bankers, and their respective successors and assigns all
in their capacities as such.
“Released Party” means each of: (i) the Debtors and the Estates; (ii) the Liquidating Trust;
(iii) the Liquidating Trustee; (iv) the Prepetition Secured Parties; (v) the DIP Secured Parties; (vi)
the Buyer; (vii) the Committee and each of its members in such capacity; and (viii) the Related
Persons of each of the foregoing; provided, however, that no Person identified in the APA as being
the potential target of an Excluded Action (as defined in the APA) shall be a Released Party.
“Releasing Parties” means, individually and collectively: (i) each Holder of a Claim or
Interest that: (a) votes to accept the Combined Plan and Disclosure Statement; (b) is conclusively
deemed to have accepted the Combined Plan and Disclosure Statement or is otherwise being paid
in full under the Plan; (c) abstains from voting on the Combined Plan and Disclosure Statement
and does not opt out of the releases contained in the Combined Plan and Disclosure Statement; (d)
votes to reject the Combined Plan and Disclosure Statement and does not opt out of the releases
contained in the Combined Plan and Disclosure Statement; or (e) is conclusively deemed to have
rejected the Combined Plan and Disclosure Statement and does not opt out of the releases
contained in the Combined Plan and Disclosure Statement; (ii) the Committee and each of its
members in such capacity; and (iii) with respect to each of the foregoing Entities in clauses (i) and
(ii), such Entities’ or Persons’ successors and assigns.
“Sale Closing” means the closing of the Sale between the Debtors and Buyer that occurred
on the Closing Date.
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“Sale Motion” means the Motion for Entry of an Order (A) Approving Bidding Procedures
for the Sale of All or Substantially All of the Debtors’ Assets, (B) Authorizing and Approving Entry
into the Stalking Horse APA, (C) Approving the Designation of the Stalking Horse Bidder,
(D) Scheduling a Sale Hearing and Objection Deadlines with Respect to the Sale, (E) Scheduling
an Auction, (F) Approving the Form and Manner of Notice of the Sale Hearing and Auction,
(G) Approving Contract Assumption and Assignment Procedures, and (H) Granting Related Relief
[D.I. 16].
“Sale Order” means the Order (I) Authorizing the Sale of Certain Assets of the Debtors
Outside the Ordinary Course of Business, (II) Authorizing the Sale of Assets Free and Clear of All
Claims and Liens, Except for Permitted Liens, Encumbrances and Assumed Liabilities,
(III) Authorizing the Assumption and Assignment of Certain Executory Contracts and Unexpired
Leases, and (IV) Granting Related Relief [D.I. 239].
“Sale” means the sale of the Purchased Assets pursuant to the APA by the Debtors to Buyer
as approved by the Sale Order.
“Sanchez Litigation” means the class action, Sanchez v. Avadim Health, Inc., Case No.
1:20-cv-10272 filed on December 6, 2020 in the Southern District of New York under the Class
Action Fairness Act, 28 USC 1332(d)(2), which requires amounts in controversy to be at least
$5,000,000.
“Schedules” means collectively the schedules of assets and liabilities, the list of Holders
of Interests, and the statements of financial affairs Filed by each of the Debtors under Bankruptcy
Code section 521 and Bankruptcy Rule 1007, and all amendments and modifications thereto.
“Scheduled” refers to any Claim included in the Debtors’ Schedules.
“Secured Claims” means Claims which are secured by a valid and perfected lien in
collateral which is enforceable pursuant to applicable law, the amount of which is equal to or less
than the value of such collateral (i) as set forth in the Combined Plan and Disclosure Statement,
(ii) as agreed to by the Holder of such Claim and the Debtors, or (iii) as determined by a Final
Order in accordance with Bankruptcy Code section 506(a), or (b) subject to a valid right of setoff
under Bankruptcy Code section 553.
“Senior Secured Debt Documents” has the meaning ascribed to it in the DIP Order.
“Senior Secured Debt Liens” has the meaning ascribed to it in the DIP Order.
“Solicitation Package” means the package to be distributed to certain creditors for
solicitation of votes on the Combined Plan and Disclosure Statement.
“Stalking Horse Bidder” means Midava Holdings 3, Inc. (n/k/a Avadim Holdings, Inc.)
under the terms of the APA.
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“Statutory Fees” means all fees payable to the U.S. Trustee pursuant to 28 U.S.C. § 1930,
and any interest thereupon.
“Stay Motion” means the Community Health Group, Inc.’s Motion for Relief from the
Automatic Stay to Resume State Court Proceedings to Liquidate Counterclaims filed by CHG on
August 10, 2021 [D.I. 256].
“Subordinated Notes Claims” means any Claim derived from, based upon, relating to, or
arising from, the Note Purchase Agreement, including interest, fees, and any other potential
amounts due.
“Tax Code” means the Internal Revenue Code of 1986, as amended.
“Treasury Regulations” means final, temporary and proposed regulations or any
successor regulations, promulgated under the Tax Code.
“U.S. Trustee” means the Office of the United States Trustee for the District of Delaware.
“Unclaimed Distribution” means a Distribution that is not claimed by a Holder of an
Allowed Claim on or prior to the Unclaimed Distribution Deadline.
“Unclaimed Distribution Deadline” means ninety (90) days from the date the Liquidating
Trustee makes a Distribution pursuant to the Plan.
“Voting Class” means Class 2 (Prepetition Lender Claims) and Class 5 (General
Unsecured Claims.
“Voting Deadline” means October 19, 2021 at 4:00 p.m. prevailing Eastern Time.
“Voting Record Date” means September 21, 2021.
B.

Interpretation; Application of Definitions and Rules of Construction

The following rules of construction, interpretation, and application shall apply:
(1)

Wherever from the context it appears appropriate, each term stated in either the
singular or the plural shall include both the singular and the plural and pronouns
stated in the masculine, feminine, or neuter gender shall include the masculine,
feminine, and neuter genders.

(2)

Unless otherwise specified, each section, article, schedule, or exhibit reference in
the Combined Plan and Disclosure Statement is to the respective section in, article
of, schedule to, or exhibit to the Combined Plan and Disclosure Statement.

(3)

The words “herein,” “hereof,” “hereto,” “hereunder,” and other words of similar
import, refer to the Combined Plan and Disclosure Statement as a whole and not to
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any particular section, subsection, or clause contained in the Combined Plan and
Disclosure Statement.

VI.

(4)

The rules of construction contained in Bankruptcy Code section 102 shall apply to
the construction and interpretation of the Combined Plan and Disclosure Statement.

(5)

A term used herein, that is not defined herein, but that is used in the Bankruptcy
Code shall have the meaning ascribed to that term in the Bankruptcy Code.

(6)

The headings in the Combined Plan and Disclosure Statement are for convenience
of reference only and shall not limit or otherwise affect the provisions of the
Combined Plan and Disclosure Statement.

(7)

Unless otherwise provided, any reference in the Combined Plan and Disclosure
Statement to an existing document, exhibit, or schedule means such document,
exhibit, or schedule as may be amended, restated, revised, supplemented, or
otherwise modified.

(8)

In computing any period of time prescribed or allowed by the Combined Plan and
Disclosure Statement, the provisions of Bankruptcy Rule 9006(a) shall apply.

Disclosures
A.

Overview of the Debtors
1.

The Debtors and Their Businesses

Founded in 2007 by Stephen Woody, the Company was a vertically integrated healthcare
and wellness business that sold topical products to improve consumers’ neuromascular health and
skin barrier health. Using their proprietary platform called Bionome Engineered Platform, the
Debtors developed products that targeted the institutional care and self-care markets, including
hospitals, long-term care facilities, closed provider pharmacies, physician offices and retail
pharmacies. Avadim commercialized a number of products under two brand families: Theraworx
Protect, which targeted institutional care and community health; and Theraworx Relief, marketed
through retail pharmacies. The Company’s products were designed to take advantage of the
increasing desire for easily accessible, self-directed care, with options that were safe and easy to
use.
As of the Petition Date, the Debtors had six marketed products – three cosmetics products:
(i) Theraworx Protect for immune health; (ii) Theraworx Protect U-Pak for urinary health; and (iii)
Combat One for soldier and first responder readiness; and three homeopathic drug products: (a)
Theraworx Relief for muscle cramps and spasms; (b) Theraworx Relief for joint discomfort and
inflammation; and (c) PHUEL for topical muscle nutrition.
The Debtors’ core competencies – in-house research and development, in-house
manufacturing operations, and a dedicated sales and marketing team with a differentiated approach
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– had driven the Debtors’ growth to the Petition Date. In mid-2016, the Debtors had not yet
established a retail presence, and the Debtors’ products were used in approximately 60 acute care
hospitals, 100 nursing homes and other long-term care facilities. By Q1 2020, the Debtors’
products were used in approximately 250 acute care hospitals, more than 750 nursing homes and
other long-term care facilities, and were available in over 47,000 pharmacy locations. Between
2017 and 2019, the Debtors’ annual net revenues increased from $10.8 million to $45.8 million.
2.

The Debtors’ Corporate Structure

Debtor Avadim was incorporated under the laws of the State of Wyoming in August 2013
under the name “Avadim Technologies, Inc.” In September 2013, Avadim acquired the
predecessor company Avadim, LLC, a North Carolina limited liability company that was formed
and began operations in 2007 as a contractor for clinical evaluations and manufacturing. In August
2018, Avadim was converted to a corporation under the laws of the State of Delaware and in
September 2018, Avadim’s name was changed to “Avadim Health, Inc.”
Stephen Woody5 served as the Debtors’ Chief Executive Officer and director since 2013.
Mr. Woody also founded and served as managing member of the predecessor company, Avadim,
LLC, from 2007 to 2013.
Avadim is privately held and has issued common stock in several private placement
transactions. As of September 30, 2019, Avadim had 16,940,379 shares of common stock
outstanding, held of record by approximately 1,300 stockholders. In February 2020, the Debtors
dropped their plan for an initial public offering of 5 million shares of common stock.
Each of the other Debtors is a wholly-owned subsidiary of Avadim: Relion; Bionome;
Quality Assurance; and AHIP. Relion handled the majority of the Company’s manufacturing and
related needs. Bionome is a minority owner in the commercial real estate development of a
previously-planned location of the Company in Black Mountain, North Carolina (the “Bionome
Property”). Quality Assurance managed consulting services the Company provides to thirdparties. AHIP managed and maintained intellectual property and proprietary information of the
Company.
3.

The Debtors’ Operations

The Debtors’ principal executive offices were located in Asheville, North Carolina.
Avadim utilized in-house manufacturing facilities, capabilities, and functions operated through its
subsidiary, Relion. The Debtors manufactured substantially all of their Theraworx Protect,
Theraworx Relief (with the exception of the compression garments), PHUEL and Combat One
products in two facilities located in Asheville, North Carolina. Of 170,081 square feet under lease,
18,456 square feet comprise its head office and testing facility, and 151,625 square feet comprise
its manufacturing, fulfillment, warehousing, staging and distribution facilities. All of the
foregoing premises were leased by the Company from third parties.

5

The Global Settlement preserves potential Claims and Causes of Action against Mr. Steven Woody.
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As of the Petition Date, the Debtors collectively employed approximately 100 employees,
almost all of whom were employed full-time. None of the Company’s employees were represented
by a collective bargaining agreement.
The Company had four sales areas – Institutional Care, Retail Pharmacy/Consumer,
Community Health, and Government:
a.

Institutional Care: The Company’s institutional care sales team
primarily marketed to acute care centers, hospitals and nursing
homes and other long-term care centers. As of the Petition Date, the
Debtors had more than 250 acute care customers and more than 750
long-term care customers.

b.

Retail Pharmacy/Consumer: The Debtors’ retail sales team
primarily marketed to pharmacies, specialty retail locations and
online retailers. As of the Petition Date, the Debtors’ products were
available over the counter in over 47,000 pharmacy locations
(including those within big box stores) up from approximately 7,200
locations at the beginning of 2018. The Debtors also sold their
products online through their website and Amazon. The Company’s
direct-to-consumer (DTC) branding initiatives were driven by
traditional DTC marketing campaigns, including television and
social media campaigns.

c.

Community Health: The Debtors’ Community Health team sold
PHUEL and the Theraworx Protect line into specialty retail, schools,
universities and professional organizations.

d.

Government: The Company’s government team sold Combat One
products to the U.S. government, military, law enforcement and first
responder markets.

Prior to the commencement of the Chapter 11 Cases, the Company implemented a key employee
retention plan (KERP), under which payments totaling approximately $185,000 were made to
certain non-insider employees, in order to incentivize them to remain in the Company’s employ
during these proceedings.
4.

Prepetition Indebtedness

The Company historically financed its operations through a senior secured term loan,
private placements of Avadim’s equity securities and convertible Subordinated Notes, and
collections from revenues.
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a.

The Prepetition Secured Debt

Senior Secured Term Loan Facility
On October 5, 2018, Avadim entered into a credit agreement (as amended, modified or
supplemented from time to time, the “Senior Secured Credit Agreement” or “Prepetition Credit
Facility”) with the lenders from time to time party thereto (the “Senior Secured Lenders”) and
the Administrative Agent. The Prepetition Credit Facility, which has a stated maturity date of
October 5, 2023 (the obligations under which automatically accelerated as a result of the Chapter
11 Cases), provided for an original senior secured term loan in an original principal amount of $5
million, and incremental senior secured delayed draw term loans in original principal amounts of
$5 million and $20 million, respectively (a portion of which was funded prior to the Petition Date
in multiple borrowings).
The Debtors’ obligations under the Senior Secured Credit Agreement and related
guarantees were secured by senior liens on substantially all of the Company’s assets (including
patents and trademarks) (but excluding the Bionome Property, real property leasehold interests,
and certain other excluded assets) and a stock pledge by Avadim of its equity interests in the four
other Debtor subsidiaries, each of which provided guarantees of the Prepetition Credit Facility.
Since September 16, 2019, numerous Events of Default (as defined in the Senior Secured
Credit Agreement) occurred and the parties entered into numerous forbearance agreements,
forbearance extensions and forbearance reinstatements (in cases where forbearances were
terminated as the result of the occurrence of new Defaults or Events of Default (both terms, as
defined in the Senior Secured Credit Agreement)) including on (1) April 3, 2020, (2) May 19,
2020, (3) April 2, 2021, and (4) May 5, 2021.
As of the Petition Date, the Debtors’ owed more than $79.6 million under the Prepetition
Credit Facility.
Prepetition Senior Secured Note Agreement
On April 3, 2020, Avadim entered into that certain note agreement (as amended, restated,
amended and restated, modified and/or supplemented from time to time, the “Prepetition Senior
Secured Note Agreement”), by and among: (i) Avadim; (ii) the persons party thereto as “Holders”
(each, a “Senior Secured Noteholder”, and collectively, the “Senior Secured Noteholders”),
and (iii) Hayfin, as the representative for the Senior Secured Noteholders and as collateral agent,
pursuant to which Avadim issued to the Senior Secured Noteholders: (a) that certain Secured Note,
dated as of April 3, 2020, in the original face amount of $12,000,000.00; (b) that certain Secured
Note, dated as of May 26, 2020, in the original face amount of $5,000,000.00; (c) that certain
Secured Note, dated as of May 5, 2021, in the original face amount of $1,000,000.00; (d) that
certain Secured Note, dated as of May 12, 2021, in the original face amount of $2,000,000.00; and
(e) that certain Secured Note, dated as of May 20, 2021, in the original face amount of
$2,000,000.00 (collectively, the “Prepetition Senior Secured Notes”, and together with the
Prepetition Senior Secured Note Agreement and any ancillary documents, security agreements,
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guarantees, pledge agreements, other instruments, and notes issued in connection therewith,
collectively, the “Prepetition Senior Secured Note Documents”).
The Debtors’ obligations under the Prepetition Senior Secured Note Documents and related
guarantees were secured by senior liens on substantially all of the Company’s assets (including
patents and trademarks) (but excluding the Bionome Property, real property leasehold interests,
and certain other excluded assets) and a stock pledge by Avadim of its equity interests in the four
Debtor subsidiaries, each of which provided guarantees of the Prepetition Senior Secured Note
Documents.
As of the Petition Date, the aggregate principal amount outstanding under the Prepetition
Senior Secured Notes was not less than $22,000,000.00.
b.

Unsecured Debt

On or about January 10, 2020, Avadim entered into a note purchase agreement, pursuant
to which Subordinated Notes in an aggregate principal amount of $6.4 million were issued to
certain accredited investors. Outstanding convertible note balances accrued interest at an annual
rate of 6%, beginning on the date that was six months after the issuance of the Subordinated Notes,
with accrued interest being added to the principal balance on each six-month anniversary
thereafter. The outstanding principal amount, plus any accrued but unpaid interest, was due and
payable on the maturity date of January 4, 2024 or, if later, the date that was 91 days following the
latest maturity date of the Prepetition Credit Facility. The Subordinated Notes were unsecured and
were subordinated to the Debtors’ obligations under the Senior Secured Credit Agreement and the
Prepetition Senior Secured Note Documents.
The Debtors also incurred indebtedness in connection with the PPP Loan in the principal
amount of $2,010,000.00, which was provided by the U.S. Small Business Administration and the
Coronavirus Aid, Relief, and Economic Security Act. The PPP Loan has a per annum interest rate
equal to 0.1%. As of the Petition Date, the Debtors owed approximately $2.02 million under the
PPP Loan. The PPP Loan has been forgiven in its entirety.
In July 2016, the Company entered into a settlement agreement to clarify its rights and
obligations to the seller of a patent the Company acquired in March 2013. Under this settlement
agreement, the Company agreed to make cash payments totaling up to $9,950,000.00 to the patent
seller, and issued the seller an aggregate of 237,500 shares of its common stock in two installments
(of which 125,000 were issued in July 2016 and 112,500 of which were issued in January 2017).
As of the Petition Date, the remaining balance that the Company could be required to pay was $4.8
million.
5.

Events Precipitating the Chapter 11 Filing

Since its inception in 2007, Avadim quickly grew from being a contractor for clinical
evaluations and manufacturing into a vertically integrated healthcare and wellness business. The
Company maintained its own R&D, manufacturing and commercialization infrastructure, and was
strategically well-positioned in a highly competitive environment. Despite the fact that the
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Company’s revenues increased steadily over the past several years, the Company’s products were
unable to gain sufficient market foothold to fully fund its operations. During the same period, in
an effort to expand the market for its products, the Company incurred significant selling and
marketing expenses and built up excess inventory (while at the same time underutilizing its
manufacturing capacity). The Company’s sales related expenses resulted in limited free cash flow
to fund other operating expenses, debt service, and investment in new products. In particular, the
Company ramped up significant media/marketing expenditures and built up inventory in
anticipation of its previously planned early 2020 IPO. However, that IPO never materialized.
Notwithstanding spending tens of millions of dollars over the past decade to build the
Company’s brand, the Company was unsuccessful in reaching profitability, causing the Company
to incur substantial losses since its inception. For example, the Company’s net losses were $49.5
million, $34.8 million, and $53.6 million for the years ended December 31, 2018, 2019, and 2020,
respectively. The Company also underperformed its FY2021 financial projections, and limited
financial resources continued to strain programs driving retail revenue (i.e., advertising,
promotions, etc.).
In March 2020, after its unsuccessful IPO efforts, the Company retained Torreya Capital
(“Torreya”) to begin exploring potential strategic alternatives for the Company. Torreya was
unable to find any viable alternatives. In mid-January 2021, Avadim’s board of directors
established a restructuring committee to explore and effectuate a financial and operational
restructuring of the Company. As part of these restructuring efforts, Keith Daniels was appointed
by each of the Debtors as Chief Restructuring Officer on May 5, 2021.
To further vet the market, in May 2021, the Company retained SSG Advisors, LLC
(“SSG”) as its exclusive investment banker to market and sell the Company’s assets in accordance
with the terms and conditions of the engagement agreement between the Company and SSG. The
Debtors and their professionals engaged in numerous activities related to the marketing of the
Company’s assets.
Faced with diminishing liquidity, increasing debts, and limited available funding for an
operational turnaround, the Company determined that it would be in the best interests of all of the
Company’s stakeholders that substantially all of the Debtors’ assets be sold as a going concern.
The Company commenced these Chapter 11 Cases to implement and facilitate a sale of the
Debtors’ assets for the benefit of all of the Debtors’ estates and their creditors. The Debtors
believed that conducting an open and competitive marketing process in the context of these
Chapter 11 Cases would represent the best strategy to maximize the value of the Debtors’ business
for stakeholders.
B.

The Chapter 11 Cases
1.

First Day Orders

On the Petition Date, each of the Debtors filed voluntary petitions for relief. Also on the
Petition Date, the Debtors filed a number of First Day Motions and applications seeking customary
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relief intended to facilitate a smooth transition for the Debtors into the Chapter 11 Cases and to
minimize disruptions to the Debtors’ business operations.
The First Day Motions requested relief from the Bankruptcy Court to, among other things:
(a) jointly administer the Chapter 11 Cases; (b) file a consolidated list of creditors; (c) appoint
Omni Agent Solutions as Claims and Noticing Agent; (d) maintain the Debtors’ cash management
system; (e) maintain customer programs; (f) pay taxes; (g) maintain utilities; (h) pay and maintain
employee wages; (i) maintain insurance; (j) pay shippers/warehousing charges; (k) use cash
collateral and obtain postpetition financing; and (l) pay Critical Vendors. In support of the First
Day Motions, the Debtors relied upon the First Day Declaration.
The Bankruptcy Court held a hearing on June 2, 2021 and granted the relief sought at such
hearing.
2.

Retention of Professionals

To assist the Debtors in carrying out their duties as debtors in possession, and to represent
their interests in the Chapter 11 Cases, the Debtors obtained Bankruptcy Court approval to retain
Pachulski Stang Ziehl & Jones LLP as general bankruptcy co-counsel [D.I. 143]; Chapman and
Cutler LLP as general bankruptcy co-counsel [D.I. 144]; SSG as investment banker for the Debtors
[D.I. 150]; Omni Agent Solutions as Claims and Noticing Agent [D.I. 40]; and certain ordinary
course professionals [D.I. 146]. The Debtors also obtained authorization to retain Carl Marks
Advisory Group LLC (“CMAG”) to provide the Debtors with a CRO, CFO, and certain additional
personnel to assist the CRO; and to designate Keith Daniels as the Debtors’ CRO and Scott
Pasquith as the Debtors’ CFO, effective as of the Petition Date [D.I. 145].
On June 9, 2021, the Office of the U.S. Trustee appointed the Committee pursuant to
section 1102(a)(1) of the Bankruptcy Code [D.I. 81]. The Committee is comprised of three
members: (i) Berlin Packaging, LLC; (ii) QSD, Inc.; and (iii) Donnelley Financial Solutions.
To represent their interests, the Committee obtained Bankruptcy Court approval to retain
Lowenstein Sandler LLP as co-counsel to the Committee [D.I. 191], Fox Rothschild LLP as cocounsel to the Committee [D.I. 189], and Province, LLC as financial advisor for the Committee
[D.I. 190].
3.

DIP Financing

The Debtors understood at the outset of these Chapter 11 Cases, that debtor in possession
financing would be necessary to implement a sale transaction. As a result, on the Petition Date,
the Debtors filed a motion seeking authorization to: (a) obtain postpetition financing from the DIP
Lenders in the amount of up to $7.156 million in DIP financing in the form of delayed-draw term
loans (with $2.25 million available on an interim basis); (b) security interests and superpriority
administrative expense status in favor of the DIP Secured Parties; (c) granting adequate protection
to the Prepetition Secured Parties, and (d) authorizing the use of cash collateral.
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On June 2, 2021, the Court entered the Interim DIP Order. Pursuant to the Interim DIP
Order, the Debtors were authorized to borrow an amount not to exceed $7.156 million under the
DIP Facility; provided, however, no more than $2.25 million of DIP Loans would be available to
the Debtors pending the entry of the Final Order. The Court subsequently entered the DIP Order
on a final basis on July 26, 2021, which authorized the Debtors to borrow the full remaining
amount of the DIP Loans. The DIP Order also set the following deadlines (certain of which were
extended with the consent of the DIP Lenders) in connection with the Debtors’ marketing efforts:

4.

a.

On or before the date that is fifty-six (56) days after the Petition
Date, the Bid Deadline (as defined in the Bidding Procedures Order)
shall have occurred;

b.

On or before the date that is fifty-eight (58) days after the Petition
Date, the Debtors shall have commenced the auction, if necessary;

c.

On or before the date that is sixty (60) days after the Petition Date,
a hearing shall have occurred in the Bankruptcy Court to consider
approval of the APA and the Sale to the Stalking Horse Bidder, or
another alternative transaction pursuant to the Bidding Procedures;

d.

On or before the date that is sixty (60) days after the Petition Date,
the Bankruptcy Court shall have entered the Sale Order;

e.

On or before the date that is seventy (70) days after the Petition Date,
the Sale to the Stalking Horse Bidder or another sale transaction
approved in the Sale Order shall be consummated and closed; and

f.

On or before August 23, 2021 (which date was subsequently
extended to September 3, 2021), the Committee shall have filed the
Plan with the Bankruptcy Court and such Plan shall be acceptable to
the DIP Agent and the Administrative Agent, and reasonably
acceptable to the Debtors.

Sale of Substantially All of the Debtors’ Assets

Prior to the Petition Date, the Debtors engaged in marketing efforts in connection with the
contemplated sale of substantially all of the Debtors’ assets. In March 2020, the Debtors engaged
Torreya, who contacted known strategic partners who might be interested in the Debtors’ assets.
Ultimately, all potential strategic and financial partners who were contacted declined to proceed
with a transaction and Torreya ceased work for the Debtors in or around October 2020. In March
2021, and continuing through the Petition Date, the Debtors began discussions with the Prepetition
Secured Parties on a restructuring, which culminated in the Prepetition Secured Parties agreeing
to become a stalking horse bidder for the Debtors’ business and substantially all of their assets. In
May 2021, the Debtors retained SSG as its exclusive investment banker to facilitate a sale in
accordance with the terms and conditions of the engagement between the Debtors and SSG.
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The negotiations culminated in the execution of the Asset Purchase Agreement by and
among the Debtors and the Buyer, as the Stalking Horse Bidder for the sale of substantially all of
their assets, and Hayfin as Administrative Agent, Holder Representative and Collateral Agent and
DIP Agent. The APA contemplated a purchase price for the Purchased Assets of a $69,950,000.00
credit bid and the assumption of certain liabilities.
The day after the Petition Date, the Debtors filed the Sale Motion. The Debtors, pursuant
to the Sale Motion, sought to sell substantially all of their assets to the Buyer as the Stalking Horse
Bidder, subject to any higher or better offers, and in accordance with the Bidding Procedures
Order. The Bidding Procedures Order fixed July 26, 2021 at 11:59 a.m. (prevailing Eastern Time)
as the deadline for the submission of bids for the Debtors’ assets and scheduled an auction for
10:00 a.m. (prevailing Eastern Time) on July 28, 2021.
Notwithstanding the marketing efforts of SSG, the Debtors received no other qualified bids
for their assets and, without a hearing, on August 1, 2021, the Bankruptcy Court entered the Sale
Order, approving, inter alia, the Sale of substantially all of Debtors’ assets to the Buyer pursuant
to the terms of a modified APA [D.I. 239].
5.

Global Settlement

On July 26, 2021, the Court approved a comprehensive settlement as part of the DIP Order
between the Debtors, the Committee, the Prepetition Secured Parties, and the DIP Secured Parties,
which resolved a number of outstanding issues between the parties in connection with the DIP
Motion and the proposed Sale, and paved the way for, among other things, the consensual Sale of
the Debtors’ Assets to the Buyer, and provided for the Liquidating Trust Funding, funding of the
Claims Reserve and preservation of the Estate Causes of Action. This Global Settlement was
achieved after extensive arms-length negotiations among the parties and ended potentially costly
discovery and litigation between the Committee, the Debtors, Prepetition Secured Parties, the DIP
Secured Parties and the Buyer.
As a result of the resolution of the Committee’s issues and concerns, the following terms,
among others, were incorporated into the DIP Order: (i) the agreement by the parties to pursue a
plan of liquidation with the support of the Prepetition Secured Parties, DIP Secured Parties and
Buyer; (ii) an increase of the Committee’s professionals’ fee budget; (iii) an agreement to fund a
wind-down budget to be negotiated by and amongst the Debtors, the Committee, the DIP Agent,
and the Administrative Agent prior to the Closing Date; (iv) the Lender Reimbursement Right; (v)
the subordination of the Prepetition Lender Claims to General Unsecured Claims on certain assets;
(vi) a sharing agreement by which the Administrative Agent, on behalf of the Prepetition Secured
Parties, is entitled to receive 75% of any proceeds recovered from the Current Insider Claims,
while Holders of General Unsecured Claims are entitled to the remaining 25%, with subordination
rights remaining in full force in effect, as discussed in more detail herein; (vii) the establishment
of a Claims Reserve by the Debtors with the consent of the Administrative Agent and the DIP
Agent, and in consultation with the Committee; and (viii) the inclusion of customary releases in
favor of, among others, the Debtors, the Prepetition Secured Parties, and the DIP Secured Parties
in the Plan.
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6.

Claims Process and General Bar Date

The Debtors filed the Bar Date Motion on July 9, 2021 [D.I. 179]. On July 21, 2021, the
Bankruptcy Court entered the Bar Date Order [D.I. 199]. The Debtors filed the Notice of Deadlines
for the Filing of (I) Proofs of Claim, Including Requests for Payment Pursuant to Section 503(b)(9)
of the Bankruptcy Code, (II) Administrative Claims, and (III) Rejection Damages Claims on July
22, 2021 [D.I. 207], which establishes the General Bar Date and the Governmental Bar Date.
To the extent set forth in the Bar Date Order, all creditors holding or wishing to assert a
Claim against the Debtors or the Debtors’ Estates, accruing prior to the Petition Date, and which
remain unpaid, including claims arising under Bankruptcy Code section 503(b)(9), are required to
file such Claims by the General Bar Date. The General Bar Date is August 31, 2021 at 5:00 p.m.
prevailing Eastern Time.
In addition, to the extent set forth in the Bar Date Order, all creditors holding or wishing to
assert Administrative Expense Claims against the Debtors or their Estates, accruing from the
Petition Date through and including July 31, 2021, are required to file such Claims by the General
Bar Date. The General Bar Date is August 31, 2021 at 5:00 p.m. prevailing Eastern Time. For the
avoidance of doubt, Administrative Expense Claims arising from August 1, 2021 through the
Effective Date of the Combined Plan and Disclosure Statement are governed by the Administrative
Claim Bar Date to the extent set forth herein.
Prior to the Effective Date, CMAG, on behalf of the Debtors and in consultation with the
Committee, the DIP Agent and the Administrative Agent, has agreed to reconcile and administer
Administrative Expense Claims, Other Secured Claims, Priority Tax Claims, and Other Priority
Claims.
Finally, pursuant to the Bar Date Order, Governmental Units, with claims against the
Debtors or the Debtors’ Estates, accruing prior to the Petition Date, are required to file Proofs of
Claim by the Governmental Bar Date, November 29, 2021 at 5:00 p.m. prevailing Eastern Time.
7.

Satisfaction of Administrative Expense Claims Prior to the Effective
Date

Pursuant to the terms of the APA, the Buyer agreed to assume certain Administrative
Expense Claims incurred prior to the Closing Date. As such, the Holders of such Claims will not
receive a Distribution from the Debtors or the Liquidating Trust.
a.

DIP Facility Claims – The DIP Facility Claims have not been
satisfied and will not be paid in full on the Effective Date. The
Holders of the DIP Facility Claims will receive the Lender Recovery
on account of the DIP Facility Claims.

b.

Prepetition Lender Claims – Except to the extent of the Credit Bid
Amount, the Prepetition Lender Claims have not been satisfied and
will not be paid in full on the Effective Date. The Holder of the
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Prepetition Lender Claims will receive the Lender Recovery on
account of the Prepetition Lender Claims.
c.

8.

Administrative Expense Claims – Pursuant to the terms of the
APA, the Buyer agreed to assume certain Administrative Expense
Claims incurred prior to the Closing Date. As such, the Holders of
such Claims will not receive a Distribution from the Debtors or the
Liquidating Trust.

Buyer Responsibility for Claims

For the avoidance of doubt, no Holder of a Claim or Claims against the Debtors shall
receive a Distribution from the Debtors, Liquidating Debtor, or the Liquidating Trust under the
Combined Plan and Disclosure Statement if such obligation was assumed by the Buyer under the
Sale Order and the APA.
9.

Stay Motion Filed by CHG

On August 10, 2021, CHG filed the Stay Motion [D.I. 256]. According to the Stay Motion,
on March 20, 2020, Avadim agreed to sell its Community Health business unit to CHG for a
purchase price of $10 million. On September 23, 2020, Avadim initiated the CHG State Court
Action against CHG, seeking, among other things, a declaration that it was not obligated to pay a
$2.5 million break-up fee provided for in a letter of intent related to the Community Health
business unit. CHG then filed counterclaims related to the termination of the sale of the
Community Health business unit and focused on certain alleged actions by Steven Woody. The
Stay Motion seeks stay relief to continue with the CHG State Court Action to attempt to collect
proceeds from the D&O Policy that according to CHG provides coverage to Steven Woody for
fiduciary liability related to the allegations in the CHG State Court Action. CHG also contends
that the D&O Policy proceeds are “likely” not property of the Estates.
On August 17, 2021, the Committee filed the Committee Objection to the Stay Motion
[D.I. 261]. The Committee argues, among other things, that stay relief should not be granted
because there is no cause for relief from the automatic stay, and granting such relief for CHG to
liquidate its counterclaims against the Debtors and pursue insurance recoveries would be highly
inequitable and prejudicial to the rest of the Debtors’ general unsecured creditors. The Committee
further argues that the Combined Plan and Disclosure Statement preserves the Estate Causes of
Action, which include the fiduciary claims against certain of the Debtors’ current and former
directors and officers. Aside from certain trust funding, the Estate Causes of Action and the D&O
Policy will be the Liquidating Trust’s only material assets. Finally, the Committee argues that the
CHG, solely for its own benefit, seeks to pursue claims against the same D&O Policy to the
detriment of all other creditors of the Debtors’ Estates and the Liquidating Trust. Also on August
17, 2021, the Debtors filed the Debtors’ Joinder, which also requested that the Court deny the Stay
Motion.
On August 24, 2021, CHG filed the CHG Reply in support of its Stay Motion [D.I. 268],
which argues, among other things, that: (i) the Estate Causes of Action remain speculative and
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subject to investigation and analysis; (ii) CHG’s counterclaims will be “more efficiently resolved
and liquidated” in the CHG State Court Action; and (iii) even if the proceeds of the D&O Policy
are property of the Estate, the Court’s modification of the automatic stay would not prejudice the
Debtors or the Debtors’ Estates.
The Court held a hearing on the Stay Motion on August 27, 2021, and subsequently
scheduled a continued hearing for September 9, 2021 at 10:00 a.m. ET and a final hearing for
September 29, 2021 at 3:00 p.m. ET.
The Committee is currently investigating a variety of Claims against current and former
officers and directors of the Debtors for breach of fiduciary duty, which would potentially result
in a recovery on behalf of all of the Debtors’ creditors from the D&O Policy. These Claims
include, but are not limited to: (i) whether the facts giving rise to CHG’s counterclaims, which
involve a failed $10 million sale of a business unit and which seeks $500 million in RICO damages,
was a result of conduct covered by the D&O Policy; and (ii) the conduct by the officers and
directors that resulted in the Debtors’ exposure to liability as described in the Sanchez Litigation.
The Sanchez Litigation seeks damages against Avadim under New York’s consumer protection
statute, negligent misrepresentation, violations of the Magnuson-Moss Warranty Act and common
law fraud for its misrepresentations regarding the effectiveness of its product, Theraworx Muscle
Cramp & Spasm Relief Foam.
C.

Summary of Assets

Following the Sale Closing, the Debtors will have limited Assets remaining in the Estates.
The primary Assets include the Liquidating Trust Assets and assets specifically identified as
“Excluded Assets” in Section 2.2 of the APA (as amended). Any and all value to inure to General
Unsecured Claims will be on account of the Liquidating Trust Assets, including the Estate Causes
of Action.
D.

Summary of Treatment of Claims and Interests under the Plan

The following chart summarizes the classification and treatment of the Classes:
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Class

Estimated
Allowed Claims

Treatment

Entitled
to Vote

Class 1 – Other
Priority Claims
Class 2 – Prepetition
Lender Claims
Class 3 – Other
Secured Claims
Class 4 – General
Unsecured Claims
Class 5 –
Subordinated Notes
Claims
Class 6 –
Intercompany
Claims
Class 7 – Equity
Interests

$52,6357

Unimpaired

No

Estimated Recovery
to Holders of Allowed
Claims6
100%

$31,702,0458

Impaired

Yes

TBD

$2,318

Unimpaired

No

100%

$12,345,599

Impaired

Yes

0.0 – 2.0%9

$13,152,506

Impaired

No

0%

$5,122,035

Impaired

No

0%

N/A

Impaired

No

0%

E.

Certain U.S. Federal Income Tax Consequences to this Combined Plan and
Disclosure Statement

Substantial uncertainty exists with respect to many of the tax issues discussed below.
Therefore, each holder of a Claim is urged to consult its own tax advisor regarding the federal,
state, and other tax consequences of this Combined Plan and Disclosure Statement. No rulings
have been or are expected to be requested from the Internal Revenue Service (“IRS”) with respect
to any tax aspects of this Combined Plan and Disclosure Statement.

6

The estimated percentage recovery is based upon, among other things, an estimate of the Allowed Claims against
the Debtors in the Chapter 11 Cases. As set forth above, the actual amount of the Allowed Claims may be materially
greater or lower than estimated. Thus, the actual recoveries may be materially higher or lower than projected
depending upon, among other things, the amounts and priorities of Claims that are actually Allowed by the Bankruptcy
Court and the actual amount of Cash available for Distribution.
7
These amounts reflect estimated claims against all of the Debtors, which constitute, in part, assumed liabilities and
obligations by the Buyer under the APA and related documents. Further, these claims remain subject to review and
potential challenge.
8
This estimated claim amount does not include certain accrued and unpaid interest, fees and penalties on the principal
amount outstanding under the Senior Secured Debt Documents, nor does it include other fees, expenses and other nonprincipal obligations expressly provided under the Senior Secured Debt Documents.
9
Recoveries for Holders of Allowed General Unsecured Claims will depend almost entirely on recoveries from the
Estate Causes of Action. As of the Effective Date, there will be at least $200,000 of Liquidating Trust Funding, plus
the Committee Fee Savings Amount (if any). However, as of the Filing of this Combined Plan and Disclosure
Statement, it is not possible to estimate with any certainty the portion of these amounts that will be needed to pay
Liquidating Trust Expenses that are required to be paid prior to making any Distributions to Holders of Allowed
General Unsecured Claims.
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A summary description of certain United States (“U.S.”) federal income tax consequences
of this Combined Plan and Disclosure Statement is provided below. The description of tax
consequences below is for informational purposes only and, due to lack of definitive judicial or
administrative authority or interpretation, substantial uncertainties exist with respect to various
U.S. federal income tax consequences of this Combined Plan and Disclosure Statement as
discussed herein. This discussion does not address the U.S. federal income tax consequences to
(i) Holders of Claims that are unimpaired under the Plan, (ii) Holders of Claims that are not entitled
to vote to accept or reject the Plan, (iii) Interests that are not entitled to receive or retain any
property under the Plan, or (iv) Holders of Prepetition Lender Claims or a DIP Facility Claim
(other than to the extent such Holders are Liquidating Trust Beneficiaries and, in such case, solely
in respect of their receipt of Liquidating Trust Interests). No opinion of counsel has been sought
or obtained with respect to any tax consequences of this Combined Plan and Disclosure Statement,
and no tax opinion is being given in this Combined Plan and Disclosure Statement. No rulings or
determinations of the IRS or any other tax authorities have been obtained or sought with respect
to any tax consequences of this Combined Plan and Disclosure Statement, and the discussion
below is not binding upon the IRS or such other authorities. No representations are being made
regarding the particular tax consequences of the confirmation and consummation of this Combined
Plan and Disclosure Statement. No assurance can be given that the IRS would not assert, or that
a court would not sustain, a different position from any discussed herein. This discussion is
intended for general information purposes only, and is not a complete analysis of all potential
U.S. federal income tax consequences that may be relevant to the Debtors, Creditors, or any
particular Holder of Claims.
The discussion of the U.S. federal income tax consequences below is based on the Tax
Code, Treasury Regulations promulgated and proposed thereunder, judicial decisions, and
administrative rulings and pronouncements of the IRS and other applicable authorities, all as in
effect on the date hereof. Legislative, judicial or administrative changes or interpretations enacted
or promulgated in the future could alter or modify the analyses and conclusions set forth below. It
cannot be predicted at this time whether any tax legislation will be enacted or, if enacted, whether
any tax law changes contained therein would affect the tax consequences to the Holders of Claims.
Any such changes or interpretations may be retroactive and could significantly affect the U.S.
federal income tax consequences discussed below.
This discussion does not purport to address all aspects of U.S. federal income taxation that
may be relevant to a particular Holder of a Claim in light of its particular facts and circumstances,
or to certain types of Holders of Claims subject to special treatment under the Tax Code (for
example, non-U.S. taxpayers, governmental entities and entities exercising governmental
authority, banks and certain other financial institutions, broker-dealers, insurance companies, taxexempt organizations, real estate investment trusts, regulated investment companies, persons
holding a Claim as part of a hedge, straddle, constructive sale, conversion transaction or other
integrated transaction, Holders of Claims that are, or hold their Claims through, a partnership or
other pass-through entity, persons that have a functional currency other than the U.S. dollar,
dealers in securities or foreign currencies, employees of the Debtors, persons who received their
Claims pursuant to the exercise of an employee stock option or otherwise as compensation, or
persons subject to the alternative minimum tax). This discussion does not address any aspects of
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state, local, non-U.S. taxation or U.S. federal taxation other than income taxation, nor does it
address the Foreign Account Tax Compliance Act.
The following discussion assumes that: (i) the various debt and other arrangements
which any of the Debtors is a party will be respected for U.S. federal income tax purposes
accordance with their form and (ii) except where otherwise indicated, the Claims are held
“capital assets” (generally, property held for investment) within the meaning of section 1221
the Tax Code.

to
in
as
of

If a partnership (including any entity treated as a partnership for U.S. federal income tax
purposes) holds Claims, the U.S. federal income tax consequences to the partners of such
partnership will depend on the activities of the partnership and the status of the partners. A
partnership considering participating in the Plan should consult its tax advisor regarding the
consequences to the partnership and its partners of the Plan.
The tax treatment of Holders of Claims and the character, amount and timing of income,
gain or loss recognized as a consequence of the Plan and the distributions provided for by the Plan
may vary, depending upon, among other things: (i) whether the Claim (or portion thereof)
constitutes a Claim for principal or interest; (ii) the type of consideration received by the Holder
of the Claim in exchange for the Claim and whether the Holder of the Claim receives distributions
under the Plan in more than one taxable year; (iii) whether the Holder of the Claim is a citizen or
resident of the United States for tax purposes, is otherwise subject to U.S. federal income tax on a
net basis, or falls into any special class of taxpayers, such as those that are excluded from this
discussion as noted above; (iv) the manner in which the Holder of the Claim acquired the Claim;
(v) the length of time that the Claim has been held; (vi) whether the Claim was acquired at a
discount; (vii) whether the Holder of the Claim has taken a bad debt deduction with respect to the
Claim (or any portion thereof) in the current or prior years; (viii) whether the Holder of the Claim
has previously included accrued but unpaid interest with respect to the Claim; (ix) the method of
tax accounting of the Holder of the Claim; (x) whether the Claim is an installment obligation for
U.S. federal income tax purposes; and (xi) whether the “market discount” rules are applicable to
the Holder of the Claim. Therefore, each Holder of a Claim should consult its tax advisor for
information that may be relevant to its particular situation and circumstances, and the particular
tax consequences to such Holder of a Claim of the transactions contemplated by the Plan.
NO REPRESENTATIONS ARE MADE REGARDING THE PARTICULAR TAX
CONSEQUENCES OF THIS COMBINED PLAN AND DISCLOSURE STATEMENT TO
ANY SPECIFIC HOLDER OF A CLAIM. EACH HOLDER OF A CLAIM IS STRONGLY
URGED TO CONSULT ITS OWN TAX ADVISOR REGARDING THE U.S. FEDERAL,
STATE, LOCAL AND FOREIGN TAX CONSEQUENCES OF THE TRANSACTIONS
DESCRIBED HEREIN AND IN THIS COMBINED PLAN AND DISCLOSURE
STATEMENT.
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1.

Consequences to the Debtors
a.

Sale Transaction, Transfer of Liquidating Trust Assets to the
Liquidating Trust, and Wind-Down

The Debtors have entered into a transaction to sell all, or substantially all, of the Debtors’
assets. Moreover, the Plan provides for the transfer, on the Effective Date, of the Liquidating Trust
Assets to the Liquidating Trust for the benefit of Holders of Allowed Claims with beneficial
interests in the Liquidating Trust. For U.S. federal income tax purposes, the transfer of assets to
the Liquidating Trust generally is treated equivalent to a sale of the assets at the fair market value.
Accordingly, this transaction will result in the recognition of income, gains, losses, or deductions.
The Debtors’ current year deductions, net operating loss (“NOL”) carryforwards, and other tax
attributes generally should be available to offset some or all of the tax gains or income that might
be recognized subject to the potential application of section 382 of the Tax Code, as discussed
below. Depending on the value of the transferred assets, the timing of when such sales or transfers
occur, and the availability of and any limitations on the Debtors’ tax attributes for applicable
federal (as well as state and local) income tax purposes, the Debtors may incur certain income tax
liabilities relating to such transfers.
b.

Cancellation of Debt and Reduction of Tax Attributes

In general, the Tax Code provides that a debtor must recognize cancellation of debt
(“COD”) income upon the elimination or reduction of debt for insufficient consideration. The
amount of COD income generally is equal to the amount by which the adjusted issue price of
cancelled debt exceeds the sum of the amount of cash and the fair market value of any other
property given in exchange therefor. Certain statutory or judicial exceptions may apply to limit
the amount of COD incurred for U.S. federal income tax purposes. One such exception to such
income recognition is provided for any COD arising by reason of the discharge of the debtor’s
indebtedness in a bankruptcy case or to the extent of the debtor’s insolvency immediately before
the cancellation of the debt. In such case, the Tax Code generally requires the debtor to reduce
certain of its tax attributes—such as current year NOLs and NOL carryforwards, general business
tax credit carryforwards, minimum tax credit carryforwards, capital loss carryforwards, the basis
of the taxpayer’s assets, and foreign tax credit carryforwards, in that order—by the amount of any
such excluded COD income. Although not free from doubt, it is expected that carryover of
disallowed interest expense would not be a tax attribute subject to such reduction. If advantageous,
the debtor can elect to reduce the basis of depreciable property prior to any reduction in its NOL
carryforwards or other tax attributes. In addition to the foregoing, section 108(e)(2) of the Tax
Code provides a further exception to the realization of COD income upon the discharge of debt in
that a taxpayer will not recognize COD income to the extent that the taxpayer’s satisfaction of the
debt would have given rise to a deduction for federal income tax purposes (which could be
applicable to any discharged interest on indebtedness).
In general, any reduction in tax attributes under the COD rules does not occur until the end
of the tax year, after such attributes have been applied to determine the tax for the year or, in the
case of asset basis reduction, the first day of the taxable year following the tax year in which the
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COD occurs. Also, where the debtor joins in the filing of a consolidated U.S. federal income tax
return, applicable Treasury Regulations require, in certain circumstances, that the tax attributes of
the consolidated subsidiaries of the debtor and other members of the group also be reduced.
The Debtors may realize COD income as a result of this Combined Plan and Disclosure
Statement. The ultimate amount of any COD income realized by the Debtors is uncertain because,
among other things, it will depend on the fair market value of all assets transferred to Holders of
Claims issued on the Effective Date.
In general, if a debtor sells property to a third party it will recognize taxable income
equal to the difference between the amount realized on the sale and its tax basis in such assets
sold. In addition, if a debtor conveys appreciated (or depreciated) property (i.e., property
having an adjusted tax basis less (or greater) than its fair market value) to a creditor in
cancellation of debt, the debtor must recognize taxable gain or loss (which may be ordinary
income or loss, capital gain or loss, or a combination of each) equal to the excess or shortfall,
respectively, of such fair market value over the debtor’s adjusted tax basis in such property.
In the case of property subject to or transferred in satisfaction of nonrecourse debt, the fair
market value of the property will be deemed to be not less than the amount of nonrecourse
debt to which the property is subject. Accordingly, the Debtors will recognize gain or loss
on the sale of the Purchased Assets and assumption of Assumed Liabilities to the Buyer
pursuant to the APA.
On the Effective Date, the Debtors and the Liquidating Trustee shall execute the
Liquidating Trust Agreement, and shall take all steps necessary to establish the Liquidating Trust
in accordance with this Combined Plan and Disclosure Statement, which shall be for the benefit
of the Holders of Claims that receive beneficial interests in the Liquidating Trust. Additionally,
on the Effective Date the Debtors shall transfer and/or assign and shall be deemed to transfer and/or
assign to the Liquidating Trust all of their rights, title and interest in and to all of the Liquidating
Trust Assets, and in accordance with Bankruptcy Code section 1141, the Liquidating Trust Assets
shall automatically vest in the Liquidating Trust free and clear of all Claims and Liens, subject
only to (a) the beneficial interests in the Liquidating Trust, and (b) the expenses of the Liquidating
Trust as provided for in the Liquidating Trust Agreement and herein.
The Liquidating Trust shall be governed by the Liquidating Trust Agreement and
administered by the Liquidating Trustee. The powers, rights, responsibilities and compensation
of Liquidating Trustee shall be specified in the Liquidating Trust Agreement. The Liquidating
Trustee shall hold and distribute the Liquidating Trust Assets in accordance with this Combined
Plan and Disclosure Statement and the Liquidating Trust Agreement. Other rights and duties of
the Liquidating Trustee and the Holders of Claims that receive beneficial interests in Liquidating
Trust shall be as set forth in the Liquidating Trust Agreement.
After the Effective Date, the Debtors shall have no interest in the Liquidating Trust Assets.
To the extent that any Liquidating Trust Assets cannot be transferred to the Liquidating Trust
because of a restriction on transferability under applicable non-bankruptcy law that is not
superseded or preempted by Bankruptcy Code section 1123 or any other provision of the
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Bankruptcy Code, such Liquidating Trust Assets shall be deemed to have been retained by the
Liquidating Debtor, the Liquidating Trust, or Liquidating Trustee shall be deemed to have been
designated as a representative of the Liquidating Debtor pursuant to Bankruptcy Code section
1123(b)(3)(B) to enforce and pursue such Liquidating Trust Assets on behalf of the Liquidating
Debtor for the benefit of the Holders of Claims that receive beneficial interests in Liquidating
Trust. Notwithstanding the foregoing, all net proceeds of such Liquidating Trust Assets shall be
transferred to the Liquidating Trust to be distributed in accordance with this Combined Plan and
Disclosure Statement.
As detailed above, the Debtors will have several transactions that could give rise to taxable
income or loss being generated due to implementation of the Combined Plan and Disclosure
Statement. First, when the Debtors consummated the Sale of substantially all of their operating
assets to the Buyer for the Credit Bid and the assumption of the Assumed Liabilities as set forth in
the APA. Second, as detailed above, the transfer of the Liquidating Trust Assets to the Liquidating
Trust could give rise to taxable income or loss equal to the difference between the tax basis and
fair value of the Liquidating Trust Assets.
With respect to any COD income recognized due the transfer of the Liquidating Trust
Assets to the Liquidating Trust, section 108(a)(1)(A) of the Tax Code should apply and thus any
COD income should be excluded. However, any NOLs (or other tax attributes) remaining after
the use of said NOLs to offset taxable income generated by the asset transfers will be reduced by
the amount of such COD income excluded above.
2.

Consequences to Holders of Class 4 General Unsecured Claims

For purposes of this discussion, a “U.S. Holder” is a holder of an Allowed Claim that is:
(1) an individual citizen or resident of the United States for U.S. federal income tax purposes; (2)
a corporation (or other entity treated as a corporation for U.S. federal income tax purposes) created
or organized under the laws of the United States, any state thereof, or the District of Columbia; (3)
an estate the income of which is subject to U.S. federal income taxation regardless of the source
of such income; or (4) a trust (A) if a court within the United States is able to exercise primary
jurisdiction over the trust’s administration and one or more United States persons have authority
to control all substantial decisions of the trust, or (B) that has a valid election in effect under
applicable Treasury Regulations to be treated as a United States person.
If a partnership (or other entity treated as a partnership or other pass-through entity for U.S.
federal income tax purposes) is a holder of a Claim, the tax treatment of a partner (or other
beneficial owner) generally will depend upon the status of the partner (or other beneficial owner)
and the activities of the partner (or other beneficial owner) and the entity. Partners (or other
beneficial owners) of partnerships (or other pass-through entities) that are holders of Claims should
consult their respective tax advisors regarding the U.S. federal income tax consequences of the
Plan.
Pursuant to this Combined Plan and Disclosure Statement, each Holder of an Allowed
General Unsecured (Class 4) Claim against the Debtors will receive in satisfaction of its Claim a
beneficial interest in the Liquidating Trust Assets providing for a Pro Rata share of the GUC
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Recovery. The U.S. federal income tax treatment to Holders of Allowed General Unsecured
Claims may depend in part on the tax basis a Holder has in its Claim and, in some circumstances,
what gave rise to or the nature of the Holder’s Claim.
For U.S. federal income tax purposes, the Class 4 General Unsecured Claims will be
satisfied by the deemed transfer to them of the Liquidating Trust Assets followed by a deemed
contribution of said assets to the Liquidating Trust in exchange for their Liquidating Trust Interest
in said Liquidating Trust. It is intended that the Liquidating Trust be treated as a liquidating trust
for federal income tax purposes, although it is possible an alternative tax characterization may
result.
Because of the nature of the Liquidating Trust Assets, the deemed transfer by the
Liquidating Debtor of the Liquidating Trust Assets could cause a Holder to recognize gain, or loss,
due to said transfer. The Liquidating Trust Assets that will be deemed transferred to Holders of
Class 4 General Unsecured Claims consist of various assets including the Estate Causes of Action
(and proceeds thereof) and the Liquidating Trust Funding. To the extent that the (i) fair market
value of the beneficial interest in the Liquidating Trust Assets that a Holder of a Class 4 General
Unsecured Claim receives, exceeds (or is less than), (ii) the Holder’s tax basis in such Claim, the
Holder should recognize gain (or loss) on such deemed transfer equal to such excess. Such gain
(or loss) could be capital or ordinary in nature depending on the genesis and nature of the Claim
being satisfied. All taxable income and loss of the Liquidating Trust will be allocated among, and
treated as directly earned and incurred by, holders of beneficial interests in the Liquidating Trust
with respect to such holder’s undivided interest in the Liquidating Trust Assets (and not as income
or loss with respect to its prior Claims), with the possible exception of any taxable income and loss
allocable to any assets allocable to, or retained on account of, Disputed Claims. The character of
any income and the character and ability to use any loss will depend on the particular situation of
the Holder of Claims receiving interests in the Liquidating Trust.
Where gain or loss is recognized by a U.S. Holder, the character of such gain or loss as
long-term or short-term capital gain or loss, or as ordinary income or loss, will be determined by
a number of factors, including the tax status of the holder, whether the Claim constitutes a capital
asset in the hands of the holder and how long it has been held, whether the holder reports income
using the accrual or cash method of tax accounting, whether the Claim was acquired at a market
discount, whether, and to what extent, the holder previously claimed a bad debt deduction, and/or
whether (as intended and herein assumed) the Plan implements the liquidation of the Debtors for
U.S. federal income tax purposes.
A U.S. Holder that purchased its Claims from a prior holder at a “market discount” (relative
to the principal amount of the Claims at the time of acquisition) may be subject to the market
discount rules of the Tax Code. In general, a debt instrument is considered to have been acquired
with “market discount” if the U.S. Holder’s adjusted tax basis in the debt instrument is less than:
(i) its stated principal amount or (ii) in the case of a debt instrument issued with OID, its adjusted
issue price, in each case, by at least a statutorily defined de minimis amount. Under these rules,
any gain recognized on the exchange of Claims (other than with respect to a Claim for accrued,
but unpaid, interest) generally will be treated as ordinary income to the extent of the market
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discount accrued (on a straight line basis or, at the election of the holder, on a constant yield basis)
during the U.S. Holder’s period of ownership, unless the holder elected to include the market
discount in income as it accrued. If a U.S. Holder of a Claim did not elect to include market
discount in income as it accrued and, thus, under the market discount rules, was required to defer
all or a portion of any deductions for interest on debt incurred or maintained to purchase or carry
its Claim, such deferred amounts would become deductible at the time of the receipt of cash and
other consideration in satisfaction of such Claims.
3.

Consequences to Holders of Class 2 Prepetition Lender Claims and DIP
Facility Claims solely in respect of their Liquidating Trust Interests

Pursuant to this Combined Plan and Disclosure Statement, a Holder of a Prepetition Lender
Claim (Class 2) or DIP Facility Claims against the Debtors may receive in partial satisfaction of
its Claim a beneficial interest in the Liquidating Trust Assets providing for a Pro Rata share of the
Lender Recovery. The provisions of Section VI.E.2 (Consequences to Holders of Class 4 General
Unsecured Claims) shall apply, mutatis mutandis, to Holders of Allowed Prepetition Lender
Claims and Allowed DIP Facility Claims who receive an interest in the Liquidating Trust in respect
of the Lender Recovery (rather than the GUC Recovery).
4.

Tax Consequences to Creditors

Generally, a Holder of a Claim should in most, but not all circumstances, recognize gain
or loss equal to the difference between the “amount realized” by such Holder in exchange for its
Claim and such Holder’s adjusted tax basis in the Claim. The “amount realized” is equal to the
sum of the cash and the fair market value of any other consideration received under a plan of
reorganization in respect of a Holder’s Claim. The tax basis of a Holder in a Claim will generally
be equal to the Holder’s cost. To the extent applicable, the character of any recognized gain or loss
(e.g., ordinary income, or short-term or long-term capital gain or loss) will depend upon the status
of the Holder, the nature of the Claim in the Holder’s hands, the purpose and circumstances of its
acquisition, the Holder’s holding period of the Claim, and the extent to which the Holder
previously claimed a deduction for the worthlessness of all or a portion of the Claim. Generally, if
the Claim is a capital asset in the Holder’s hands, any gain or loss realized generally will be
characterized as capital gain or loss, and will constitute long-term capital gain or loss if the Holder
has held such Claim for more than one year.
A Holder who received Cash (or potentially other consideration) in satisfaction of its
Claims may recognize ordinary income or loss to the extent that any portion of such consideration
is characterized as accrued interest. A Holder who did not previously include in income accrued
but unpaid interest attributable to its Claim, and who receives a distribution on account of its Claim
pursuant to the Combined Plan and Disclosure Statement, will be treated as having received
interest income to the extent that any consideration received is characterized for United States
federal income tax purposes as interest, regardless of whether such Holder realizes an overall gain
or loss as a result of surrendering its Claim. A Holder who previously included in its income
accrued but unpaid interest attributable to its Claim should recognize an ordinary loss to the extent
that such accrued but unpaid interest is not satisfied, regardless of whether such Holder realizes an
19
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overall gain or loss as a result of the distribution it may receive under the Combined Plan and
Disclosure Statement on account of its Claim.
5.

Tax Treatment of the Liquidating Trust and Liquidating Trust
Beneficiaries
a.

Classification of the Liquidating Trust as a Liquidating Trust

The Liquidating Trust is intended to qualify as a "liquidating trust" for U.S. federal income
tax purposes (other than with respect to any portion of the assets transferred to the Liquidating
Trust and allocable to, or retained on account of, Disputed Claims, as discussed below). In general,
a liquidating trust is not a separate taxable entity but rather is treated for U.S. federal income tax
purposes as a “grantor” trust (i.e., a pass-through entity). The IRS, in Revenue Procedure 94-45,
1994-2 C.B. 684, set forth the general criteria for obtaining an IRS ruling as to the grantor trust
status of a liquidating trust under a Chapter 11 plan. The Liquidating Trust will be structured with
the intention of complying with such general criteria. Pursuant to the Plan, and in conformity with
Revenue Procedure 94-45, all parties to the Liquidating Trust (including, without limitation, the
Debtors, holders of Allowed General Unsecured Claims receiving interests in the Liquidating
Trust, and the Liquidating Trustee) will be required to treat the transfer of the Liquidating Trust
Assets to the Liquidating Trust as (1) a transfer of the Liquidating Trust Assets (subject to any
obligations relating to those assets) directly to the holders of Allowed Claims receiving interests
in the Liquidating Trust (other than to the extent any of the Liquidating Trust Assets are allocable
to Disputed Claims), followed by (2) the transfer by such holders to the Liquidating Trust of the
Liquidating Trust Assets in exchange for interests in the Liquidating Trust. Accordingly, except
in the event of contrary definitive guidance, holders of Allowed Claims receiving interests in the
Liquidating Trust (i.e., the beneficiaries of the Liquidating Trust) would be treated for U.S. federal
income tax purposes as the grantors and owners of their respective share of the Liquidating Trust
Assets transferred to the Liquidating Trust (other than such Liquidating Trust Assets as are
allocable to Disputed Claims).
Although the following discussion assumes that the Liquidating Trust will be treated as a
liquidating trust for U.S. federal income tax purposes, no ruling will necessarily be requested from
the IRS concerning the tax status of the Liquidating Trust as a grantor trust. Accordingly, there
can be no assurance that the IRS will not take a contrary position to the classification of the
Liquidating Trust as a grantor trust. If the IRS were to successfully challenge such classification,
the U.S. federal income tax consequences to the Liquidating Trust and the U.S. Holders of Allowed
Claims receiving interests in the Liquidating Trust could vary from those discussed herein. Certain
U.S. federal income tax consequences of the Liquidating Trust or portions thereof being treated as
a “disputed ownership fund” within the meaning of Treasury Regulation section 1.468B-9 are also
discussed below.
A portion of the Liquidating Trust allocable to Disputed Claims may be treated as a
“disputed ownership fund” governed by Treasury Regulation section 1.468B-9, which such portion
would not be treated as a “flow-through” for U.S. federal income tax purposes. If a “disputed
ownership fund” election is made with respect to a Disputed Tax Claims Reserve (defined below),
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such reserve will be subject to tax annually on a separate entity basis on any net income earned
with respect to such assets (including any gain recognized upon the disposition of such assets).
All distributions from such reserves will be treated as received by Holders in respect of their
Claims as if distributed by the Debtors. All parties to the Liquidating Trust (including, without
limitation, the Debtors, holders of Allowed Claims receiving interests in the Liquidating Trust,
and the Liquidating Trustee) will be required to report for tax purposes consistently with the
foregoing.
If all or a portion of the Liquidating Trust were not to qualify as a “liquidating trust”, as
described above, the Liquidating Trustee will take the position that it is a partnership for U.S.
federal income tax purposes (other than that portion designated as a disputed ownership fund), to
the extent allowable under applicable law. If the trust is treated as a grantor trust or partnership
for U.S. federal income tax purposes, each Liquidating Trust Beneficiary will include its
distributive share of income, as reported to it by the Liquidating Trustee, and may not receive
sufficient cash to satisfy its tax liability. The Internal Revenue Service may take the position that
the Liquidating Trust should be taxed as a corporation for U.S. federal income tax purposes. If the
Internal Revenue Service were to prevail in that position, the Liquidating Trust would be subject
to U.S. federal income tax which would reduce the return to a Liquidating Trust Beneficiary. Each
Liquidating Trust Beneficiary is urged to consult with its own tax advisor.
b.

General “Liquidating Trust” Tax Reporting by the Liquidating
Trust and Liquidating Trust Beneficiaries

For all U.S. federal income tax purposes, all parties to the Liquidating Trust (including,
without limitation, the Debtors, holders of Allowed Claims receiving interests in the Liquidating
Trust, and the Liquidating Trustee) must treat the Liquidating Trust as a grantor trust of which
holders of beneficial interests in the Liquidating Trust (as determined for U.S. federal income tax
purposes) are the owners and grantors. Accordingly, holders of Allowed Claims receiving interests
in the Liquidating Trust are treated for U.S. federal income tax purposes as the direct owners of an
undivided interest in the Liquidating Trust (other than any assets allocable to Disputed Claims),
consistent with their economic interests therein. The Liquidating Trustee will file tax returns for
the Liquidating Trust treating the Liquidating Trust as a grantor trust pursuant to Treasury
Regulation section 1.671-4(a). The Liquidating Trustee also will annually send to each holder of
a beneficial interest in the Liquidating Trust a separate statement regarding the receipts and
expenditures of the Liquidating Trust as relevant for U.S. federal income tax purposes, and will
instruct all such holders to use such information in preparing their U.S. federal income tax returns
or to forward the appropriate information to such holder's underlying beneficial holders with
instructions to utilize such information in preparing their U.S. federal income tax returns.
All taxable income and loss of the Liquidating Trust will be allocated among, and treated
as directly earned and incurred by, holders of beneficial interests in the Liquidating Trust with
respect to such holder’s undivided interest in the Liquidating Trust Assets (and not as income or
loss with respect to its prior Claims), with the possible exception of any taxable income and loss
allocable to any assets allocable to, or retained on account of, Disputed Claims. The character of
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any income and the character and ability to use any loss will depend on the particular situation of
the holder of Claims receiving interests in the Liquidating Trust.
As soon as reasonably practicable after the transfer of the Liquidating Trust Assets to the
Liquidating Trust, the Liquidating Trustee will make a good faith valuation of the Liquidating
Trust Assets. All parties to the Liquidating Trust (including, without limitation, the Debtors,
holders of Allowed Claims receiving interests in the Liquidating Trust, and the Liquidating
Trustee) must report consistently with such valuation for all U.S. federal income tax purposes.
The valuation will be made available, from time to time, as relevant for tax reporting purposes.
The U.S. federal income tax obligations of a Holder with respect to its beneficial interests
in the Liquidating Trust are not dependent on the Liquidating Trust distributing any cash or other
proceeds, subject to any portion(s) of the Liquidating Trust allocable to Disputed Claims. Thus, a
Holder of Allowed General Unsecured Claims receiving interests in the Liquidating Trust may
incur a U.S. federal income tax liability with respect to its allocable share of Liquidating Trust’s
income even if the Liquidating Trust does not make a concurrent distribution to the U.S. Holder.
In general, other than in respect of cash retained on account of Disputed Claims, a distribution of
cash by the Liquidating Trust will not be separately taxable to a beneficial owner of the Liquidating
Trust since the beneficial owner is already regarded for U.S. federal income tax purposes as
owning the underlying assets (and was taxed at the time the cash was earned or received by
Liquidating Trust). Holders are urged to consult their tax advisors regarding the appropriate U.S.
federal income tax treatment of any subsequent distributions of cash originally retained by the
Liquidating Trust on account of Disputed Claims.
The Liquidating Trust will comply with all applicable governmental withholding
requirements. If any beneficiaries of the Liquidating Trust are not U.S. persons, the Liquidating
Trustee may be required to withhold up to 30% of the income or proceeds allocable to such
persons, depending on the circumstances (including whether the type of income is subject to a
lower treaty rate). As indicated above, the foregoing discussion of the U.S. federal income tax
consequences of the Plan does not generally address the consequences to holders of General
Unsecured Claims or non-U.S. Holders; accordingly, such holders should consult their tax advisors
with respect to the U.S. federal income tax consequences of the Plan, including owning an interest
in the Liquidating Trust.
c.

Tax Reporting for the Liquidating Trust Assets Allocable to
Disputed Claims

Subject to definitive guidance from the IRS or a court of competent jurisdiction to the
contrary (including the receipt by the Liquidating Trustee of an IRS private letter ruling if the
Liquidating Trustee so requests one, or the receipt of an adverse determination by the IRS upon
audit if not contested by the Liquidating Trustee), the Liquidating Trustee (A) may elect to treat
any of the Liquidating Trust Assets allocable to, or retained on account of, Disputed Claims (a
“Disputed Tax Claims Reserve”) as a “disputed ownership fund” governed by Treasury
Regulations section 1.468B-9, if applicable, and (B) to the extent permitted by applicable law, will
report consistently for state and local income tax purposes.
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Accordingly, if a “disputed ownership fund” election is made with respect to a Disputed
Tax Claims Reserve, such reserve will be subject to tax annually on a separate entity basis on any
net income earned with respect to such assets (including any gain recognized upon the disposition
of such assets). All distributions from such reserves will be treated as received by holders in
respect of their Claims as if distributed by the Debtors. All parties to the Liquidating Trust
(including, without limitation, the Debtors, holders of Allowed General Unsecured Claims
receiving interests in the Liquidating Trust, and the Liquidating Trustee) will be required to report
for tax purposes consistently with the foregoing.
6.

Information Reporting and Back-Up Withholding

All distributions to holders of Allowed Claims under the Plan are subject to any applicable
tax withholding. Under U.S. federal income tax law, interest, dividends, and other reportable
payments may, under certain circumstances, be subject to “backup withholding” at the then
applicable withholding rate (currently 24%). Backup withholding generally applies if the holder:
(a) fails to furnish its social security number or other taxpayer identification number, (b) furnishes
an incorrect taxpayer identification number, (c) fails properly to report interest or dividends, or
(d) under certain circumstances, fails to provide a certified statement, signed under penalty of
perjury, that the tax identification number provided is its correct number and that it is not subject
to backup withholding. Backup withholding is not an additional tax, but merely an advance
payment, which may be refunded to the extent it results in an overpayment of tax. Certain persons
are exempt from backup withholding, including, in certain circumstances, corporations and
financial institutions. Holders of Allowed Claims are urged to consult their tax advisors regarding
the Treasury Regulations governing backup withholding and whether the transactions
contemplated by the Plan would be subject to these Treasury Regulations.
THE FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN ARE COMPLEX.
THE FOREGOING SUMMARY DOES NOT DISCUSS ALL ASPECTS OF FEDERAL
INCOME TAXATION THAT MAY BE RELEVANT TO A PARTICULAR HOLDER IN
LIGHT OF SUCH HOLDER’S CIRCUMSTANCES AND INCOME TAX SITUATION. ALL
HOLDERS OF CLAIMS AND INTERESTS SHOULD CONSULT WITH THEIR TAX
ADVISORS AS TO THE PARTICULAR TAX CONSEQUENCES TO THEM OF THE
TRANSACTIONS CONTEMPLATED BY THE PLAN, INCLUDING THE APPLICABILITY
AND EFFECT OF ANY STATE, LOCAL, OR FOREIGN TAX LAWS, AND OF ANY
CHANGE IN APPLICABLE TAX LAWS.
F.

Certain Risk Factors to Be Considered

Holders of Claims who are entitled to vote on the Combined Plan and Disclosure Statement
should read and carefully consider the following factors, before deciding whether to vote to accept
or reject the Combined Plan and Disclosure Statement.
Effect of Failure to Confirm the Combined Plan and Disclosure Statement. If the
Combined Plan and Disclosure Statement is not confirmed by the requisite majorities in number
and amount as required by Bankruptcy Code section 1126, or if any of the other confirmation
requirements imposed by the Bankruptcy Code are not met, the Chapter 11 Cases may not have
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sufficient funding to proceed, which may result in conversion to cases under chapter 7 of the
Bankruptcy Code or dismissal of the Chapter 11 Cases.
“Cramdown.” While the Plan Proponents believe that the requirements of Bankruptcy
Code section 1129 have been met, the Bankruptcy Court is afforded discretion to determine
whether dissenting Holders of Claims would receive more if the Debtors were liquidated under
chapter 7 of the Bankruptcy Code.
Claims Estimation. While the Plan Proponents have undertaken their best efforts to
estimate the amount of Claims in each Class, the actual amount of allowed Claims may differ from
the estimates and thus the potential Distributions to Creditors may be materially different.
Estate Causes of Action. Pursuant to the Combined Plan and Disclosure Statement, the
Liquidating Trust Assets, including the Estate Causes of Action will be transferred to the
Liquidating Trust upon the establishment of the Liquidating Trust upon the Effective Date. There
is no assurance that the Liquidating Trust will be successful in prosecuting any Estate Cause of
Action, or generating sufficient proceeds from the Estate Causes of Action for there to be a
Distribution to Holders of General Unsecured Claims, or to repay the Liquidating Trust Funding.
To the extent distributions are possible from the Estate Causes of Action, the timing of any such
Distribution is uncertain.
Delays. Any delay in Confirmation of the Combined Plan and Disclosure Statement or
delay to the Effective Date could result in additional Statutory Fees, Administrative Expense
Claims, and/or other expenses. This may endanger ultimate approval of the Combined Plan and
Disclosure Statement, or result in a decreased recovery for Holders of Claims entitled to a
Distribution.
Sufficient Cash to Pay Claims. The Combined Plan and Disclosure Statement and the
process for confirming the same is subject to the Debtors’ and Estates’ performance under and
use/management of the Claims Reserve and other remaining Assets. To the extent that the Debtors
or the Estates incur costs beyond the Claims Reserve or other Cash held by the Debtors, the Holders
of Administrative Expense Claims, Professional Fee Claims, Priority Tax Claims, Secured Tax
Claims, Other Secured Claims, and Other Priority Claims may not be paid in full.
Sufficient Cash for Liquidating Trust Distributions. There is no assurance that the
Liquidating Trust Assets will be sufficient to fund the Liquidating Trust’s expenses to enable the
Liquidating Trust to hold and liquidate the Liquidating Trust Assets as envisioned under the
Combined Plan and Disclosure Statement. Accordingly, there is no assurance that the Liquidating
Trust will make any Distributions, the amount, if any, or the timing on which such Distributions
may be made.
G.

Feasibility

The Bankruptcy Code requires that, in order for a plan to be confirmed, the Bankruptcy
Court must find that confirmation of such plan is not likely to be followed by the liquidation or
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need for further reorganization of the debtors unless contemplated by the plan. 11 U.S.C.
§ 1129(a)(1).
Here, the Combined Plan and Disclosure Statement provides for the liquidation and
distribution of all of the Debtors’ remaining Assets. Accordingly, the Plan Proponents believe the
feasibility requirement is satisfied.
H.

Best Interests Test and Alternatives to the Combined Plan and Disclosure
Statement

Notwithstanding acceptance of a plan by a voting impaired class, if an impaired class does
not vote to accept the plan, the Bankruptcy Court must determine that the plan provides to each
member of such impaired class a recovery, on account of each member’s claim or interest, that has
a value, as of the effective date, at least equal to the recovery that such class member would receive
if the debtor was liquidated under Chapter 7. 11 U.S.C. § 1129(a)(7). This inquiry is often referred
to as the “best interests of creditors test.”
In a typical Chapter 7 case, a trustee is elected or appointed to liquidate a debtor’s assets
for distribution to creditors in accordance with the priorities set forth in the Bankruptcy Code.
Generally, secured creditors are paid first from the proceeds of sales of the properties securing
their liens. If any assets are remaining in the bankruptcy estate after satisfaction of the secured
creditors’ claims, administrative expenses are next to receive payment, followed by priority claims
such as certain tax claims. Unsecured creditors are paid from any remaining proceeds, according
to their respective priorities. Unsecured creditors with the same priority share Pro Rata. Finally,
equity interest holders receive the balance that remains, if any, after all creditors are paid in full.
Here, the Plan Proponents believe the Combined Plan and Disclosure Statement satisfies
the best interests test as the Liquidation Analysis, included in the Plan Supplement, demonstrates
that the recoveries expected to be available to Holders of Allowed Claims under the Combined
Plan and Disclosure Statement will be greater than the recoveries expected in a liquidation under
chapter 7 of the Bankruptcy Code.
The Debtors, Committee, Prepetition Secured Parties, and DIP Secured Parties reached the
Global Settlement after extensive arms-length negotiations. The Plan Proponents believe that the
Plan will maximize the value of the Debtors’ remaining assets and accomplish the objectives of
chapter 11 of the Bankruptcy Code.
The Purchased Assets have already been sold to the Buyer under the Sale Order and the
Debtors have limited Assets remaining in their Estates. While a liquidation under chapter 7 of the
Bankruptcy Code would potentially lead to the same result, the Plan Proponents believe that the
Combined Plan and Disclosure Statement provides the best source of recovery for several reasons.
First, liquidation under chapter 7 of the Bankruptcy Code would not provide for a timely
distribution and likely no distribution at all. Second, the Plan Proponents believe that a liquidation
under chapter 7 would not provide for a timely distribution and that such distributions would likely
be smaller because a chapter 7 trustee and his/her professionals would have to expend significant
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time and resources familiarizing themselves with the history of the Debtors and the Causes of
Action prior to pursuing any such claims.
Under the Combined Plan and Disclosure Statement, the Liquidating Trust Expenses,
including the fees of the Liquidating Trustee and fees for the Liquidating Trustee’s professionals,
will be paid out of the Liquidating Trust Assets prior to any Distribution being made to creditors.
At this time, there are no alternative plans available to the Debtors. The Sale Closing has
already occurred, and the Debtors are no longer a going concern enterprise and have few Assets
remaining, if any, to administer. Therefore, the Plan Proponents believe that the Combined Plan
and Disclosure Statement provides the greatest possible value to all stakeholders under the
circumstances, and has the greatest chance to be confirmed and consummated.
VII.

Unclassified Claims
A.

Administrative Expense Claims

Other than Professional Fee Claims set forth below, Administrative Expense Claims
incurred or arising on or prior to July 31, 2021 are governed by the Bar Date Order and the General
Bar Date (to the extent set forth therein).
Requests for allowance and payment of Administrative Expense Claims arising between
August 1, 2021 and the Effective Date must be filed no later than the Administrative Claim Bar
Date, as defined herein. Any such Administrative Expense Claim must be filed with the
Bankruptcy Court by the Administrative Expense Claim Bar Date.
Holders of Administrative Expense Claims that do not file requests for the allowance and
payment thereof on or before the applicable General Bar Date or Administrative Claim Bar Date,
as applicable, shall forever be barred from asserting such Administrative Expense Claims against
the Debtors or the Estates, the Liquidating Trust or the Liquidating Trust Assets.
Except to the extent that a Holder of an Allowed Administrative Expense Claim agrees to
a less favorable treatment, or has been paid by the Debtors or the Buyer prior to the Effective Date,
each Holder of an Allowed Administrative Expense Claim will be paid the full unpaid amount of
such Allowed Administrative Expense Claim in Cash (or other available funds in the Estate) from
the Claims Reserve: (i) on the Effective Date or as soon thereafter as is reasonably practicable or,
if not then due, when such Allowed Administrative Expense Claim is due or as soon thereafter as
is reasonably practicable; (ii) if an Administrative Expense Claim is Allowed after the Effective
Date, on the date such Administrative Expense Claim is Allowed or as soon thereafter as is
reasonably practicable or, if not then due, when such Allowed Administrative Expense Claim is
due; or (iii) at such time, and upon such terms, as set forth in an order of the Bankruptcy Court;
provided, however, that Administrative Expense Claims that have been assumed by the Buyer
pursuant to the APA and the Sale Order shall not be an obligation of the Debtors, Liquidating
Debtor, Dismissed Debtors, or the Liquidating Trust.
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B.

Professional Fee Claims

All Professionals or other Persons requesting compensation or reimbursement of
Professional Fee Claims for services rendered before the Effective Date (including compensation
requested by any Professional or other entity for making a substantial contribution in the Chapter
11 Cases) shall File an application for final allowance of compensation and reimbursement of
expenses no later than the Administrative Claim Bar Date.
The Final Fee Hearing to determine the allowance of Professional Fee Claims shall be held
as soon as practicable after the Administrative Claim Bar Date. The Liquidating Trustee shall File
a notice of the final fee hearing. Such notice shall be posted on the Case Website, and served upon
counsel for the Committee, all Professionals, and the U.S. Trustee.
Allowed Professional Fee Claims of the Professionals shall be paid, up to the Fee Limit for
each Professional, by the Liquidating Trustee from the Claims Reserve, on behalf of the Debtors:
(i) as soon as is reasonably practicable following the later of (a) the Effective Date and (b) the date
upon which the order relating to any such Allowed Professional Fee Claims is entered by the
Bankruptcy Court; or (ii) upon such other terms as agreed by the Holder of such an Allowed
Professional Fee Claims.
C.

DIP Facility Claims

Pursuant to the DIP Order, the DIP Facility Claims are Allowed (without the need to file a
Proof of Claim) in the full amount due and owing under the DIP Documents and the DIP Order,
including any interest accruing thereon through the Effective Date. Except to the extent that the
DIP Lenders agree in writing to a different treatment, the DIP Lenders shall receive the Lender
Recovery, and shall share the Lender Recovery with the Holders of Prepetition Lender Claims;
provided that the Lender Recovery shall first be applied to satisfy the DIP Facility Claims, and,
once all DIP Facility Claims are paid in full in Cash, then to satisfy any Prepetition Lender Claims.
Upon the indefeasible payment in full in Cash of all DIP Facility Claims, the DIP Facility
Claims shall be deemed to be fully satisfied, settled, released, and compromised and all Liens and
security interests granted pursuant to the DIP Credit Agreement will be cancelled and be of no
further force and effect. Pursuant to the DIP Documents, all payments pursuant to this Plan shall
be made to the DIP Lenders in accordance with the DIP Documents.
D.

Priority Tax Claims

Except to the extent the Liquidating Trustee and the Holder of an Allowed Priority Tax
Claim agree to a different and less favorable treatment, the Liquidating Trustee, shall pay, on
behalf of the Debtors, in full satisfaction and release of such Claim, to each holder of a Priority
Tax Claim, Cash from the Claims Reserve, in an amount equal to such Allowed Priority Tax Claim,
on the later of: (i) the Effective Date, and (ii) the date on which such Priority Tax Claim becomes
an Allowed Priority Tax Claim, or as soon thereafter as is reasonably practicable; provided,
however, that any Allowed Priority Tax Claims assumed by the Buyer pursuant to the Sale Order

-52-

Case
Case 21-10883-CTG
21-10883-CTG Doc
Doc 401-1
380 Filed
Filed10/25/21
11/05/21 Page
Page6361ofof201
99

and APA shall not be an obligation of the Debtors, Liquidating Debtor, Dismissed Debtors, or the
Liquidating Trust.
All Allowed Priority Tax Claims that are not assumed by the Buyer pursuant to the Sale
Order and the APA and not due and payable on or before the Effective Date shall be paid in the
ordinary course of business as such obligations become due from the Claims Reserve by the
Liquidating Trustee. After the Allowed Priority Tax Claim is paid in full, all Liens, if any, securing
such Allowed Priority Tax Claim shall be deemed released, terminated and extinguished, in each
case without further notice to, or order of, the Bankruptcy Court, act or action under applicable
law, regulation, order or rule or the vote, consent, authorization or approval of any Person.
E.

Statutory Fees

All Statutory Fees due and owing prior to the Effective Date shall be paid by the Debtors
on the Effective Date. The Debtors shall be responsible for filing all monthly operating reports
that are due prior to the Effective Date. After the Effective Date, the Liquidating Trustee shall pay
any and all Statutory Fees when due and payable and such payments shall be made from the
Liquidating Trust Assets. After the Effective Date, the Liquidating Trustee shall File with the
Bankruptcy Court quarterly reports when they become due.
VIII. Classification and Treatment of Claims and Interests
A.

Classification of Claims and Interests

The below categories of Claims and Interests classify such Claims and Interests for all
purposes, including voting, Confirmation, and Distribution pursuant hereto, and pursuant to,
Bankruptcy Code sections 1122 and 1123.
B.

Treatment of Claims and Interests
1.

Class 1 – Other Priority Claims
a.

Classification: Class 1 consists of all Allowed Other Priority Claims
against the Debtors.

b.

Treatment: Except to the extent that a Holder of an Allowed Other
Priority Claim agrees to a less favorable treatment of its Allowed
Other Priority Claim, in full and final satisfaction, settlement, and
release of, and in exchange for, each Allowed Other Priority Claim,
each such Holder thereof shall receive payment in full, in Cash, by
the Liquidating Trustee, on behalf of the Debtors, from the Claims
Reserve over time on the earlier of the date that is: (i) on or as soon
as reasonably practicable after the Effective Date if such Other
Priority Claim is Allowed as of the Effective Date; or (ii) on or as
soon as reasonably practicable after the date such Other Priority
Claim is Allowed, if such Other Priority Claim is not Allowed as of
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the Effective Date, provided, however, that any Other Priority Claim
that is assumed by the Buyer under the Sale Order and the APA shall
not receive any distribution from the Debtors, Liquidating Debtor,
Dismissed Debtors, or the Liquidating Trust, as applicable.
Class 1 is unimpaired and is deemed to accept the Combined Plan
and Disclosure Statement.
c.

2.

3.

Voting: Class 1 is Unimpaired under the Plan. Holders of Allowed
Other Priority Claims are conclusively presumed to have accepted
the Plan pursuant to section 1126(f) of the Bankruptcy Code.
Therefore, such Holders in Class 1 are not entitled to vote to accept
or reject the Combined Plan and Disclosure Statement.

Class 2 – Prepetition Lender Claims
a.

Classification: Class 2 consists of Prepetition Lender Claims against
the Debtors.

b.

Treatment: Pursuant to the DIP Order, the Prepetition Lender
Claims are Allowed (without the need to file a Proof of Claim) in
the full amount due and owing under the Senior Secured Debt
Documents and the DIP Order (less the Credit Bid Amount). Except
to the extent that a Holder of an Allowed Prepetition Lender Claim
agrees in writing to a different treatment, each Holder of an Allowed
Prepetition Lender Claim shall receive the Lender Recovery, and
shall share the Lender Recovery with the Holders of DIP Facility
Claims; provided that such Lender Recovery shall first be applied to
satisfy the DIP Facility Claims, and, once all DIP Facility Claims
are paid in full in cash, then to satisfy any Prepetition Lender
Claims.

c.

Voting: Class 2 is impaired under the Combined Plan and Disclosure
Statement. Therefore, Holders of an Allowed Prepetition Lender
Claim are entitled to vote to accept or reject the Combined Plan and
Disclosure Statement.

Class 3 – Other Secured Claims
a.

Classification: Class 3 consists of Other Secured Claims against the
Debtors.

b.

Treatment: Except to the extent that a Holder of an Allowed Other
Secured Claim agrees to less favorable treatment, on the Effective
Date or as soon as practical thereafter, in full and final satisfaction,
compromise, settlement, and release of and exchange for such
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Allowed Other Secured Claim, each Holder of an Allowed Other
Secured Claim shall receive, at the option of the Liquidating
Trustee, on behalf of the Debtors:
(i)

the collateral securing such Allowed Other Secured

Claim;
(ii)
Cash in an amount equal to the value of such
collateral; or
(iii) such other treatment that renders such Allowed Other
Secured Claim Unimpaired.
c.

4.

Voting: Class 3 is Unimpaired under the Combined Plan and
Disclosure Statement. Holders of Allowed Other Secured Claims
are conclusively presumed to have accepted the Combined Plan and
Disclosure Statement pursuant to section 1126(f) of the Bankruptcy
Code. Therefore, Holders of an Allowed Other Secured Claim are
not entitled to vote to accept or reject the Combined Plan and
Disclosure Statement.

Class 4 – General Unsecured Claims
a.

Classification: Class 4 consists of Allowed General Unsecured
Claims against the Debtors.
Treatment: In accordance with the Global Settlement set forth in the
DIP Order, each Holder of an Allowed Claim in Class 4 on or as
soon as practicable after the Effective Date, shall receive, in full
satisfaction, release and settlement of such Claim, its Pro Rata share
of the GUC Recovery.

b.

5.

Voting: Claims in Class 4 are Impaired under the Plan. Each Holder
of an Allowed General Unsecured Claim shall be entitled to vote to
accept or reject the Plan.

Class 5 – Subordinated Notes Claims
a.

Classification: Class 5 consists of Allowed Subordinated Notes
Claims against the Debtors.

b.

Treatment: After the indefeasible payment in full in Cash of the DIP
Facility Claims and the Prepetition Lender Claims, each Holder of
an Allowed Subordinated Notes Claim, on or as soon as practicable
after the Effective Date, shall receive, in full satisfaction, release,
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and settlement of such Claim, its Pro Rata share of the GUC
Recovery.
The Plan Proponents do not expect that the DIP Facility Claims and
the Prepetition Lender Claims will be paid in full. Accordingly, the
estimated recovery to Holders of Subordinated Notes Claims is 0%.
c.

6.

7.

Voting: Class 5 is Impaired under the Plan. Holders of Claims in
Class 5 are conclusively presumed to have rejected the Plan pursuant
to section 1126(g) of the Bankruptcy Code and, therefore, the
Holders of Claims in Class 5 are not entitled to vote to accept or
reject the Plan.

Class 6 – Intercompany Claims
a.

Classification: Class 6 consists of Intercompany Claims.

b.

Treatment: Holders of Intercompany Claims shall not receive any
distribution on account of such Intercompany Claims. On or after
the Effective Date, the Liquidating Debtor or Dismissed Debtors
may reconcile such Intercompany Claims as may be advisable in
order to avoid the incurrence of any past, present, or future tax or
similar liabilities by such Debtor.

c.

Voting: Class 6 is Impaired under the Plan. Notwithstanding the
foregoing and section 1126(g) of the Bankruptcy Code, subject to
the terms of the Global Settlement, the Debtors, as the Holders of
Intercompany Claims and Plan Proponents, are deemed to accept the
Plan.

Class 7 – Interests
a.

Classification: Class 7 consists of all Interests in the Debtors.

b.

Treatment: Holders of Interests in the Debtors will retain no
ownership interests in the Debtors under the Plan, receive no
distribution on account thereof, and such Interests shall be cancelled
effective as of the Effective Date.

c.

Voting: Class 7 is Impaired under the Plan. Holders of Interests or
other equity interests are conclusively presumed to have rejected the
Plan pursuant to section 1126(d) of the Bankruptcy Code and,
therefore, the Holders of Interests or other equity interests are not
entitled to vote to accept or reject the Plan.
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C.

Impaired Claims and Interests

Under the Combined Plan and Disclosure Statement, Holders of Claims in Classes 2, 4, 5,
6, and 7 are the Impaired Classes pursuant to Bankruptcy Code section 1124 because the Combined
Plan and Disclosure Statement alters the legal, equitable or contractual rights of the Holders of
such Claims treated in such Class.
D.

Cramdown and No Unfair Discrimination

To the extent that any Impaired Class does not vote to accept the Combined Plan and
Disclosure Statement, the Plan Proponents will seek Confirmation pursuant to Bankruptcy Code
section 1129(b). This provision allows the Bankruptcy Court to confirm a plan accepted by at
least one impaired class so long as it does not unfairly discriminate, and is fair and equitable with
respect to, each class of claims and interest that is impaired and has not accepted the plan. This
mechanism is known as a “cramdown.”
The Plan Proponents believe the treatment of Claims and Interests described in the
Combined Plan and Disclosure Statement is fair and equitable and does not discriminate unfairly.
Subject to the terms of the Global Settlement, the proposed treatment of Claims and Interests
provides that each Holder of such Allowed Claim or Interest will be treated identically within its
respective class and that, except when agreed to by such Holder, no Holder of any Claim or Interest
junior will receive or retain any property on account of such junior Claim or Interest.
IX.

Confirmation Procedures
A.

Confirmation Procedures
1.

Combined Hearing

The Combined Hearing before the Bankruptcy Court has been scheduled for October 27,
2021 at 10:00 a.m. (prevailing Eastern time) at the United States Bankruptcy Court, 824 North
Market Street, 5th Floor, Courtroom #7, Wilmington, Delaware 19801 (the Combined Hearing
will most likely be conducted by Zoom or a similar service), to consider: (i) final approval of the
Combined Plan and Disclosure Statement as providing adequate information pursuant to
Bankruptcy Code section 1125; and (ii) confirmation of the Combined Plan and Disclosure
Statement pursuant to Bankruptcy Code section 1129. The Combined Hearing may be adjourned
from time to time by the Bankruptcy Court without further notice, except for an announcement of
the adjourned date made at the Combined Hearing or Filed with the Court.
2.

Procedure for Objections

Any objection to approval or confirmation of the Combined Plan and Disclosure Statement
must be made in writing and specify in detail the name and address of the objector, all grounds for
the objection and the amount of the Claim held by the objector. Any such objection must be Filed
by October 19, 2021 at 4:00 p.m. (prevailing Eastern time) with the Bankruptcy Court and
served on: (a) counsel for the Debtors, (i) Pachulski Stang Ziehl & Jones LLP, 919 N. Market St.,
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17th Floor, Wilmington, Delaware 19801 (Attn: Laura Davis Jones, Esq., ljones@pszjlaw.com),
and (ii) Chapman and Cutler LLP, 1270 Avenue of the Americas, New York, New York 10020
(Attn: Larry G. Halperin, Esq., halperin@chapman.com); (b) the Office of the United States
Trustee for the District of Delaware, 844 King Street, Suite 2207, Wilmington, Delaware 19801
(Attn: Richard L. Schepacarter, richard.schepacarter@usdoj.gov); (c) counsel to the DIP Agent
and Administrative Agent, (i) Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, New
York 10153 (Attn: David N. Griffiths, Esq. (david.griffiths@weil.com) and Bryan Podzius, Esq.
(bryan.podzius@weil.com)) and (ii) Richards, Layton & Finger, P.A., 920 N. King St.,
Wilmington, Delaware 19801 (Attn: Zachary I. Shapiro, Esq. (shapiro@rlf.com)); and (d) counsel
for the Committee, (i) Lowenstein Sandler LLP, 1251 Avenue of the Americas, New York, NY
10020 (Attn: Robert M. Hirsh, Esq. (rhirsh@lowenstein.com) and Eric S. Chafetz, Esq.
(echafetz@lowenstein.com)) and (ii) Fox Rothschild LLP, 919 North Market Street, Suite 300,
Wilmington, Delaware 19899 (Attn: Seth A. Niederman, Esq. (sniederman@foxrothschild.com),
Michael A. Sweet, Esq. (msweet@foxrothschild.com), and Gordon E. Gouveia, Esq.
(ggouveia@foxrothschild.com)). Unless an objection is timely Filed and served, it may not be
considered by the Bankruptcy Court.
3.

Requirements for Confirmation

The Bankruptcy Court will confirm the Combined Plan and Disclosure Statement only if
the requirements of Bankruptcy Code section 1129 are met. As set forth in the Combined Plan
and Disclosure Statement, the Plan Proponents believe that the Combined Plan and Disclosure
Statement: (i) meets the cramdown requirements; (ii) meets the feasibility requirements; (iii) is in
the best interests of creditors; (iv) has been proposed in good faith; and (v) meets all other technical
requirements imposed by the Bankruptcy Code.
Additionally, pursuant to Bankruptcy Code section 1126, under the Combined Plan and
Disclosure Statement, only Holders of Claims in Impaired Classes are entitled to vote.
B.

Solicitation and Voting Procedures
1.

Deemed Substantive Consolidation

The Combined Plan and Disclosure Statement is being proposed as a joint plan of
liquidation solely for the Debtors for administrative purposes only and constitutes a separate
chapter 11 plan of liquidation for each Debtor. Solely for purposes of voting on, and receiving
Distributions under the Combined Plan and Disclosure Statement, the Estates of the Debtors are
deemed to be substantively consolidated, i.e., (i) all assets and liabilities of the Debtors are deemed
to be assets and liabilities, respectively, of a single Estate; (ii) all guarantees by one Debtor of the
obligations of another Debtor are deemed eliminated; (iii) any joint and several liability of any of
the Debtors are deemed to be one Claim against a single Estate; and (iv) Proofs of Claim filed
against multiple Debtors are deemed to be one Claim against a single Estate. This deemed
consolidation will not affect: (i) the legal and corporate structures of the Debtors; (ii) the rights of
the Holders of Allowed Claims to receive Distributions from any insurance policies or proceeds
of such policies, including, without limitation, the D&O Policy; (iii) any Liens granted or arising
any time prior to the Effective Date or the priority of those Liens; or (iv) the rights of the Debtors
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or Liquidating Trustee to contest alleged setoff or recoupment rights on the grounds of lack of
mutuality under section 553 of the Bankruptcy Code and other applicable law.
As a result, Claims Filed against multiple Debtors seeking recovery of the same debt shall
only be entitled to receive a single Distribution from the consolidated Estates in accordance with
the Combined Plan and Disclosure Statement to the extent such Claim is an Allowed Claim.
Claims of Debtors against other Debtors, including Intercompany Claims, shall be disregarded for
both voting and distribution purposes. This deemed substantive consolidation shall have no effect
on any claims or defenses of any Person or Entity or on any right of setoff, offset or recoupment
rights. Voting will be tabulated on a substantively consolidated basis.
This deemed substantive consolidation is appropriate and justified under the circumstances
of the Debtors’ Chapter 11 Cases because it: (i) causes no harm to the Debtors’ creditors because
(a) the remaining Assets are consolidated at the Debtors and (b) the Holders of the Prepetition
Lender Claims and the DIP Facility Claims have/had Secured Claims against all of the Debtors
and their assets; and (ii) avoids the costs of allocating consideration and litigation-related costs
among the Debtors’ Estates, thereby avoiding diluting creditor recoveries as a result of increased
professional fees, particularly given there has been no allocation of the Liquidating Trust Assets
among the various Debtors.
2.

Eligibility to Vote on the Combined Plan and Disclosure Statement

Except as otherwise ordered by the Bankruptcy Court, only Holders of Claims in Classes
2 and 4 against the Debtors may vote on the Combined Plan and Disclosure Statement pursuant to
Bankruptcy Code section 1126. To vote on the Combined Plan and Disclosure Statement, a Holder
must hold a Claim in Class 2 or 4 and (i) have timely Filed a Proof of Claim that is not subject to
an objection in accordance with the Plan Procedures Order, or (ii) have a Claim that is identified
on the Schedules that is not Disputed, unliquidated, or contingent, or (iii) be the holder of a Claim
that has been temporarily Allowed for voting purposes only under Bankruptcy Rule 3018(a).
ACCORDINGLY, A BALLOT FOR ACCEPTANCE OR REJECTION OF THE
COMBINED PLAN AND DISCLOSURE STATEMENT IS BEING PROVIDED ONLY TO
HOLDERS OF CLAIMS IN CLASSES 2 AND 4.
3.

Solicitation Package

The Solicitation Packages will contain: (i) the notice of the Combined Hearing containing
a hyperlink to the Combined Plan and Disclosure Statement; (ii) the Committee Support Letter;
(iii) an appropriate Ballot, including voting instructions and a pre-addressed, postage prepaid
return envelope; and (iv) such other materials as the Bankruptcy Court may direct or approve or
that the Plan Proponents deem appropriate.
Holders of Claims in non-voting classes that are deemed to accept the Combined Plan and
Disclosure Statement will only receive the notice of the Combined Hearing.
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Holders of Claims and Interests in non-voting classes that are deemed to reject the
Combined Disclosure Statement will receive the notice of the Combined Hearing and the Opt-Out
Form.
Copies of the Combined Plan and Disclosure Statement shall be available on the Claims
and Noticing Agent’s website at https://www.omniagentsolutions.com/avadimhealth. Any
creditor or party-in-interest can request a hard copy of the Combined Plan and Disclosure
Statement be sent to them by regular mail by calling Omni Agent Solutions at (866) 956-2141
(U.S. & Canada) or (818) 646-2208 (International) during regular business hours.
4.

Voting Procedures, Voting Deadline and Deadline to Submit the OptOut Form

The Voting Record Date for determining which Holders of Claims in Classes 2 and 4 may
vote on the Combined Plan and Disclosure Statement is September 21, 2021.
The Voting Deadline by which Omni Agent Solutions must RECEIVE original Ballots and
Opt-Out Forms, as applicable, is October 19, 2021 at 4:00 p.m. (prevailing Eastern time). In
order to be counted as a vote to accept or reject the Combined Plan and Disclosure Statement, each
Ballot must be properly delivered to Omni Agent Solutions by either: (i) first class mail, overnight
courier, or hand delivery to Omni Agent Solutions at the following address: Avadim Ballot
Processing, c/o Omni Agent Solutions, 5955 De Soto Ave., Suite 100, Woodland Hills, CA 91367;
or (ii) online transmission through Omni Agent Solutions’ balloting platform at
https://omniagentsolutions.com/AvadimHealth-Ballots (“Ballot Portal”). The Ballot Portal will
be available on the Case Website for these Chapter 11 Cases. Holders of Claims in Classes 2 and
4 may cast a Ballot and submit such Ballot via the Ballot Portal. Instructions for casting a Ballot
will be available on the Case Website.
In order to be effective, Opt-Out Forms for opting out of certain releases contained in
Article XIII.D. of the Plan must be received by the Claims and Balloting Agent by the Voting
Deadline. Each Opt-Out Form must be properly delivered to the Claims and Balloting Agent by
either (i) first class mail, overnight courier, or hand delivery to the Claims and Balloting Agent at
the following address: Avadim Ballot Processing, c/o Omni Agent Solutions, 5955 De Soto Ave.,
Suite 100, Woodland Hills, CA 91367, or (ii) online submission through the Claims and Balloting
Agent’s opt-out portal at https://omniagentsolutions.com/avadimhealth-optout (the “Opt-Out
Portal”).
If you are entitled to vote to accept or reject the Combined Plan and Disclosure Statement,
a Ballot is enclosed. Please carefully review the Ballot instructions and complete the Ballot by:
(i) indicating your acceptance or rejection of the Combined Plan and Disclosure Statement; and
(ii) signing and returning the Ballot to Omni Agent Solutions.
If you are a member of a Voting Class and did not receive a Ballot, received a damaged
Ballot, or lost your Ballot, contact Omni Agent Solutions at: (866) 956-2141 (U.S. & Canada) or
(818) 646-2208 (International) or at AvadimHealthBallots@OmniAgnt.com.
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Subject in all respects to the Plan Procedures Order, the following Ballots will not be
counted or considered:
(1)

any Ballot received after the Voting Deadline, unless the Bankruptcy Court grants
an extension to the Voting Deadline with respect to such Ballot or the Plan
Proponents, with the consent of the Administrative Agent and the DIP Agent, agree
to such extension;

(2)

any Ballot that is illegible or contains insufficient information;

(3)

any Ballot cast by a Person or Entity that does not hold a Claim in a Voting Class;

(4)

any Ballot timely received that is cast in a manner that indicates neither acceptance
nor rejection of the Combined Plan and Disclosure Statement, or that indicates both
acceptance and rejection of the Combined Plan and Disclosure Statement;

(5)

simultaneous duplicative Ballots voted inconsistently;

(6)

Ballots partially rejecting and partially accepting the Combined Plan and
Disclosure Statement;

(7)

any Ballot received other than the official form sent by Omni Agent Solutions;

(8)

any Ballot sent to a Person other than the Claims and Balloting Agent;

(9)

any unsigned Ballot; or

(10)

any Ballot that is submitted by facsimile or e-mail, except via the Ballot Portal,
unless the Plan Proponents in their discretion agree to accept such Ballot by
facsimile or e-mail.

Subject in all respects to the Plan Procedures Order, the following Opt-Out Forms will not
be counted or considered:
(1)

any Opt-Out Form received after the Voting Deadline, unless the Bankruptcy Court
grants an extension to the Voting Deadline with respect to such Opt-Out Form or
the Plan Proponents, with the consent of the Administrative Agent and the DIP
Agent, agree to such extension;

(2)

any Opt-Out Form that is illegible or contains insufficient information;

(3)

any Opt-Out Form cast by a Person or Entity that does not hold a Claim or Interest
in either Class 5 or Class 7;

(4)

any Opt-Out Form received other than the official form sent by Omni;

(5)

any Opt-Out Form sent to a Person other than the Claims and Balloting Agent;
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(6)

any unsigned Opt-Out Form; or

(7)

any Opt-Out Form that is submitted by facsimile or e-mail, except via the Opt-Out
Portal.
5.

Deemed Acceptance or Rejection

Holders of Claims in Classes 1 and 3 are unimpaired, and thus deemed to accept the
Combined Plan and Disclosure Statement. Under Bankruptcy Code section 1126(f), Holders of
such Claims are conclusively presumed to have accepted the Combined Plan and Disclosure
Statement, and the votes of the Holders of such Claims shall not be solicited.
Holders of Claims and Interests in Classes 5, 6, and 7 will not receive any distribution
under the Combined Plan and Disclosure Statement. Pursuant to Bankruptcy Code section
1126(g), Holders of Claims and Interests in Classes 5 and 7 are conclusively deemed to have
rejected the Combined Plan and Disclosure Statement and the votes of these Holders therefore
shall not be solicited. Notwithstanding the foregoing and section 1126(g) of the Bankruptcy Code,
subject to the terms of the Global Settlement, the Debtors, as the Holders of Claims in Class 6 and
Plan Proponents, are deemed to accept the Plan.
6.

Acceptance by an Impaired Class

In order for the Combined Plan and Disclosure Statement to be accepted by an Impaired
Class of Claims, a majority in number (i.e., more than half) and two-thirds in dollar amount of the
Claims voting (of each Impaired Class of Claims) must vote to accept the Combined Plan and
Disclosure Statement. At least one (1) Impaired Class of creditors, excluding the votes of insiders,
must actually vote to accept the Combined Plan and Disclosure Statement. The Plan Proponents
urge that you vote to accept the Combined Plan and Disclosure Statement.
YOU ARE URGED TO COMPLETE, DATE, SIGN AND PROMPTLY MAIL THE
BALLOT ATTACHED TO THE NOTICE. PLEASE BE SURE TO COMPLETE THE
BALLOT PROPERLY AND LEGIBLY IDENTIFY THE EXACT AMOUNT OF YOUR
CLAIM AND THE NAME OF THE CREDITOR.
X.

Implementation and Execution of the Combined Plan and Disclosure Statement
A.

Effective Date

The Effective Date shall not occur until all conditions for the Effective Date are satisfied
or otherwise waived in accordance with the terms of the Combined Plan and Disclosure Statement.
Upon occurrence of the Effective Date, the Plan Proponents shall File the notice of Effective Date,
which shall also be posted on the Case Website.
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B.

Implementation of the Combined Plan and Disclosure Statement
1.

General

The Combined Plan and Disclosure Statement shall be implemented as described in detail
below. Notwithstanding anything to the contrary in this Combined Plan and Disclosure Statement,
the DIP Agent (in its sole and absolute discretion) may elect in writing to contribute a portion of
the Initial Lender Recovery to pay Allowed Administrative Expense Claims or any costs incurred
by the Liquidating Trustee in connection with the preparation and filing of the Debtors’ final tax
returns, and the DIP Agent shall consult in good faith with the Committee and the Debtors
regarding the same. For the avoidance of doubt, if the DIP Agent elects (in writing and in its sole
and absolute discretion) to make such contribution, the contribution shall not reduce or modify the
$150,000 of GUC Cash that will be used to pay the expenses incurred in connection with preparing
and filing final tax returns for the Debtors.
2.

Corporate Action; Officers and Directors; Effectuating Documents

On the Effective Date, all matters and actions provided for under the Combined Plan and
Disclosure Statement that would otherwise require approval of the officer(s), director(s) or Interest
Holders of the Debtors, shall be deemed to have been authorized and effective in all respects as
provided herein and shall be taken without any requirement for further action by the Debtors’
officers, directors or managers, as applicable, or Interest Holders.
C.

Books and Records

The Liquidating Trustee shall retain those documents maintained by the Debtors in the
ordinary course of business and which were not otherwise transferred to the Buyer pursuant to the
APA. After receipt of such documents, the Liquidating Trustee shall be authorized to destroy any
documents he or she deems necessary or appropriate in his or her reasonable judgment; provided,
however, that the Liquidating Trustee shall not destroy any documents, including but not limited
to tax documents, that the Liquidating Trust is required to retain under applicable law or any order
of the Court.
After all Distributions have been completed in accordance with the Combined Plan and
Disclosure Statement and the Liquidating Debtor’s Chapter 11 Case is closed, the Liquidating
Trustee shall be authorized to destroy or abandon any books and records in its possession in
accordance with Section X.I.2 of the Plan. On or after the Effective Date, the Buyer has agreed to
reasonably cooperate to effectuate the provisions of the Combined Plan and Disclosure Statement
as reasonably requested by the Liquidating Trustee, including, but not limited to, by providing
reasonable access to the Debtors’ books and records that are Purchased Assets and executing such
documents as are necessary to carry out the terms of the Combined Plan and Disclosure Statement,
including, but not limited to, those necessary to prepare and file final tax returns and prosecute the
Estate Causes of Action.
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D.

Withholding Rights

In connection with the Plan, any party issuing any instrument or making any distribution
described in the Plan shall comply with all applicable withholding and reporting requirements
imposed by any federal, state, or local taxing authority, and all distributions pursuant to the Plan
and all related agreements shall be subject to any such withholding or reporting requirements. Any
amounts withheld pursuant to the preceding sentence shall be deemed to have been distributed to
and received by the applicable recipient for all purposes of the Plan. Notwithstanding the
foregoing, each holder of an Allowed Claim or any other Person that receives a distribution
pursuant to the Plan shall have responsibility for any taxes imposed by any Governmental Unit,
including, without limitation, income, withholding, and other taxes, on account of such
distribution. Any party issuing any instrument or making any distribution pursuant to the Plan has
the right, but not the obligation, to not make a distribution until such holder has made arrangements
satisfactory to such issuing or disbursing party for payment of any such tax obligations.
Additionally, in the case of a non-Cash distribution that is subject to withholding, the distributing
party has the right, but not the obligation, to withhold an appropriate portion of such distributed
property and either (i) sell such withheld property to generate Cash necessary to pay over the
withholding tax (or reimburse the distributing party for any advance payment of the withholding
tax), or (ii) pay the withholding tax using its own funds and retain such withheld property.
E.

Dissolution of the Debtors

On the Effective Date and upon: (i) the Debtors, or such entity designated by the Debtors,
making the Effective Date Distributions; (ii) the Debtors causing the Claims Reserve to be
transferred to the Liquidating Trustee for the purpose of making distributions in accordance with
the terms herein; (iii) the Debtors causing the Liquidating Trust Assets to be transferred to the
Liquidating Trust in accordance the terms of the Combined Plan and Disclosure Statement; (iv)
the Initial Lender Recovery having been paid to the DIP Agent; and (v) the Debtors’ material
completion of all other duties and functions set forth herein as soon as practicable after the
Effective Date, the officers, directors and managers, as the case may be, of each of the Debtors
shall be deemed to have resigned and each of Dismissed Debtors shall have been deemed dissolved
for all purposes in accordance with applicable state law.
As of the Effective Date, the Liquidating Trustee will be responsible for preparing and
filing any tax forms or returns on behalf of the Debtors’ Estates.
Upon completion of the Liquidating Debtor’s final tax return by the Liquidating Trustee
and the entry of a final decree closing any remaining open Chapter 11 Cases, the Liquidating
Debtor shall be deemed dissolved for all purposes in accordance with applicable state law.
F.

Determination of Tax Liabilities

The Debtors, Liquidating Debtor, or Liquidating Trustee, shall, pursuant to section 505(b)
of the Bankruptcy Code, have the right to request an expedited determination of any unpaid
liability of the Debtors’ Estates for any tax incurred during the administration of the Chapter 11
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Cases. As of the Effective Date, the Liquidating Trustee will be responsible for preparing and
filing any tax forms or returns on behalf of the Debtors’ Estates.
G.

Exemption From Certain Transfer Taxes

To the maximum extent provided by section 1146(a) of the Bankruptcy Code: (i) the
issuance, distribution, transfer, or exchange of any debt, equity security, or other interest in the
Debtors; or (ii) the making, delivery, or recording of any deed or other instrument of transfer under,
in furtherance of, or in connection with, the Plan, including any deeds, bills of sale, assignments,
or other instruments of transfer executed in connection with any transaction arising out of,
contemplated by, or in any way related to the Plan (including any transfers to or by the Liquidating
Trust), shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles
or similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial
Code filing or recording fee, or other similar tax or governmental assessment, in each case to the
extent permitted by applicable bankruptcy law, and the appropriate state or local government
officials or agents shall forego collection of any such tax or governmental assessment and accept
for filing and recordation any of the foregoing instruments or other documents without the payment
of any such tax or governmental assessment.
H.

Preservation of Subordination Rights

Except as may be provided for herein, all subordination rights and claims, including the
rights, remedies, and benefits of the Prepetition Secured Parties under the Note Purchase
Agreement shall remain valid, enforceable, and unimpaired in accordance with section 510 of the
Bankruptcy Code or otherwise.
I.

Liquidating Trust
1.

Establishment of the Liquidating Trust

The Liquidating Trust will be formed on the Effective Date in accordance with this
Combined Plan and Disclosure Statement and pursuant to the Liquidating Trust Agreement for the
purpose of, among other things: (i) implementing the Combined Plan and Disclosure Statement;
(ii) continuing to investigate and prosecute the Estate Causes of Actions; (iii) administering,
monetizing and/or liquidating the Liquidating Trust Assets; (iv) resolving all Disputed Claims; (v)
making all distributions to Holders of Allowed Claims from the Liquidating Trust and as provided
for in the Combined Plan and Disclosure Statement and the Liquidating Trust Agreement; and (vi)
winding down the Debtors and their Estates.
The Liquidating Trust shall be established with no objective to continue or engage in the
conduct of a trade or business in accordance with Treasury Regulation section 301.7701-4(d). The
Liquidating Trust is intended to qualify as a “grantor trust” for federal income tax purposes and,
to the extent permitted by applicable law, for state and local income tax purposes, with the
Liquidating Trust Beneficiaries treated as grantors and owners of the trust.
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Upon establishment of the Liquidating Trust, all Liquidating Trust Assets shall be deemed
transferred to the Liquidating Trust without any further action of any of the Debtors, the
Liquidating Debtor, Dismissed Debtors, or any employees, officers, directors, members, partners,
shareholders, agents, advisors, or representatives of the Debtors, Liquidating Debtor, or Dismissed
Debtors. The Plan Proponents shall have the power and authority to enter into the Liquidating
Trust Agreement on the Effective Date.
David Mack shall serve as the initial Liquidating Trustee, pursuant to the Liquidating Trust
Agreement.
The Liquidating Trust Agreement will be filed by no later than the filing of the Plan
Supplement and will be considered an integral part of the Combined Plan and Disclosure Statement
and is incorporated herein by reference in its entirety.
2.

Appointment and Duties of Liquidating Trustee

Appointment of the Liquidating Trustee. The Liquidating Trustee shall not be required to
give any bond or surety or other security for the performance of his or her duties unless otherwise
ordered by the Bankruptcy Court. The material terms of the Liquidating Trustee’s compensation
are included in the Liquidating Trust Agreement. Effective as of the Effective Date, the
Liquidating Trustee shall be the sole officer, director, member, manager of the Liquidating Debtor.
The Liquidating Trustee shall carry out the duties as set forth in this Section X.I and in the
Liquidating Trust Agreement. Pursuant to Bankruptcy Code section 1123(b)(3), the Liquidating
Trustee shall be deemed the appointed representative to, and may investigate, pursue, litigate, and
compromise and settle any such rights, claims, and Estate Causes of Action in accordance with the
best interests of, and for the benefit of, the Liquidating Trust Beneficiaries. In the event that the
Liquidating Trustee resigns, is removed, terminated or otherwise unable to serve as the Liquidating
Trustee, then a successor (who shall be acceptable to the Administrative Agent) shall be appointed
as set forth in the Liquidating Trust Agreement. Any successor Liquidating Trustee appointed
shall be bound by, and comply with, the terms of the Combined Plan and Disclosure Statement,
the Confirmation Order and the Liquidating Trust Agreement.
Responsibilities, Powers, and Authority of Liquidating Trustee. The responsibilities and
authority of the Liquidating Trustee shall include but not be limited to: (i) establishing reserves
and investing Cash; (ii) liquidating non-Cash Liquidating Trust Assets; (iii) retaining and paying
professionals as necessary to carry out the purposes of the Liquidating Trust without further
approval of the Bankruptcy Court; (iv) preparing and filing tax returns, reports, and other
documents for the Liquidating Trust, in consultation with the Administrative Agent, necessary to
conclude and close the Chapter 11 Cases; (v) objecting to, reconciling, seeking to subordinate,
compromising or settling any or all Claims and Interests, and administering Distributions on
account of the Holders of Allowed Claims that are Liquidating Trust Beneficiaries pursuant to the
terms of this Combined Plan and Disclosure Statement and the Liquidating Trust Agreement; (vi)
evaluating, filing, litigating, settling, or otherwise pursuing any Estate Causes of Action;
(vii) abandoning any property of the Liquidating Trust that cannot be sold or distributed
economically; (viii) making interim and final distributions of Liquidating Trust Assets; (ix)
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winding up the affairs of the Liquidating Trust and dissolving it under applicable law; (x)
destroying records; (xi) administering each Debtor’s tax obligations, including (a) filing tax returns
and paying tax obligations, (b) requesting, if necessary, an expedited determination of any unpaid
tax liability of each Debtor or its estate under Bankruptcy Code section 505(b) for all taxable
periods of such Debtor ending after the date on which the Chapter 11 Cases were commenced
through the liquidation of such Debtor as determined under applicable tax laws and (c)
representing the interest and account of each Debtor or its estate before any taxing authority in all
matters including, without limitation, any action, suit, proceeding or audit; and (xii) such other
responsibilities as may be vested in the Liquidating Trustee pursuant to the Combined Plan and
Disclosure Statement, the Liquidating Trust Agreement, the Confirmation Order, other
Bankruptcy Court order, or as may be necessary and proper to carry out the provisions of the
Combined Plan and Disclosure Statement. For the avoidance of doubt, to the extent any action
needs to be taken with respect to, or on the behalf of, the Liquidating Debtor or Dismissed Debtors,
the Liquidating Trustee shall be authorized to take such action on their behalf.
The Liquidating Trustee shall have the power and authority to perform the acts described
in the Liquidating Trust Agreement (subject to approval by the Court where applicable), in addition
to any powers granted by law or conferred to it by any other provision of the Combined Plan and
Disclosure Statement, including without limitation any powers set forth herein, provided however,
that enumeration of the following powers shall not be considered in any way to limit or control the
power and authority of the Liquidating Trustee to act as specifically authorized by any other
provision of the Combined Plan and Disclosure Statement, the Liquidating Trust Agreement, the
Confirmation Order and/or any applicable law, and to act in such manner as the Liquidating
Trustee may deem necessary or appropriate to take any act deemed appropriate by the Liquidating
Trustee, including, without limitation, to discharge all obligations assumed by the Liquidating
Trustee or provided herein and to conserve and protect the Liquidating Trust Assets or to confer
on the creditors the benefits intended to be conferred upon them by the Combined Plan and
Disclosure Statement. Except as expressly set forth in the Combined Plan and Disclosure
Statement and in the Liquidating Trust Agreement, the Liquidating Trustee, on behalf of the
Liquidating Trust, shall have discretion, in consultation with the Administrative Agent, to pursue
or not to pursue any Estate Causes of Action as it determines is in the best interests of the
Liquidating Trust Beneficiaries and consistent with the purposes of the Liquidating Trust, and shall
have no liability for the outcome of his or her decision, other than those decisions constituting
gross negligence or willful misconduct. The Liquidating Trustee may incur any reasonable and
necessary expenses in liquidating and converting the Liquidating Trust Assets to Cash. Subject to
the other terms and provisions of the Combined Plan and Disclosure Statement, including, but not
limited to, Section X.I.7 concerning the Privileges, the Liquidating Trustee shall be granted
standing, authority, power and right to assert, prosecute and/or settle the Estate Causes of Action
and/or make a claim under any primary director and officer liability, employment practices
liability, or fiduciary liability insurance policies, including, without limitation, the D&O Policy
based upon its powers as a Court-appointed representative of the Estates with the same or similar
abilities possessed by insolvency trustees, receivers, examiners, conservators, liquidators,
rehabilitators or similar officials.
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Enforcement of Any Estate Causes of Action. Pursuant to Bankruptcy Code
section 1123(b), the Liquidating Trustee, on behalf of, and for the benefit of, the Liquidating Trust
Beneficiaries, shall be vested with and shall retain and may enforce any Estate Causes of Action
transferred to the Liquidating Trust that were held by, through, or on behalf of, the Debtors and/or
the Estates against any other Person, arising before the Effective Date that have not been fully
resolved or disposed of prior to the Effective Date, whether or not Estate Causes of Action are
specifically identified in the Combined Plan and Disclosure Statement and whether or not litigation
with respect to same has been commenced prior to the Effective Date. For the avoidance of doubt,
the Combined Plan and Disclosure Statement preserves and transfers to the Liquidating Trust all
Estate Causes of Action that exist as of the Effective Date. Subject to the Lender Reimbursement
Right, the recoveries from any Estate Causes of Action transferred to the Liquidating Trust will be
deposited into the Liquidating Trust and distributed in accordance with the Liquidating Trust
Agreement and the Combined Plan and Disclosure Statement.
Compensation of Liquidating Trustee. The Liquidating Trustee shall be compensated as
set forth in the Liquidating Trust Agreement; provided, however that such compensation shall only
be payable from the Liquidating Trust Assets. The Liquidating Trustee shall fully comply with
the terms, conditions and rights set forth in the Combined Plan and Disclosure Statement, the
Confirmation Order, and the Liquidating Trust Agreement. The Liquidating Trustee shall not be
required to file a fee application to receive compensation.
Retention and Payment of Professionals. The Liquidating Trustee shall, in consultation
with the Administrative Agent, have the right to retain the services of attorneys, accountants, and
other professionals and agents, including Contingency Counsel, to assist and advise the
Liquidating Trustee in the performance of his or her duties and compensate such professionals
from the Liquidating Trust Assets as set forth in the Liquidating Trust Agreement, including, but
not limited to, Professionals retained by the Debtors and/or by the Committee, without the need
for an order of the Bankruptcy Court. The provision of services by any Professional retained in
these Chapter 11 Cases shall not disqualify such Professional from employment by the Liquidating
Trustee and any conflict of interest with respect to such firm’s prior representations in these
Chapter 11 Cases shall be deemed waived upon entry of the Confirmation Order.
Limitation of Liability of the Liquidating Trustee. The Liquidating Trust shall indemnify
the Liquidating Trustee and his or her professionals against any losses, liabilities, expenses
(including attorneys’ fees and disbursements), damages, taxes, suits, or claims that the Liquidating
Trustee or his or her professionals may incur or sustain by reason of being or having been a
Liquidating Trustee or professionals of the Liquidating Trustee for performing any functions
incidental to such service; provided, however, the foregoing shall not relieve the Liquidating
Trustee or his or her professionals from liability for willful misconduct, reckless disregard of duty,
breach of fiduciary duty, criminal conduct, gross negligence, fraud, or self-dealing.
3.

Purpose of Liquidating Trust

The Liquidating Trust shall be responsible, in consultation with the Administrative Agent,
for filing all required federal, state and local tax returns and/or informational returns for the
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Liquidating Trust. The Liquidating Trust shall comply with such withholding and reporting
requirements including, without limitation, requiring that, as a condition to the receipt of a
Distribution, the Holder of an Allowed Claim complete the appropriate IRS Form W-8 or IRS
Form W-9, as applicable to each such Holder. Notwithstanding any other provision of this
Combined Plan and Disclosure Statement: (i) each Holder of an Allowed Claim that is to receive
a Distribution from the Liquidating Trust shall have the sole and exclusive responsibility for the
satisfaction and payment of any tax obligations imposed on such Holder by any Governmental
Unit, including income and other tax obligations, on account of such Distribution; and (ii) no
Distribution shall be made to or on behalf of such Holder pursuant to this Combined Plan and
Disclosure Statement unless and until such Holder has made arrangements satisfactory to the
Liquidating Trustee to allow it to comply with its tax withholding and reporting requirements.
Any property to be distributed by the Liquidating Trust shall, pending the implementation of such
arrangements, be treated as an Unclaimed Distribution to be held by the Liquidating Trustee until
such time as the Liquidating Trustee is satisfied with the Holder’s arrangements for any
withholding tax obligations.
4.

Transfer of Liquidating Trust Assets to Liquidating Trust

Pursuant to Bankruptcy Code sections 1123(a)(5) and 1141, except as set forth in this
Combined Plan and Disclosure Statement, all transfers and contributions made to the Liquidating
Trust shall be made free and clear of all Claims, Liens, encumbrances, charges, and other interests.
Upon completion of the transfer of the Liquidating Trust Assets to the Liquidating Trust, the
Debtors, Liquidating Debtor, or Dismissed Debtors, as applicable, will have no further interest in,
or with respect to, the Liquidating Trust Assets, or the Liquidating Trust. For all federal income
tax purposes, all parties (including, without limitation, the Debtors, the Liquidating Debtor, the
Dismissed Debtors, the Liquidating Trustee and the Liquidating Trust Beneficiaries) will treat the
transfer of the Liquidating Trust Assets to the Liquidating Trust in accordance with the terms of
the Combined Plan and Disclosure Statement as a transfer to the Liquidating Trust Beneficiaries,
followed by a transfer by such Liquidating Trust Beneficiaries to the Liquidating Trust, and the
Liquidating Trust Beneficiaries will be treated as the grantors and owners thereof.
5.

Preservation of Rights

Under the Combined Plan and Disclosure Statement, the Liquidating Trustee retains any
and all rights of, and on behalf of, the Debtors, the Estates, and the Liquidating Trust to investigate,
commence, and pursue any and all Estate Causes of Action, in consultation with the Administrative
Agent, including, without limitation, Former Insider Claims, Non-Insider Claims, Current Insider
Claims, other Causes of Action, setoff, offset and recoupment rights, regardless of whether or not
such rights are specifically enumerated in the Combined Plan and Disclosure Statement, the Global
Settlement, the Plan Supplement, or elsewhere or the representative of the Estates pursuant to
section 1123 of the Bankruptcy Code and all other applicable law, and all such rights shall not be
deemed modified, waived, released in any manner, nor shall confirmation of the Combined Plan
and Disclosure Statement or the Confirmation Order act as res judicata or limit any of such rights
of Liquidating Trustee to commence and pursue any and all Estate Causes of Action, Former
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Insider Claims, Non-Insider Claims, Current Insider Claims, and other Causes of Actions or
Claims, to the extent the Liquidating Trustee deems appropriate.
Unless an Estate Cause of Action against a Creditor or other Entity is expressly waived,
relinquished, released, compromised or settled in the Combined Plan and Disclosure Statement, or
any Final Order, including the Sale Order and the DIP Order, the Plan Proponents expressly reserve
any and all Estate Causes of Action, including, without limitation, setoff, offset and recoupment
rights, for later enforcement and prosecution by the Liquidating Trustee (including, without
limitation, any Estate Causes of Actions set forth in the Plan Supplement, or not specifically
identified herein, or otherwise, or which the Plan Proponents may presently be unaware of, or
which may arise or exist by reason of additional facts or circumstances unknown to the Plan
Proponents at this time, or facts or circumstances which may change or be different from those
which the Plan Proponents now believe to exist) and, therefore, no preclusion doctrine, including,
without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion, claim
preclusion, waiver, estoppel (judicial, equitable or otherwise) or laches shall apply to such any and
all Estate Causes of Action, including, without limitation, setoff, offset and recoupment rights,
upon or after the confirmation or consummation of the Combined Plan and Disclosure Statement
based on the Combined Plan and Disclosure Statement or the Confirmation Order. In addition,
the Liquidating Trust expressly reserves the right to pursue or adopt any and all Causes of Action
that are not Purchased Assets, including, without limitation, setoff, offset and recoupment rights,
alleged in any lawsuit in which the Debtors are a defendant or an interested party, against any
Entity, including, without limitation, the plaintiffs or co-defendants in such lawsuits, subject to the
provisions of the Combined Plan and Disclosure Statement or any Final Order.
The Plan Proponents and the Liquidating Trustee do not intend, and it should not be
assumed (nor shall it be deemed) that because any existing or potential Estate Causes of Action,
including, without limitation, setoff, offset and recoupment rights, have not yet been pursued by
the Debtors or are not set forth herein, or otherwise, that any and all Estate Causes of Action,
including, without limitation, setoff, offset and recoupment rights, has been waived or expunged.
6.

Liquidating Trust Expenses

The Liquidating Trustee may, in the ordinary course of business and without the necessity
for any application to, or approval of, the Bankruptcy Court, pay any accrued but unpaid
Liquidating Trust Expenses. All Liquidating Trust Expenses shall be charged against, and paid
from, the Liquidating Trust Funding or the Liquidating Trust Assets as provided for in the
Liquidating Trust Agreement.
7.

Privileges

On the Effective Date, and subject to the terms of the Plan, the Sale Order, and the APA,
all of the Debtors’ Privileges, including, but not limited to, corporate privileges, confidential
information, work product protections, attorney-client privileges, and other immunities or
protections relating to the Estate Causes of Action shall vest in the Liquidating Debtor, Liquidating
Trustee, and Liquidating Trust, as applicable, without waiver, limitation or release on the Effective
Date.
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Subject to the Sale Order and the APA, the Liquidating Trust shall hold, and be the
beneficiary of, all Privileges and entitled to assert all Privileges. No Privilege shall be waived by
disclosures to the Liquidating Trustee of the Debtors’ documents, information or communications
subject to any privilege, protection or immunity or protections from disclosure jointly held by the
Debtors and the Liquidating Trust.
The Debtors’ Privileges relating to the Liquidating Trust Assets will remain subject to the
rights of third parties under applicable law, including any rights arising from the common interest
doctrine, the joint defense doctrine, joint attorney-client representation, or any agreement. Nothing
contained herein or in the Confirmation Order, nor any Professional’s compliance herewith and
therewith, shall constitute a breach of any Privileges of the Debtors.
8.

Liquidating Trust Interest

Each Liquidating Trust Interest will entitle its Holder to distributions from the Liquidating
Trust in accordance with the terms of the Combined Plan and Disclosure Statement and the
Liquidating Trust Agreement. The Liquidating Trust Interests will be uncertificated; thus,
distributions from a Liquidating Trust Interest will be accomplished solely by the entry of names
of the Holders and their respective Liquidating Trust Interests in the books and records of the
Liquidating Trust. Each Holder of a Liquidating Trust Interest shall take and hold its uncertificated
beneficial interest subject to all the terms and provisions of the Combined Plan and Disclosure
Statement, the Confirmation Order and the Liquidating Trust Agreement.
The Liquidating Trust Interests shall not be registered pursuant to the Securities Act of
1933, as amended, or any state securities law and shall be exempt from registrations thereunder
pursuant to section 1145 of the Bankruptcy Code. Each Liquidating Trust Interest shall be freely
transferrable; provided, however, that the transfer of the Liquidating Trust Interest will be
prohibited to the extent such transfer would subject the Debtors or the Liquidating Trust to the
registration and reporting requirements of the Securities Act and the Security Exchange Act.
9.

U.S. Federal Income Tax Treatment of Liquidating Trust

In furtherance of this Section X.I, (i) the Liquidating Trust shall be structured to qualify as
a “liquidating trust” within the meaning of Treasury Regulation section 301.7701-4(d) and in
compliance with Revenue Procedure 94-45, 1994-2 C.B. 684, and, thus, as a “grantor trust” within
the meaning of sections 671 through 679 of the Tax Code to the holders of General Unsecured
Claims, consistent with the terms of the Plan; (ii) the holders of Liquidating Trust Interests shall
be treated as the beneficiaries and grantors of the Liquidating Trust; (iii) the sole purpose of the
Liquidating Trust shall be the liquidation and distribution of the Liquidating Trust Assets in
accordance with Treasury Regulation section 301.7701-4(d), including the resolution of General
Unsecured Claims in accordance with this Plan, with no objective to continue or engage in the
conduct of a trade or business; (iv) all parties (including the Debtors and the Estates, holders of
General Unsecured Claims, and the Liquidating Trustee) shall report consistently with such
treatment (including the deemed receipt of the Liquidating Trust Assets, subject to applicable
liabilities and obligations, by the holders of General Unsecured Claims, followed by the deemed
transfer of such Liquidating Trust Assets to the Liquidating Trust); (v) all parties shall report
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consistently for federal income tax purposes, and otherwise, with the valuation of the Liquidating
Trust Assets transferred to the Liquidating Trust as determined by the Liquidating Trustee (or its
designee); (vi) the Liquidating Trustee shall be responsible for filing returns for the Liquidating
Trust as a grantor trust pursuant to Treasury Regulation section 1.671-4(a); (vii) the Liquidating
Trustee shall annually send to each holder of an interest in the Liquidating Trust a separate
statement regarding the receipts and expenditures of the trust as relevant for U.S. federal income
tax purposes; (viii) all items of income, deductions and credit loss of the Liquidating Trust shall
be allocated for federal income tax purposes to the holders of Allowed Claims based on their
respective interests in the Liquidating Trust, including the holders of General Unsecured Claims
holding Disputed Claims, in such manner as the Liquidating Trustee deems reasonable and
appropriate; and (ix) subject to definitive guidance from the Internal Revenue Service or a court
of competent jurisdiction to the contrary (including the receipt by the Liquidating Trustee of a
private letter ruling if the Liquidating Trustee so requests one, or the receipt of an adverse
determination by the Internal Revenue Service upon audit if not contested by the Liquidating
Trustee), the Liquidating Trustee may timely elect to (I) treat any portion of the Liquidating Trust
allocable to Disputed Claims as a “disputed ownership fund” governed by Treasury Regulation
section 1.468B-9 (and make any appropriate elections) and (II) to the extent permitted by
applicable law, report consistently with the foregoing for state and local income tax purposes. If
a “disputed ownership fund” election is made for all or any portion of the Liquidating Trust, all
impacted parties (including the Debtors and the Estates, and, to the extent applicable, holders of
General Unsecured Claims, and the Liquidating Trustee), and solely with respect to the impacted
assets, shall report for United States federal, state, and local income tax purposes consistently with
such election.
10.

Termination of Liquidating Trust

The Liquidating Trust shall be dissolved upon the earlier of the distribution of all of the
Liquidating Trust Assets to the Liquidating Trust Beneficiaries or the fifth anniversary of the
creation of the Liquidating Trust, provided that the Liquidating Trustee shall, in his/her sole
discretion, be authorized to seek to extend the dissolution date upon Bankruptcy Court approval
by the filing of a motion served on the master service list for cause shown. This motion must be
filed with the Bankruptcy Court no earlier than 6 months before the termination date of the
Liquidating Trust.
J.

Effective Date and Other Transactions
1.

Transfer of Assets to the Buyer

Previously, on the Closing Date, all of the Purchased Assets were transferred to the Buyer
in accordance with the terms of the APA and the Sale Order.
2.

Transfer of Assets to the Liquidating Trust and Liquidating Trustee

On the Effective Date, the Debtors, the Liquidating Debtor or the Dismissed Debtors, as
applicable, will transfer to the Liquidating Trustee (i) the Liquidating Trust Assets, and (ii) the
Claims Reserve.
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K.

Provisions Governing Distributions under the Combined Plan and Disclosure
Statement
1.

Method of Payment

Except as otherwise provided herein, any Distributions and deliveries to be made hereunder
with respect to Claims that are Allowed as of the Effective Date shall be made on the Effective
Date or as soon thereafter as is reasonably practicable. Except as otherwise provided herein, any
Distributions and deliveries to be made hereunder with respect to Claims that are Allowed after
the Effective Date shall be made as soon as is reasonably practicable after the date on which such
Claim becomes Allowed. Distributions made after the Effective Date to Holders of Allowed
Claims shall be deemed to have been made on the Effective Date and, except as otherwise provided
in the Combined Plan and Disclosure Statement, no interest shall accrue or be payable with respect
to such Claims or any Distribution related thereto. In the event that any payment or act under the
Combined Plan and Disclosure Statement is required to be made or performed on a date that is not
a Business Day, then the making of such payment or the performance of such act may be completed
on or as soon as reasonably practicable after the next succeeding Business Day, but shall be
deemed to have been completed as of the required date.
All Distributions hereunder shall be made by the Disbursing Agent on or after the Effective
Date or as otherwise provided herein. For the avoidance of doubt the Liquidating Trustee or such
other entity designated by the Liquidating Trustee, shall act as Disbursing Agent with respect to
all Allowed Claims. A Disbursing Agent shall not be required to give any bond or surety or other
security for the performance of its duties unless otherwise ordered by the Bankruptcy Court, and,
in the event that a Disbursing Agent is so ordered, all costs and expenses of procuring any such
bond or surety shall be borne by the Disbursing Agent.
Unless otherwise expressly agreed in writing, all Cash payments to be made pursuant to
the Combined Plan and Disclosure Statement shall be made by check drawn on a domestic bank
or an electronic wire.
2.

Cancellation of Certain Indebtedness

Subject to all of the rights of the Holders of DIP Facility Claims and the Holders of
Prepetition Lender Claims to receive the Lender Recovery, on or as soon as practicable after the
Effective Date, except for the purposes of evidencing a right to a distribution under this Combined
Plan and Disclosure Statement, and except as otherwise specifically provided for in the Combined
Plan and Disclosure Statement, the Subordinated Notes, the DIP Documents, the Senior Secured
Debt Documents, and any other certificate, note, bond, indenture, or other instrument or document
directly or indirectly evidencing or creating any indebtedness or obligation of any of the Debtors
giving rise to any Claim, all obligations and liabilities arising under, related to, or in connection
with, any of the items described above, in any such case, shall be deemed automatically
extinguished, cancelled and of no further force and effect, without any further act, or action under
any applicable agreement, law, regulation, order or rule, and the Debtors, Liquidating Debtor,
Dismissed Debtors and Liquidating Trust shall not have any continuing obligations thereunder or
with respect thereto; and the obligations of any of the Debtors and the Liquidating Debtor pursuant,
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relating, or pertaining to any agreements, indentures, purchase agreements, certificates of
incorporation, certificates of formation, by-laws, limited liability company agreements or similar
documents governing or evidencing any of the items described above shall be released and
discharged; and the holder of or parties to, or beneficiaries of, any of the items described above,
will have no rights arising from or relating to, and will not be entitled to the benefits of, any such
items or the cancellation thereof, except the rights expressly provided for pursuant to this
Combined Plan and Disclosure Statement. For the avoidance of doubt, nothing in this Section X.K
shall affect the discharge of or result in any obligation, liability, or expense of the Debtors or the
Liquidating Debtor, or affect the Initial Lender Recovery, the Lender Recovery, the discharge of
Claims or Interests pursuant to the Bankruptcy Code, the Confirmation Order, or the Combined
Plan and Disclosure Statement, or result in any additional obligation, expense, or liability of the
Debtors or the Liquidating Debtor.
Upon the payment or other satisfaction of an Allowed Other Secured Claim, the Holder of
such Allowed Other Secured Claim shall deliver to the Debtors, Liquidating Debtor, or Liquidating
Trustee (as applicable) any collateral or other property of the Debtors held by such Holder, and
any termination statements, instruments of satisfactions, or releases of all security interests with
respect to its Allowed Other Secured Claim that may be required in order to terminate any related
financing statements, mortgages, mechanic’s liens or lis pendens.
3.

Delivery of Distributions

Except as otherwise provided herein, Distributions to Holders of Allowed Claims shall be
made: (i) at the addresses set forth on the respective Proofs of Claim Filed by such Holders; (ii) at
the addresses set forth in any written notice of address changes delivered to the Liquidating Trustee
after the date of any related Proof of Claim; or (iii) at the address reflected in the Schedules or
other more recent records of the Debtors if no Proof of Claim is filed and the Liquidating Debtor
or Liquidating Trustee has not received a written notice of a change of address.
Subject to applicable Bankruptcy Rules, all Distributions to Holders of Allowed Claims
shall be made to the Disbursing Agent who shall transmit such Distributions to the applicable
Holders of Allowed Claims or their designees. If any Distribution to a Holder of an Allowed
Claim is returned as undeliverable, the Disbursing Agent shall have no obligation to determine the
correct current address of such Holder, and no Distribution to such Holder shall be made unless
and until the Disbursing Agent is notified, in writing, by the Holder of the current address of such
Holder within 90 days of such Distribution, at which time a Distribution shall be made to such
Holder without interest; provided that such Distributions shall be deemed unclaimed property or
an Unclaimed Distribution under Bankruptcy Code section 347(b) at the expiration of the
Unclaimed Distribution Deadline. After such date, all unclaimed property or interest in property
shall revert to the Liquidating Trust to be distributed to other Holders of Allowed Claims in
accordance with the terms of the Liquidating Trust Agreement and the Combined Plan and
Disclosure Statement, and the Claim of any other holder to such property or interest in property
shall be released and forever barred.
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4.

Objection to and Resolution of Claims

Except as expressly provided herein, or in any order entered in the Chapter 11 Cases prior
to the Effective Date, including the Confirmation Order, no Claim or Interest shall be deemed
Allowed unless and until such Claim or Interest is deemed Allowed under the Combined Plan and
Disclosure Statement or the Bankruptcy Code or the Bankruptcy Court has entered a Final Order,
including the Confirmation Order, in the Chapter 11 Cases allowing such Claim or Interest. On
or after the Effective Date, the Liquidating Debtor and Liquidating Trust shall be vested with any
and all rights and defenses each Debtor had with respect to any Claim or Interest immediately prior
to the Effective Date.
Except as provided herein and in Article XI of the Combined Plan and Disclosure
Statement, Liquidating Debtor, Liquidating Trustee, or other party in interest with standing, to the
extent permitted pursuant to section 502(a) of the Bankruptcy Code, shall File and serve any
objection to any Claim no later than the Claims Objection Deadline.
5.

Preservation of Rights to Settle Claims

Except as otherwise expressly provided herein, including in Article XIII of the Combined
Plan and Disclosure Statement, nothing contained in the Combined Plan and Disclosure Statement,
the Plan Documents, or in the Confirmation Order shall be deemed to be a waiver or the
relinquishment of any rights or Causes of Action that the Debtors or their Estates may have or
which the Liquidating Debtor or Liquidating Trustee may choose to assert on behalf of the Estates
under any provision of the Bankruptcy Code or any applicable nonbankruptcy law or rule, common
law, equitable principle or other source of right or obligation, including, without limitation, (i) any
and all claims against any Person or Entity, to the extent such Person or Entity asserts a crossclaim,
counterclaim, and/or claim for setoff which seeks affirmative relief against the Debtors, their
officers, directors, or representatives, and (ii) the turnover of all property of the Estates. This
Section shall not apply to any claims sold, released, waived, relinquished, exculpated,
compromised, or settled under the Combined Plan and Disclosure Statement or pursuant to a Final
Order, expressly including the Sale Order. Except as expressly provided in the Combined Plan
and Disclosure Statement, nothing contained in the Combined Plan and Disclosure Statement or
in the Confirmation Order shall be deemed to be a waiver or relinquishment of any claim, cause
of action, right of setoff, or other legal or equitable defense. No Entity may rely on the absence of
a specific reference in the Combined Plan and Disclosure Statement, or the Plan Supplement to
any cause of action against it as any indication that the Liquidating Debtor or the Liquidating
Trustee will not pursue any and all available causes of action against it. The Liquidating Debtor
and the Liquidating Trustee expressly reserve all rights to prosecute any and all causes of action
against any Person or Entity, except as otherwise expressly provided in the Combined Plan and
Disclosure Statement.
6.

Miscellaneous Distribution Provisions

Disputed Claims. At such time as a Disputed Claim becomes an Allowed Claim, the
Disbursing Agent shall distribute to the Holder of such Claim the Distribution to which such
Holder is entitled under the Combined Plan and Disclosure Statement with respect to the Class in
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which such Claim belongs. To the extent that all or a portion of a Disputed Claim is disallowed,
the Holder of such Claim shall not receive any Distribution on account of the portion of such Claim
that is disallowed and any property withheld pending the resolution of such Claim shall be
reallocated pro rata to the Holders of Allowed Claims in the same Class.
Disputed Claims Reserve.
The Liquidating Trustee may establish a separate Disputed
Claims Reserve in accordance with the Liquidating Trust Agreement on account of Distributions
of Cash or other property as necessary hereunder. The Liquidating Trustee shall not make any
Distributions of Liquidating Trust Assets to the Liquidating Trust Beneficiaries unless the
Liquidating Trustee retains and reserves in the Disputed Claims Reserve such amounts as are
reasonably necessary to satisfy amounts that would have been distributed in accordance with
Combined Plan and Disclosure Statement with respect of Disputed Claims if the Disputed Claims
were determined to be Allowed Claims immediately prior to such proposed Distribution to the
Liquidating Trust Beneficiaries.
Distributions After Allowance. To the extent that a Disputed Claim becomes an Allowed
Claim after the Effective Date, a Distribution shall be made to the Holder of such Allowed Claim
in accordance with the provisions of the Combined Plan and Disclosure Statement. As soon as
practicable after the date that the order or judgment of the Bankruptcy Court allowing any Disputed
Claim becomes a Final Order, the Liquidating Trustee or, as applicable, the Disbursing Agent shall
provide to the Holder of such Claim the Distribution to which such Holder is entitled hereunder.
Setoff. The Debtors, Liquidating Debtor, or Liquidating Trustee, as applicable, retain the
right to reduce any Claim by way of setoff in accordance with the Debtors’ books and records and
in accordance with the Bankruptcy Code. A claimant may challenge any such setoff made by the
Debtors or the Liquidating Trustee in the Bankruptcy Court or any other court with jurisdiction.
Post-Petition Interest. Except as may be expressly provided herein, interest shall not accrue
on any Claims, and no Holder of a Claim shall be entitled to interest accruing on or after the
Petition Date. No prepetition Claim shall be Allowed to the extent it is for postpetition interest or
other similar charges, except to the extent permitted for Holders of Secured Claims, if any, under
section 506(b) of the Bankruptcy Code. For the avoidance of doubt, interest shall continue to
accrue on the DIP Facility Claims until the Effective Date in accordance with the DIP Documents
and the DIP Order.
Minimum Distributions. Notwithstanding anything herein to the contrary: (i) the
Liquidating Trustee shall not be required to make Distributions or payments of fractions of dollars,
and whenever any Distribution of a fraction of a dollar under the Combined Plan and Disclosure
Statement would otherwise be required, the actual Distribution made shall reflect a rounding of
such fraction to the nearest whole dollar (up or down), with half dollars being rounded down; and
(ii) the Liquidating Trustee shall have no duty to make a Distribution on account of any Allowed
Claim (a) if the aggregate amount of all Distributions authorized to be made on such date is less
than $100,000, in which case such Distributions shall be deferred to the next Distribution date, (b)
if the amount to be distributed to a Holder on the particular Distribution date is less than $100.00,
unless such Distribution constitutes the final Distribution to such Holder, or (c) if the amount of
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the final Distribution to such Holder is $50.00 or less, in which case no Distribution will be made
to that Holder and such Distribution shall revert to the Liquidating Trust for distribution on account
of other Allowed Claims.
Donation of Remaining Liquidating Trust Assets. After final Distributions have been made
in accordance with the terms of the Combined Plan and Disclosure Statement and the Liquidating
Trust Agreement, if the amount of remaining Cash is less than $10,000, the Liquidating Trustee
shall donate such amount to charity in accordance with the terms of the Liquidating Trust
Agreement.
XI.

Executory Contracts and Unexpired Leases
A.

Background

During the Chapter 11 Cases, the Bidding Procedures Order and the Sale Order provided
for certain treatment of Executory Contracts and Unexpired Leases. Nothing in this Article XI of
the Combined Plan and Disclosure Statement shall be deemed to supersede the Bidding Procedures
Order and Sale Order.
B.

Executory Contracts and Unexpired Leases

All Executory Contracts and Unexpired Leases of the Debtors which have not been
assumed, assigned, and/or rejected prior to the Effective Date (if any) shall be deemed rejected on
the Effective Date, but the rejection will be effective as of the entry of the Confirmation Order.
C.

Rejection Claims

In the event that the rejection of an Executory Contract or Unexpired Lease by any of the
Debtors pursuant to the Combined Plan and Disclosure Statement results in a Rejection Claim in
favor of a counterparty to such executory contract or unexpired lease, such Rejection Claim, if not
heretofore evidenced by a timely and properly filed Proof of Claim, shall be forever barred and
shall not be enforceable against the Debtors, Liquidating Debtor, Dismissed Debtors, or the
Liquidating Trust, or their respective properties or interests in property as agents, successors, or
assigns, unless a Proof of Claim is filed with the Bankruptcy Court and served upon counsel for
the Plan Proponents and the Liquidating Trustee on or before the date that is 30 days after service
of notice of the Effective Date, which notice shall set forth the bar date for Rejection Claims. All
Allowed Rejection Claims shall be treated as General Unsecured Claims in Class 4 pursuant to the
terms of the Combined Plan and Disclosure Statement.
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XII.

Conditions Precedent to Confirmation and the Effective Date
A.

Conditions Precedent to Confirmation

The following is the list of conditions precedent to Confirmation:
(1)

the Plan Supplement shall have been Filed and shall be in form and substance
acceptable to the Committee, Prepetition Secured Parties, and DIP Secured Parties,
and reasonably acceptable to the Debtors;

(2)

the Confirmation Order shall be in form and substance acceptable to the Committee,
Prepetition Secured Parties, and DIP Secured Parties, and reasonably acceptable to
the Debtors;

(3)

the form of Liquidating Trust Agreement shall be agreed upon by the Committee,
Prepetition Secured Parties, and the DIP Secured Parties, and prepared in
consultation with the Debtors, and the proposed Liquidating Trustee identified and
disclosed by the Plan Proponents shall be acceptable to the Committee, Prepetition
Secured Parties, and the DIP Secured Parties, and consented to by the Debtors
(which consent shall not be unreasonably withheld); and

(4)

the Combined Plan and Disclosure Statement shall be in form and substance
acceptable to the Committee, Prepetition Secured Parties, and DIP Secured Parties,
and reasonably acceptable to the Debtors.

B.

Conditions Precedent to the Effective Date

The following is the list of conditions precedent to the Effective Date:
(1)

The Bankruptcy Court shall have entered the Confirmation Order acceptable to the
Committee, Prepetition Secured Parties, and DIP Secured Parties, and reasonably
acceptable to the Debtors, and the Confirmation Order shall be a Final Order;

(2)

no stay of the Confirmation Order shall then be in effect;

(3)

the Liquidating Trust Agreement shall have been executed and the Liquidating
Trustee shall have been appointed and accepted such appointment;

(4)

the Claims Reserve shall be funded and Liquidating Trust Funding available to
transfer to the Liquidating Trust;

(5)

the Combined Plan and Disclosure Statement shall not have been materially
amended, altered, or modified from the Combined Plan and Disclosure Statement
as confirmed by the Confirmation Order, unless such material amendment,
alteration, or modification has been made in accordance with Article XV herein;
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(6)

all actions, documents, and agreements necessary to implement and consummate
the Plan, and the other transactions and other matters contemplated in the Plan, shall
have been effected or executed; and

(7)

the Initial Lender Recovery shall have been paid to the DIP Agent.

C.

Waiver of Conditions

The conditions precedent to Confirmation and conditions precedent to the Effective Date
may be waived in whole or in part, in writing, by each of the Plan Proponents, with the consent of
the Administrative Agent and the DIP Agent, without further order of the Bankruptcy Court.
D.

Effect of Nonoccurrence of Conditions

If the conditions precedent to the Effective Date are not satisfied or waived, the Plan
Proponents may, upon motion and notice to parties in interest, seek to vacate the Confirmation
Order; provided, however, that notwithstanding the filing of such motion, the Confirmation Order
may not be vacated if each of the conditions precedent to the Effective Date are satisfied or waived
before the Bankruptcy Court enters an order granting such motion.
If the Confirmation Order is vacated: (i) the Combined Plan and Disclosure Statement is
null and void in all respects; and (ii) nothing contained in the Combined Plan and Disclosure
Statement shall (a) constitute a waiver or release of any Claims by or against the Debtors, (b)
prejudice, in any manner, the rights of the Debtors or any other party in interest or (c) constitute
an admission, acknowledgement, offer, or undertaking by the Debtors or any other party in interest.
XIII. Exculpation, Injunctions and Releases
A.

Injunction

All injunctions or stays provided for in the Chapter 11 Cases under Bankruptcy Code
sections 105 or 362, or otherwise, and in existence on the Confirmation Date shall remain in
full force and effect until the later of: (i) the Effective Date; or (ii) the date indicated in the
order providing for such injunction or stay.
Except as otherwise provided in the Combined Plan and Disclosure Statement or to
the extent necessary to enforce the terms and conditions of the Combined Plan and
Disclosure Statement, the Confirmation Order, or a separate order of the Bankruptcy Court,
all entities who have held, hold, or may hold Claims against or Interests in the Debtors,
Liquidating Debtor, or Dismissed Debtors shall be permanently enjoined from taking any of
the following actions against any of the Debtors’, Liquidating Debtor’s, or Dismissed
Debtors’ Assets, including property that is to be distributed under the terms of the Combined
Plan and Disclosure Statement (including the Liquidating Trust Assets), on account of any
such Claims or Interests: (1) commencing or continuing, in any manner or in any place, any
action or other proceeding; (2) enforcing, attaching, collecting, or recovering in any manner
any judgment, award, decree, or order; (3) creating, perfecting, or enforcing any lien or
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encumbrance; (4) asserting a right of setoff, other than any rights of setoff that were
exercised prior to the Petition Date; and (5) commencing or continuing, in any manner or in
any place, any action that does not comply with, or is inconsistent with, the provisions of the
Combined Plan and Disclosure Statement; provided, however, that such entities shall not be
precluded from exercising their rights pursuant to, and consistent with the terms of the
Combined Plan and Disclosure Statement or the Confirmation Order; provided, further, that
the foregoing shall not apply to any acts, omissions, claims, causes of action or other
obligations expressly set forth in, and preserved by, the Combined Plan and Disclosure
Statement or any defenses thereto.
B.

Exculpation

EXCEPT AS OTHERWISE SPECIFICALLY PROVIDED IN THE COMBINED
PLAN AND DISCLOSURE STATEMENT, EFFECTIVE AS OF THE EFFECTIVE DATE,
THE EXCULPATED PARTIES SHALL NOT HAVE NOR INCUR ANY LIABILITY FOR
ANY POST-PETITION ACT OR OMISSION IN CONNECTION WITH, RELATED TO,
OR ARISING OUT OF THE PREPARATION FOR, AND ADMINISTRATION OF, THE
CHAPTER 11 CASES, THE COMBINED PLAN AND DISCLOSURE STATEMENT, THE
NEGOTIATION, FORMULATION, PREPARATION, AND PURSUIT OF THE DIP
FACILITY, THE SALE, AND THE ASSET PURCHASE AGREEMENT, THE PURSUIT
OF CONFIRMATION, THE SOLICITATION OF VOTES ON THE COMBINED PLAN
AND DISCLOSURE STATEMENT, THE CONFIRMATION OF THE COMBINED PLAN
AND DISCLOSURE STATEMENT, THE CONSUMMATION OF THE COMBINED
PLAN AND DISCLOSURE STATEMENT, THE ADMINISTRATION OF THE
COMBINED PLAN AND DISCLOSURE STATEMENT, THE PROPERTY TO BE
LIQUIDATED AND/OR DISTRIBUTED UNDER THE COMBINED PLAN AND
DISCLOSURE STATEMENT, OR ANY POST-PETITION ACT TAKEN OR OMITTED
TO BE TAKEN IN CONNECTION WITH, OR IN CONTEMPLATION OF, THE
LIQUIDATION OF THE DEBTORS, EXCEPT FOR THEIR WILLFUL MISCONDUCT
OR GROSS NEGLIGENCE AS SUBSEQUENTLY DETERMINED BY A FINAL ORDER
OF A COURT OF COMPETENT JURISDICTION, AND IN ALL RESPECTS SHALL BE
ENTITLED TO RELY REASONABLY UPON THE ADVICE OF COUNSEL WITH
RESPECT TO THEIR DUTIES AND RESPONSIBILITIES UNDER THE COMBINED
PLAN AND DISCLOSURE STATEMENT. THE PREPETITION SECURED PARTIES,
THE DIP SECURED PARTIES AND THE BUYER, THE PROFESSIONALS AND THE
ADVISORS RETAINED BY THE FOREGOING PERSONS AND/OR ENTITIES (EACH
IN THEIR RESPECTIVE CAPACITIES AS SUCH) AND THE EXCULPATED PARTIES
HAVE, AND UPON CONFIRMATION SHALL BE DEEMED TO HAVE,
PARTICIPATED IN GOOD FAITH AND IN COMPLIANCE WITH THE APPLICABLE
PROVISIONS OF THE BANKRUPTCY CODE, INCLUDING WITH REGARD TO THE
DISTRIBUTIONS OF ANY SECURITIES PURSUANT TO THE PLAN AND,
THEREFORE, ARE NOT AND SHALL NOT BE LIABLE AT ANY TIME FOR THE
VIOLATIONS OF ANY APPLICABLE, LAW, RULE, OR REGULATION GOVERNING
THE SOLICITATION OF ACCEPTANCES OR REJECTIONS OF THE PLAN OR SUCH
DISTRIBUTIONS MADE PURSUANT TO THE PLAN.
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THE FOREGOING PARAGRAPH SHALL NOT BE DEEMED TO RELEASE,
AFFECT, OR LIMIT ANY OF THE RIGHTS AND OBLIGATIONS OF THE
EXCULPATED PARTIES FROM, OR EXCULPATE THE EXCULPATED PARTIES
WITH RESPECT TO, ANY OF THE EXCULPATED PARTIES’ OBLIGATIONS OR
COVENANTS ARISING PURSUANT TO THIS COMBINED PLAN AND DISCLOSURE
STATEMENT OR THE CONFIRMATION ORDER.
C.

Estate Releases

PURSUANT TO BANKRUPTCY CODE SECTION 1123(B), AND
NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE COMBINED PLAN
AND DISCLOSURE STATEMENT OR THE CONFIRMATION ORDER, ON AND
AFTER THE EFFECTIVE DATE, FOR GOOD AND VALUABLE CONSIDERATION,
THE ADEQUACY OF WHICH IS HEREBY CONFIRMED, THE RELEASED PARTIES
SHALL BE DEEMED RELEASED BY THE DEBTORS AND THE ESTATES FROM ANY
AND ALL CLAIMS, OBLIGATIONS, DEBTS, RIGHTS, SUITS, DAMAGES, CAUSES
OF ACTION, REMEDIES, AND LIABILITIES WHATSOEVER, INCLUDING
DERIVATIVE CLAIMS ASSERTED, OR ASSERTABLE, ON BEHALF OF THE
DEBTORS OR THE ESTATES, AS APPLICABLE, WHETHER KNOWN OR
UNKNOWN, FORESEEN OR UNFORESEEN, EXISTING OR HEREINAFTER
ARISING, IN LAW, EQUITY, OR OTHERWISE, THAT ANY OF THE DEBTORS OR
THE ESTATES, AS APPLICABLE, WOULD HAVE BEEN LEGALLY ENTITLED TO
ASSERT IN THEIR OWN RIGHT, OR ON BEHALF OF THE HOLDER OF ANY CLAIM
OR INTEREST OR OTHER ENTITY, BASED ON, OR RELATING TO, OR IN ANY
MANNER ARISING FROM, IN WHOLE OR IN PART, THE DEBTORS, THE CHAPTER
11 CASES, THE PURCHASE, SALE, TRANSFER, OR RESCISSION OF ANY DEBT,
SECURITY, ASSET, RIGHT, OR INTEREST OF THE DEBTORS, THE SUBJECT
MATTER OF, OR THE TRANSACTIONS OR EVENTS GIVING RISE TO, ANY CLAIM
OR INTEREST THAT IS TREATED IN THE COMBINED PLAN AND DISCLOSURE
STATEMENT, THE BUSINESS OR CONTRACTUAL ARRANGEMENTS BETWEEN
THE DEBTORS AND ANY RELEASED PARTY, THE RESTRUCTURING OF CLAIMS
AND INTERESTS PRIOR TO, OR IN THE CHAPTER 11 CASES, THE NEGOTIATION,
FORMULATION, OR PREPARATION OF THE COMBINED PLAN AND DISCLOSURE
STATEMENT AND ANY OTHER AGREEMENTS OR DOCUMENTS EFFECTUATING
THE COMBINED PLAN AND DISCLOSURE STATEMENT, OR RELATED
AGREEMENTS, INSTRUMENTS, OR OTHER DOCUMENTS, AND ANY OTHER ACT
OR OMISSION, TRANSACTION, AGREEMENT, EVENT, OR OTHER OCCURRENCE
TAKING PLACE ON OR BEFORE THE EFFECTIVE DATE RELATING TO THE
DEBTORS OR THE ESTATES. FOR PURPOSES OF THE RELEASES CONTAINED IN
THE COMBINED PLAN AND DISCLOSURE STATEMENT, THE LIQUIDATING
TRUSTEE IS DEEMED TO BE A SUCCESSOR TO THE ESTATES AND, THEREFORE,
IS BOUND BY THE RELEASES CONTAINED IN THE COMBINED PLAN AND
DISCLOSURE STATEMENT.
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D.

Third-Party Release

EFFECTIVE AS OF THE EFFECTIVE DATE, EACH OF THE RELEASING
PARTIES CONCLUSIVELY, ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY,
AND FOREVER RELEASES (AND EACH ENTITY SO RELEASED SHALL BE
DEEMED RELEASED BY THE RELEASING PARTIES) EACH AND ALL OF THE
RELEASED PARTIES, AND THEIR RESPECTIVE PROPERTY FROM ANY AND ALL
CLAIMS, INTERESTS, OBLIGATIONS, RIGHTS, SUITS, DAMAGES, CAUSES OF
ACTION, REMEDIES, AND LIABILITIES WHATSOEVER, INCLUDING WITH
RESPECT TO ANY RIGHTS OR CLAIMS THAT COULD HAVE BEEN ASSERTED
AGAINST ANY OR ALL OF THE RELEASED PARTIES WITH RESPECT TO ANY
DERIVATIVE CLAIMS, ASSERTED OR ASSERTABLE ON BEHALF OF THE
DEBTORS, OR THE ESTATES, AS APPLICABLE, WHETHER KNOWN OR
UNKNOWN, FORESEEN OR UNFORESEEN, EXISTING OR HEREINAFTER
ARISING, IN LAW, EQUITY, OR OTHERWISE, THAT SUCH ENTITY WOULD HAVE
BEEN LEGALLY ENTITLED TO ASSERT (WHETHER INDIVIDUALLY OR
COLLECTIVELY), BASED ON OR RELATING TO, OR IN ANY MANNER ARISING
FROM, IN WHOLE OR IN PART, THE DEBTORS, THE CHAPTER 11 CASES, THE
PURCHASE, SALE, TRANSFER, OR RESCISSION OF ANY DEBT, SECURITY, ASSET,
RIGHT, OR INTEREST OF THE DEBTORS, THE SUBJECT MATTER OF, OR THE
TRANSACTIONS OR EVENTS GIVING RISE TO, ANY CLAIM OR INTEREST THAT
IS TREATED IN THE COMBINED PLAN AND DISCLOSURE STATEMENT, THE
BUSINESS OR CONTRACTUAL ARRANGEMENTS BETWEEN THE DEBTORS AND
ANY RELEASED PARTY, THE RESTRUCTURING OR ANY ALLEGED
RESTRUCTURING OR REORGANIZATION OF CLAIMS AND INTERESTS PRIOR
TO OR IN THE CHAPTER 11 CASES, THE NEGOTIATION, FORMULATION, OR
PREPARATION OF THE COMBINED PLAN AND DISCLOSURE STATEMENT AND
ANY OTHER AGREEMENTS OR DOCUMENTS EFFECTUATING THE COMBINED
PLAN AND DISCLOSURE STATEMENT, OR RELATED AGREEMENTS,
INSTRUMENTS, OR OTHER DOCUMENTS (INCLUDING, FOR THE AVOIDANCE OF
DOUBT, PROVIDING ANY LEGAL OPINION REQUESTED BY ANY ENTITY
REGARDING ANY TRANSACTION, CONTRACT, INSTRUMENT, DOCUMENT, OR
OTHER AGREEMENT CONTEMPLATED BY THE COMBINED PLAN AND
DISCLOSURE STATEMENT OR THE RELIANCE BY ANY RELEASED PARTY ON
THE COMBINED PLAN AND DISCLOSURE STATEMENT OR THE CONFIRMATION
ORDER IN LIEU OF SUCH LEGAL OPINION), AND ANY OTHER ACT OR OMISSION,
TRANSACTION, AGREEMENT, EVENT, OR OTHER OCCURRENCE TAKING
PLACE ON OR BEFORE THE EFFECTIVE DATE RELATING TO THE DEBTORS OR
THE ESTATES. FOR THE AVOIDANCE OF DOUBT, THE FOREGOING RELEASE
INCLUDES A RELEASE OF CLAIMS AND CAUSES OF ACTION THAT MAY BE
ASSERTED BY OR THROUGH THE RELEASING PARTIES, INCLUDING SUCH
CLAIMS AND CAUSES OF ACTION THAT MAY BE ASSERTED BY ANOTHER
ENTITY OR PERSON UNDER PRINCIPLES OF AGENCY.
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XIV. Retention of Jurisdiction
Following the Confirmation Date and the Effective Date, the Bankruptcy Court shall retain
jurisdiction for the following purposes:
(1)

to hear and determine any objections to Claims and to address any issues relating
to Disputed Claims;

(2)

to enter and implement such orders as may be appropriate in the event the
Confirmation Order is for any reason stayed, revoked, modified, or vacated;

(3)

to issue such orders in aid of execution and consummation of the Combined Plan
and Disclosure Statement, to the extent authorized by Bankruptcy Code section
1142;

(4)

to consider any amendments to or modifications of the Combined Plan and
Disclosure Statement, to cure any defect or omission, or to reconcile any
inconsistency in any order of the Bankruptcy Court, including, without limitation,
the Confirmation Order;

(5)

to hear and determine all requests for compensation and reimbursement of expenses
to the extent allowed by the Bankruptcy Court under Bankruptcy Code sections 330
or 503;

(6)

to hear and determine disputes arising in connection with the interpretation,
implementation, or enforcement of the Combined Plan and Disclosure Statement;

(7)

to hear and determine disputes arising in connection with the interpretation,
implementation, or enforcement of the Sale Order;

(8)

to hear and determine matters concerning state, local, and federal taxes in
accordance with Bankruptcy Code sections 346, 505, and 1146;

(9)

to hear any other matter as to which the Bankruptcy Court has jurisdiction;

(10)

to enter the Final Decree;

(11)

to ensure that Distributions to Holders of Allowed Claims are accomplished
pursuant to the provisions of the Combined Plan and Disclosure Statement;

(12)

to decide or resolve any motions, adversary proceedings, contested or litigated
matters, including, but not limited to those related to the Estate Causes of Action,
and any other matters and grant or deny any applications involving the Debtors that
may be pending on the Effective Date;

(13)

to issue injunctions, enter and implement other orders, or take such other actions as
may be necessary or appropriate to restrain interference by any Person or Entity
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with the occurrence of the Effective Date or enforcement of the Combined Plan and
Disclosure Statement, except as otherwise provided herein;

XV.

(14)

to determine any other matters that may arise in connection with or related to the
Combined Plan and Disclosure Statement, the Confirmation Order, or any contract,
instrument, release, indenture, or other agreement or document created or
implemented in connection with the Combined Plan and Disclosure Statement;

(15)

to determine any other matters that may arise in connection with, or related to, the
Sale Order or any contract, instrument, release, indenture, or other agreement or
document created or implemented in connection with the Sale Order;

(16)

to enforce, interpret, and determine any disputes arising in connection with any
stipulations, orders, judgments, injunctions, exculpations, and rulings entered in
connection with the Chapter 11 Cases (whether or not the Chapter 11 Cases have
been closed);

(17)

to resolve disputes concerning any reserves with respect to Disputed Claims or the
administration thereof; and

(18)

to resolve any disputes concerning whether a Person or Entity had sufficient notice
of the Chapter 11 Cases, the General Bar Date, or the Combined Hearing for the
purpose of determining whether a Claim or Interest is released or enjoined
hereunder, or for any other purpose.

Miscellaneous Provisions
A.

Amendment or Modification of the Combined Plan and Disclosure Statement

The Plan Proponents may amend or modify the Combined Plan and Disclosure Statement
at any time prior to entry of the Confirmation Order in accordance with the Bankruptcy Code and
the Bankruptcy Rules, or after Confirmation and before substantial consummation, provided that
the Combined Plan and Disclosure Statement, as modified, meets the requirements of Bankruptcy
Code sections 1122 and 1123 and the circumstances warrant such modifications and any such
modifications are in compliance with section 1127(b) of the Bankruptcy Code and Bankruptcy
Rule 3019(b). A Holder of a Claim that has accepted the Combined Plan and Disclosure Statement
shall be deemed to have accepted such Combined Plan and Disclosure Statement as modified if
the proposed alteration, amendment or modification does not materially and adversely change the
treatment of the Claim of such Holder.
B.

Closing of Certain Debtor Cases

After the Effective Date, to avoid additional administrative expense, the Liquidating Trust
shall file a motion for a Final Decree seeking to close each of the Chapter 11 Cases of the
Dismissed Debtors. Upon entry of an order approving the motion for a Final Decree, the Debtors’
consolidated estate would thereafter be administered through the Liquidating Debtor’s Chapter 11
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Case. All motions, contested matters, adversary proceedings and other matters with respect to
those closed cases and the Dismissed Debtors (including Estate Causes of Action, Claims
administration, and objections to Claims) shall be administered in the open case of the Liquidating
Debtor without prejudice to the rights of any party in interest. Once the Plan has been fully
administered, the Liquidating Debtor or Liquidating Trustee would thereafter file a final report
and a motion seeking a Final Decree of the one remaining Estate.
C.

Plan Supplement

The Plan Proponents will File the Plan Supplement no later than ten (10) days prior to the
Voting Deadline. The Plan Supplement will contain, among other things: (i) Liquidation Analysis;
(ii) the Liquidating Trust Agreement; (iii) a non-exhaustive list of Estate Causes of Action; and
(iv) any other disclosures as required by the Bankruptcy Court.
D.

Filing of Additional Documents

On or before substantial consummation of the Combined Plan and Disclosure Statement,
and to the extent necessary, the Plan Proponents or Liquidating Trustee shall File with the
Bankruptcy Court such agreements and other documents as may be necessary or appropriate to
effectuate and further evidence the terms and conditions of the Combined Plan and Disclosure
Statement.
E.

Entire Agreement

Except as otherwise indicated, this Combined Plan and Disclosure Statement supersedes
all previous and contemporaneous negotiations, promises, covenants, agreements, understandings,
and representations on such subjects, all of which have become merged and integrated into this
Combined Plan and Disclosure Statement.
F.

Binding Effect of Plan

The Combined Plan and Disclosure Statement shall be binding upon, and inure to the
benefit of the Liquidating Debtor, the Holders of Claims, the Holders of Interests, other parties-ininterest and their respective successors, assigns and heirs.
G.

Application of Bankruptcy Rule 7068

The Debtors, before the Effective Date, and the Liquidating Trustee following the Effective
Date, are authorized to serve upon a Holder of Disputed Claim an offer to allow judgment to be
taken on account of such Disputed Claim, and, pursuant to Bankruptcy Rule 7068 and 9014,
Federal Rule of Civil Procedure 68 shall apply to such offer of judgment. To the extent the Holder
of a Disputed Claim must pay the costs incurred by the Debtors, the Liquidating Debtor, or the
Liquidating Trustee after the making of such offer, the Debtors and the Liquidating Trustee are
entitled to set off such amounts against the amount of any Distribution to be paid to such Holder
without any further notice to or action, order, or approval of the Bankruptcy Court.
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H.

Governing Law

Except as required by the Bankruptcy Code, the Bankruptcy Rules, or the Local Rules, the
rights and obligations arising under the Combined Plan and Disclosure Statement shall be
governed by, and construed and enforced in accordance with the laws of the Delaware.
I.

Time

To the extent that any time for the occurrence or happening of an event as set forth in the
Combined Plan and Disclosure Statement falls on a day that is not a Business Day, the time for
the next occurrence or happening of said event shall be extended to the next Business Day.
J.

Severability

Should any provision of the Combined Plan and Disclosure Statement be deemed
unenforceable after the Effective Date, such determination shall in no way limit or affect the
enforceability and operative effect of any and all other provisions of the Combined Plan and
Disclosure Statement.
K.

Revocation

The Plan Proponents reserve the right to revoke and withdraw the Combined Plan and
Disclosure Statement prior to the entry of the Confirmation Order. If the Plan Proponents revoke
or withdraw the Combined Plan and Disclosure Statement, the Combined Plan and Disclosure
Statement shall be deemed null and void, and nothing contained herein shall be deemed to
constitute a waiver or release of any claims by or against the Debtors, the Committee, any other
Person, or to prejudice in any manner the rights of such parties in any further proceedings involving
the Debtors.
L.

Dissolution of the Committee

On the Effective Date, the Committee shall be dissolved and its members deemed released
of any continuing duties, responsibilities and obligations in connection with the Chapter 11 Cases
or the Combined Plan and Disclosure Statement and its implementation, and the retention and
employment of the Committee’s Professionals shall terminate, except with respect to: (i) any
matters concerning Distributions to be made on the Effective Date; (ii) prosecuting applications
for Professionals’ compensation and reimbursement of expenses incurred as a member of the
Committee; (iii) asserting, disputing and participating in resolution of Professional Fee Claims; or
(iv) prosecuting or participating in any appeal of the Confirmation Order or any request for
consideration thereof. Upon the resolution of (i) through (iv), the Committee shall be immediately
dissolved, and released from all its duties, responsibilities, and obligations.

-86-

Case
Case 21-10883-CTG
21-10883-CTG Doc
Doc 401-1
380 Filed
Filed10/25/21
11/05/21 Page
Page9795ofof201
99

M.

Claims Agent

Omni Agent Solutions, in its capacity as Claims and Noticing Agent, shall be relieved of
such duties on the date of the entry of the Final Decree, or upon written notice by the Liquidating
Debtor or Liquidating Trustee, and subject to approval by the Bankruptcy Court.
N.

Inconsistency

To the extent that the Combined Plan and Disclosure Statement conflicts with, or is
inconsistent with, any agreement related to the Combined Plan and Disclosure Statement, the
provisions of the Combined Plan and Disclosure Statement shall control; provided, however, that
nothing in the Combined Plan and Disclosure Statement shall be deemed to supersede, amend, or
modify the provisions of the Sale Order, the Global Settlement, the APA, or the DIP Order. In the
event of any inconsistency between any provision of any of the foregoing documents, and any
provision of the Confirmation Order, the Confirmation Order shall control and take precedence.
O.

No Admissions

Notwithstanding anything herein to the contrary, nothing contained in the Combined Plan
and Disclosure Statement shall be deemed an admission by any Entity with respect to any matter
set forth herein.
P.

Successors and Assigns

The rights, benefits, and obligations of any Person or Entity named or referred to in this
Combined Plan and Disclosure Statement shall be binding on, and shall inure to the benefit of any
heir, executor, administrator, successor, or assign of such Person or Entity.
Q.

Post-Confirmation Reporting

After the Effective Date, in accordance with the Guidelines established by the U.S. Trustee,
the Liquidating Trustee will file quarterly operating reports with the Bankruptcy Court.
R.

Substantial Consummation of the Plan

On the Effective Date, the Combined Plan and Disclosure Statement shall be deemed to be
substantially consummated under sections 1101 and 1127(b) of the Bankruptcy Code.
S.

Reservation of Rights

Except as expressly set forth herein, the Combined Plan and Disclosure Statement shall
have no force or effect unless the Bankruptcy Court shall enter the Confirmation Order. None of
the filing of the Combined Plan and Disclosure Statement, any statement or provision contained
herein, or the taking of any action by the Liquidating Debtor and/or the Plan Proponents with
respect to the Combined Plan and Disclosure Statement shall be, or shall be deemed to be, an
admission or waiver of any rights of the Liquidating Debtor, Holders of Claims, or Holders of
Interests before the Effective Date.
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T.

No Discharge

As set forth in Bankruptcy Code section 1141(d)(3), the Combined Plan and Disclosure
Statement does not grant the Debtors a discharge.
U.

Term of Injunction or Stays

Unless otherwise provided in the Combined Plan and Disclosure Statement or in the
Confirmation Order, all injunctions or stays in effect in the Chapter 11 Cases pursuant to sections
105 or 362 of the Bankruptcy Code or any order of the Bankruptcy Court, and existing on the
Confirmation Date (excluding any injunctions or stays contained in the Combined Plan and
Disclosure Statement or the Confirmation Order) shall remain in full force and effect until the
Effective Date. All injunctions or stays contained in the Combined Plan and Disclosure Statement
or the Confirmation Order shall remain in full force and effect in accordance with their terms.
V.

Notices

After the Effective Date, any pleading, notice or other document required by the Combined
Plan and Disclosure Statement to be served on or delivered on the parties below shall be served as
follows:
If to Liquidating Debtor or to Liquidating Trust:
David Mack
410 Park Avenue, Suite 900
New York, NY 10022
(212) 856-9700
With a copy (which shall not serve as notice) to:
Lowenstein Sandler LLP
Robert Hirsh
Eric Chafetz
1251 Avenue of the Americas New York, NY 10020
(212) 262-6700
rhirsh@lowenstein.com
echafetz@lowenstein.com
Fox Rothschild LLP
Seth A. Niederman (DE No. 4588)
919 North Market Street, Suite 300 Wilmington, DE 19899-2323
Telephone: (302) 654-7444
Facsimile: (302) 656-8920
Email: sniederman@foxrothschild.com
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Michael A. Sweet (admitted pro hac vice)
345 California Street, Suite 2200
San Francisco, California 94104
Telephone: (415) 364-5540
Facsimile: (415) 391-4436
Email: msweet@foxrothschild.com
-andGordon E. Gouveia (admitted pro hac vice) 321 North Clark Street, Suite 1600
Chicago, IL 60654
Telephone: (312) 980-3816
Facsimile: (312) 517-9201
Email: ggouveia@foxrothschild.com
If to the Office of the United States Trustee:
U.S. Department of Justice
Office of the United States Trustee
Attn: Richard L. Schepacarter
J. Caleb Boggs Federal Building
844 King Street, Suite 2207, Lockbox 35
Wilmington, DE 19801
302-573-6540
richard.schepacarter@usdoj.gov
If to Counsel to the DIP Agent and Administrative Agent:
Weil, Gotshal & Manges LLP
767 Fifth Avenue,
New York, New York 10153
Attn: David N. Griffiths, Esq. (david.griffiths@weil.com) and Bryan R. Podzius, Esq.
(bryan.podzius@weil.com)
-andRichards, Layton & Finger, P.A.
920 N. King St.
Wilmington, Delaware 19801
Attn: Zachary I. Shapiro, Esq. (shapiro@rlf.com)
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XVI. Recommendation
In the opinion of the Plan Proponents, the Combined Plan and Disclosure Statement is
superior and preferable to any viable alternative, including the alternatives described in the
Combined Plan and Disclosure Statement. Further, the value being provided to creditors under
the Combined Plan and Disclosure Statement was subject to extensive negotiations. Accordingly,
the Plan Proponents recommend that Holders of Claims entitled to vote on the Combined Plan and
Disclosure Statement vote to accept the Combined Plan and Disclosure Statement and support
Confirmation.

Dated: October 25, 2021
Wilmington, Delaware

AH Liquidation, Inc., the Debtor
/s/ Jonathan Killion

AH IP Liquidation, Inc., the Debtor
/s/ Jonathan Killion

BP Liquidation, Inc., the Debtor
/s/ Jonathan Killion

QAA Liquidation, Inc., the Debtor
/s/ Jonathan Killion

RM Liquidation, Inc., the Debtor
/s/Jonathan Killion
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Official Committee of Unsecured Creditors
of AH Liquidation, Inc., et al.
By: /s/ Jeff Perlstein
Solely in his capacity as Chair of the Official
Committee of Unsecured Creditors
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
_________________________________________
)
)
)
AH LIQUIDATION, INC., et al.,1
)
)
)
Debtors.
)
_________________________________________ )
In re:

Chapter 11
Case No. 21-10883 (CTG)
(Jointly Administered)
Re: D.I. [●] & [______]

NOTICE OF EFFECTIVE DATE AND ENTRY OF ORDER
CONFIRMING THE COMBINED PLAN AND DISCLOSURE STATEMENT
PLEASE TAKE NOTICE that, on October 25, 2021, the above-captioned debtors
(the “Debtors”) filed the Second Amended Joint Combined Chapter 11 Plan of Liquidation and
Disclosure Statement for AH Liquidation, Inc. and Certain Affiliate Debtors [D.I. 380] (the
disclosure statement portion thereof, the “Disclosure Statement” and the chapter 11 plan portion
thereof, the “Plan,” as may be modified, supplemented and/or amended from time to time, and
collectively, the “Combined Plan and Disclosure Statement”).2
PLEASE TAKE FURTHER NOTICE that the Combined Hearing was held on October 27,
2021.
PLEASE TAKE FURTHER NOTICE that, on [●], 2021, the Bankruptcy Court entered the
Order (I) Approving the Joint Combined Plan of Liquidation and Disclosure Statement on a Final
Basis and (II) Confirming the Combined Plan and Disclosure Statement [D.I. [●]]
(the ”Confirmation Order”), thereby approving, on a final basis, the adequacy of the disclosures

1

The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613);
and RM Liquidation, Inc. (0430).
2

Capitalized terms used herein but not otherwise defined shall have the same meaning as in the Combined Plan and
Disclosure Statement.
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in the Combined Plan and Disclosure Statement pursuant to section 1125 of the Bankruptcy Code
and confirming the Combined Plan and Disclosure Statement.
PLEASE TAKE FURTHER NOTICE that the Effective Date of the Combined Plan and
Disclosure Statement occurred on [●], 2021.
PLEASE TAKE FURTHER NOTICE that, unless otherwise provided by the Confirmation
Order, the Bar Date Order or the Combined Plan and Disclosure Statement, requests for payment
of Administrative Expense Claims arising in the time period between August 1, 2021 and the
Effective Date must be filed and served on the Bankruptcy Court (“Omni”), by no later than [●],
2021 (the “Final Administrative Claim Bar Date”). Holders of Administrative Expense Claims
arising in the time period between August 1, 2021 and the Effective Date that are required to file
and serve a request for payment of such Administrative Expense Claims that do not file and serve
such a request by the Final Administrative Claim Bar Date shall be forever barred, estopped, and
enjoined from asserting such Administrative Expense Claims against the Debtors, their Estates,
Liquidating Debtor, or the Liquidating Trust, or their respective property and such Administrative
Expense Claims shall be forever barred and disallowed as of the Effective Date.
PLEASE TAKE FURTHER NOTICE that, in accordance with Article XI.B of the
Combined Plan and Disclosure Statement, on the Effective Date, except as otherwise provided in
the Combined Plan and Disclosure Statement or the Confirmation Order, all Executory Contracts
or Unexpired Leases not assumed before the Effective Date, or subject to a pending motion to
assume as of the Effective Date, will be deemed rejected. In accordance with Article XI.C of the
Combined Plan and Disclosure Statement, if the rejection by the Debtors of an Executory Contract
or Unexpired Lease pursuant to the Combined Plan and Disclosure Statement gives rise to a Claim,
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a proof of Claim must be filed with the Bankruptcy Court and served upon counsel for the Plan
Proponents and the Liquidating Trustee by no later than [●], 2021.
PLEASE TAKE FURTHER NOTICE that the Combined Plan and Disclosure Statement
and Confirmation Order may be viewed, free of charge, on the Debtors’ restructuring website, at
https://cases.omniagentsolutions.com/avadimhealth, or for a fee on the Bankruptcy Court’s
website at http://www.deb.uscourts.gov.
Dated: _________, 2021
Wilmington, Delaware
PACHULSKI STANG ZIEHL & JONES
LLP

FOX ROTHSCHILD LLP

/s/
Laura Davis Jones (DE Bar No. 2436)
David M. Bertenthal (CA Bar No. 167624)
Timothy P. Cairns (DE Bar No. 4228)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, Delaware 19899 (Courier
19801) Telephone: (302) 652-4100
Facsimile: (302) 652-4400
Email: ljones@pszjlaw.com
dbertenthal@pszjlaw.com
tcairns@pszjlaw.com

/s/
Seth A. Niederman (DE No. 4588)
919 North Market Street, Suite 300
Wilmington, DE 19899-2323
Telephone: (302) 654-7444
Facsimile: (302) 656-8920
Email: sniederman@foxrothschild.com
-andMichael A. Sweet (admitted pro hac vice)
345 California Street, Suite 2200
San Francisco, California 94104
Telephone: (415) 364-5540
Facsimile: (415) 391-4436
Email: msweet@foxrothschild.com
-andGordon E. Gouveia (admitted pro hac vice)
321 North Clark Street, Suite 1600
Chicago, IL 60654
Telephone: (312) 980-3816
Facsimile: (312) 517-9201
Email: ggouveia@foxrothschild.com

CHAPMAN AND CUTLER LLP

LOWENSTEIN SANDLER LLP
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Larry G. Halperin
Joon P. Hong
1270 Avenue of the Americas
New York, New York 10020
Telephone: 212-655-6000
Facsimile:212-697-7210
Email:halperin@chapman.com
joonhong@chapman.com
Counsel for the Debtors
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Robert Hirsh (admitted pro hac vice)
Eric Chafetz (admitted pro hac vice)
1251 Avenue of the Americas New York,
NY 10020 Telephone: (212) 262-6700
Email: rhirsh@lowenstein.com
echafetz@lowenstein.com
Counsel for the Official Committee of
Unsecured Creditors

