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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
AH LIQUIDATION, INC., et al.,1 

 
                 
 
                                       Debtors. 

 
Chapter 11 
 
Case No. 21-10883 (CTG) 
 
(Jointly Administered) 
 
Re: D.I. 331, 333, 380 and 382 
 

 
DECLARATION OF JONATHAN KILLION IN SUPPORT OF 

CONFIRMATION OF THE JOINT COMBINED PLAN OF LIQUIDATION AND 
DISCLOSURE STATEMENT 

 
I, Jonathan Killion, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of perjury 

that the following is true and correct to the best of my knowledge, information and belief: 

1. I am a Managing Director at Carl Marks Advisory Group LLC (“CMAG”), 

professionals retained by the above captioned debtors and debtors-in-possession (the “Debtors”) 

in these chapter 11 cases (the “Chapter 11 Cases”).  CMAG was retained to provide the Debtors 

with interim management services pursuant to this Court’s order, entered June 28, 2021 [D.I. 145], 

effective nunc pro tunc to May 31, 2021 (the “Petition Date”).  I have served as an advisor to the 

Debtors since January 2021.   

2. I am authorized by the Debtors to submit this declaration (this “Declaration”) in 

support of confirmation of the Second Amended Joint Combined Chapter 11 Plan of Liquidation 

and Disclosure Statement for AH Liquidation, Inc. and Certain Affiliate Debtors [D.I. 380] (the 

disclosure statement portion thereof, the “Disclosure Statement” and the chapter 11 plan portion 

thereof, the “Plan,” as may be modified, supplemented and/or amended from time to time, and 

 
1 The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH 
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613); 
and RM Liquidation, Inc. (0430). 
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collectively, the “Combined Plan and Disclosure Statement”).2  Additional information in 

support of confirmation of the Combined Plan and Disclosure Statement is set forth in the 

Declaration of Kim D. Steverson of Omni Agent Solutions Regarding Solicitation of Votes and 

Tabulation of Ballots Cast on the Amended Joint Combined Chapter 11 Plan of Liquidation and 

Disclosure Statement of AH Liquidation, Inc. and Certain Affiliate Debtors [D.I. 382] (the “Voting 

Certification”). 

3. I have reviewed, and I am generally familiar with, the terms and provisions of the 

Combined Plan and Disclosure Statement, the documents comprising the Plan Supplement, the 

proposed Confirmation Order, the Voting Certification, and the requirements for confirmation of 

the Combined Plan and Disclosure Statement pursuant to sections 1123 and 1129 of the 

Bankruptcy Code (defined below).  Except as otherwise indicated, all facts set forth in this 

Declaration are based upon my personal knowledge, my review of the relevant documents and/or 

my opinion based upon my experiences, knowledge and information concerning the Debtors, 

consultations with counsel to the Official Committee of Unsecured Creditors (the “Committee”), 

and, as appropriate, counsel provided to me by the Debtors’ professionals and advisors.  If I were 

called upon to testify, I would testify competently to the facts set forth herein. 

4. Additional information regarding the circumstances leading to the commencement 

of the Chapter 11 Cases and information regarding the Debtors’ business and capital structure is 

set forth in the Declaration of Keith Daniels, Debtors’ Chief Restructuring Officer, In Support of 

the Debtors’ Chapter 11 Petitions and First Day Relief [D.I. 3].  

 
2 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Combined 
Plan and Disclosure Statement. To the extent of any inconsistency between the description of the Combined Plan and 
Disclosure Statement in this Declaration and the terms of the Combined Plan and Disclosure Statement, the Combined 
Plan and Disclosure Statement shall govern. 
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I. The Combined Plan and Disclosure Statement Satisfies the Bankruptcy Code’s 
Requirements for Confirmation.         

5. Based on my understanding of the Combined Plan and Disclosure Statement, the 

events that have occurred throughout these Chapter 11 Cases, and discussions I have had with the 

Plan Proponents’ Professionals regarding the requirements of the Bankruptcy Code, I believe that 

the Combined Plan and Disclosure Statement satisfies all of the applicable provisions of sections 

1123 and 1129 of the Bankruptcy Code and complies with all other applicable sections of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and applicable non-bankruptcy law and 

should therefore be confirmed. 

A. The Combined Plan and Disclosure Statement Satisfies Section 1129(a)(1) of 
the Bankruptcy Code.  

6. I understand that section 1129(a)(1) of the Bankruptcy Code requires the Combined 

Plan and Disclosure Statement to comply with the applicable provisions of the Bankruptcy Code.  

As detailed below, I believe that the Combined Plan and Disclosure Statement satisfies this 

requirement: 

i. Bankruptcy Code Section 1122.   

7. Article VIII of the Combined Plan and Disclosure Statement designates seven 

Classes of Claims and Interests.  I am familiar with the classification of Claims and Interests in the 

Combined Plan and Disclosure Statement and believe that such classification system is based upon 

the legal nature and relative rights of such Claims and Interests, and is not proposed for any 

improper purposes.  Each Class contains only Claims or Interests that are substantially similar to 

other Claims and Interests therein.  Additionally, Article VII of the Combined Plan and Disclosure 

Statement designates (but does not classify) certain Claims under sections 507(a)(2) and 507(a)(8), 

including Administrative Expense Claims, Professional Fee Claims, DIP Facility Claims, Priority 

Tax Claims, as well as Statutory Fees.  I also understand that all Claims and Interests within each 
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Class have the same or substantially similar rights as the other Claims and Interests in that Class 

as required by section 1122 of the Bankruptcy Code. 

ii. Bankruptcy Code Section 1123(a)(1).   

8. As previously stated, the Combined Plan and Disclosure Statement designates 

Classes of Claims, other than Claims of the type described in sections 507(a)(2), 507(a)(3), and 

507(a)(8) of the Bankruptcy Code, and a Class of Interests, as I understand is required by section 

1123(a)(1). 

iii. Bankruptcy Code Sections 1123(a)(2) and (3).   

9. Article VIII of the Combined Plan and Disclosure Statement specifies whether each 

Class of Claims and Interests is Impaired or Unimpaired under the Combined Plan and Disclosure 

Statement, which I understand satisfies the requirements of 1123(a)(2) and (3) of the Bankruptcy 

Code. 

iv. Bankruptcy Code Section 1123(a)(4).  

10. I understand that the Combined Plan and Disclosure Statement also complies with 

section 1123(a)(4) of the Bankruptcy Code because, pursuant to the Combined Plan and Disclosure 

Statement, the treatment of each Claim or Interest in each particular Class is afforded the same 

treatment as each other Claim or Interest in such Class (except as otherwise agreed to by a Holder 

of a particular Claim or Interest). 

v. Bankruptcy Code Section 1123(a)(5).   

11. It is my understanding, that Article X of the Combined Plan and Disclosure 

Statement satisfies the requirements of section 1123(a)(5) of the Bankruptcy Code by setting forth 

the means for implementation of the Combined Plan and Disclosure Statement.  I am aware that 

Article IX.B.1 of the Combined Plan and Disclosure Statement provides for the Deemed 

Substantive Consolidation of the Debtors for the purposes of, inter alia, administering Claims and 
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any remaining assets, making Distributions, and winding down the Debtors’ Estates.  I understand 

that Article X of the Plan includes further provisions with respect for implementation of the Plan, 

including: (a) the dissolution of the Debtors, (b) the cancellation of existing notes, instruments, 

certificates, securities, and other documents evidencing or creating any indebtedness or obligation 

of or ownership in the Debtors, (c) payments required pursuant to the Combined Plan and 

Disclosure Statement from the reserves established thereunder, (d) the formation of the Liquidating 

Trust, and (e) preservation of certain Estate Causes of Action and vesting of the Liquidating Trust 

Assets in the Liquidating Trust.  

vi. Bankruptcy Code Section 1123(a)(6).   

12. The Combined Plan and Disclosure Statement is a liquidating plan that calls for the 

dissolution of the Debtors.  Accordingly, I understand that section 1123(a)(6) of the Bankruptcy 

Code is not applicable.  

vii. Bankruptcy Code Section 1123(a)(7).  

13. In addition, I understand that in accordance with section 1123(a)(7) of the 

Bankruptcy Code, the Plan Proponents disclosed, as part of the Plan Supplement, the identity, 

compensation, and affiliations (if any) of the Liquidating Trustee in accordance with section 

1129(a)(5) of the Bankruptcy Code.  See D.I. 381.  I have been advised that these provisions are 

consistent with the interests of creditors and equity security holders and with public policy in 

accordance with section 1123(a)(7) of the Bankruptcy Code. 

B. The Combined Plan and Disclosure Statement Complies with Bankruptcy 
Code Section 1123(b).  

14. I have been advised that section 1123(b) of the Bankruptcy Code sets forth 

permissive provisions that may be incorporated into a chapter 11 plan and, as discussed in more 
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detail below, I believe that each of the provisions of the Combined Plan and Disclosure Statement 

is consistent with section 1123(b). 

i. Bankruptcy Code Section 1123(b)(1).    

15. As permitted by section 1123(b)(1) of the Bankruptcy Code, Article VIII of the 

Combined Plan and Disclosure Statement Impairs or leaves Unimpaired, as the case may be, each 

Class of Claims or Interests under the Combined Plan and Disclosure Statement. 

ii. Bankruptcy Code Section 1123(b)(2).   

16. With respect to section 1123(b)(2) of the Bankruptcy Code, I understand that 

Article XI of the Combined Plan and Disclosure Statement provides that, on the Effective Date, 

all Executory Contracts or Unexpired Leases not assumed before the Effective Date, or subject to 

a pending motion to assume as of the Effective Date, will be deemed rejected as of the Effective 

Date. 

iii. Bankruptcy Code Section 1123(b)(3).   

17. As permitted by section 1123(b)(3) of the Bankruptcy Code, Article X.I.4 of the 

Combined Plan and Disclosure Statement provides for the transfer to the Liquidating Trust of the 

Liquidating Trust Assets, which include certain Estate Causes of Actions of the Debtors and their 

Estates as of the Effective Date, and the Combined Plan and Disclosure Statement also provides, 

among other things, for the release by the Debtors of the Released Parties in Article XII.C of the 

Combined Plan and Disclosure Statement (the “Debtor Releases”).  Additional support for the 

Debtor Releases is set forth further in Part II below. 

iv. Bankruptcy Code Section 1123(b)(4).   

18. I understand that, as the Combined Plan and Disclosure Statement does not provide 

for the distribution of the proceeds of the sale of substantially all of the Debtors’ assets, 

section 1123(b)(4) is inapplicable.  
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v. Bankruptcy Code Section 1123(b)(5).   

19. As permitted by section 1123(b)(5) of the Bankruptcy Code, Article VII of the 

Combined Plan and Disclosure Statement modifies the rights of Holders of Claims in Class 2 

(Prepetition Lender Claims), Class 4 (General Unsecured Claims), Class 5 (Subordinated Note 

Claims), Class 6 (Intercompany Claims), and Class 7 (Interests). 

vi. Section 1123(b)(6) of the Bankruptcy Code.   

20. Pursuant to section 1123(b)(6) of the Bankruptcy Code, the Combined Plan and 

Disclosure Statement may include any other appropriate provision that is not inconsistent with any 

applicable provisions of the Bankruptcy Code.  I understand the Combined Plan and Disclosure 

Statement contains customary release and exculpation provisions that were integral components 

of the Global Settlement underlying the Combined Plan and Disclosure Statement.  Based on my 

knowledge of the Global Settlement and the benefits provided by it, these provisions are fair and 

reasonable, supported by consideration, and necessary to the realization of the Combined Plan and 

Disclosure Statement (as discussed in more detail further below).  Accordingly, it is my 

understanding that such provisions are not inconsistent with any applicable provision of the 

Bankruptcy Code and should be approved.   

C. The Combined Plan and Disclosure Statement Satisfies Bankruptcy Code 
Section 1129(a)(2).   

21. To the best of my knowledge, the Plan Proponents of the Combined Plan and 

Disclosure Statement, acting through their respective agents, representatives and Professionals, 

have complied with all applicable provisions of the Bankruptcy Code in proposing the Combined 

Plan and Disclosure Statement and with the Plan Procedures Order in commencing and conducting 

the solicitation of acceptances or rejections of the Combined Plan and Disclosure Statement. 
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D. The Combined Plan and Disclosure Statement Was Proposed in Good Faith in 
Compliance with Bankruptcy Code Section 1129(a)(3)).   

22. To the best of my knowledge, the Plan Proponents of the Combined Plan and 

Disclosure Statement, acting through their respective agents, representatives and Professionals, 

have (i) proposed the Combined Plan and Disclosure Statement (a) in good faith, and (b) not by 

any means forbidden by law, and (ii) acted in good faith in the negotiation and formulation of the 

Combined Plan and Disclosure Statement. 

E. The Combined Plan and Disclosure Statement Complies with Bankruptcy 
Code Section 1129(a)(4). 

23. I understand that payments made or to be made by the Debtors or Liquidating Trust, 

or by a person acquiring property under the Combined Plan and Disclosure Statement, for services 

provided in connection with these Chapter 11 Cases have been approved by, or are subject to the 

approval of, the Court as reasonable.  Accordingly, I believe that the Combined Plan and 

Disclosure Statement satisfies section 1129(a)(4) of the Bankruptcy Code.  

F. The Combined Plan and Disclosure Statement Complies with Bankruptcy 
Code Section 1129(a)(5).   

24. The proposed Liquidating Trustee’s identity, compensation, and affiliations, if any, 

to the Debtors have been fully disclosed in the Plan Supplement.  See D.I. 363 and [D.I. 381. 

G. The Combined Plan and Disclosure Statement Does Not Contain Any Rate 
Changes.   

25. I understand that, because the Combined Plan and Disclosure Statement does not 

provide for rate changes subject to the jurisdiction of any governmental regulatory agency, section 

1129(a)(6) of the Bankruptcy Code is inapplicable to the Combined Plan and Disclosure 

Statement. 
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H. The Combined Plan and Disclosure Statement Is in the Best Interests of All 
Creditors and Interest Holders.   

26. The Plan clearly satisfies the “best interests test” under section 1129(a)(7).  With 

respect to each Impaired Class, I understand that each Holder of a Claim or Interest either has 

accepted the Combined Plan and Disclosure Statement or, as required by section 1129(a)(7) of the 

Bankruptcy Code, will receive or retain under the Combined Plan and Disclosure Statement on 

account of such Claim or Interest, property of a value, as of the Effective Date, that is not less than 

the amount that such Holder would have received or retained had the Debtors been liquidated 

under chapter 7 of the Bankruptcy Code on such date.   

27. A hypothetical chapter 7 liquidation analysis is attached to the Plan Supplement as 

Schedule 1 (the “Liquidation Analysis”).  The Liquidation Analysis demonstrates that all Holders 

of Claims and Interests, other than Holders of Class 2 Prepetition Lender Claims which have 

(i) agreed to such treatment pursuant to the Global Settlement and (ii) voted to accept the 

Combined Plan and Disclosure Statement, will recover value equal to or excess of what such 

Holders of Claims and Interest would receive in a hypothetical chapter 7 liquidation.   

28. Accordingly, I believe that the Combined Plan and Disclosure Statement satisfies 

section 1129(a)(7) of the Bankruptcy Code. 

I. The Combined Plan and Disclosure Statement Can be Confirmed 
Notwithstanding the Requirement of Section 1129(a)(8).   

29. I understand that section 1129(a)(8) of the Bankruptcy Code requires that each class 

of claims or interests either accept a plan or be unimpaired under a plan.  Class 2 Prepetition Lender 

Claims voted to accept the Combined Plan and Disclosure Statement.  Class 4 General Unsecured 

Claims, which overwhelmingly satisfied the numerosity requirement under section 1126(c), 

rejected the Combined Plan and Disclosure Statement because only $2,256,461.06 of the amount 
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of Claims voted to accept the Combined Plan and Disclosure Statement.3  Although Classes 4 

(General Unsecured Claims), 5 (Subordinated Note Claims), and 7 (Interests) (collectively, 

the “Rejecting Classes”) rejected, or are or may be deemed to reject, the Combined Plan and 

Disclosure Statement may still be confirmed because, as set forth below, it satisfies the 

requirements for cram down under section 1129(b).   

J. The Combined Plan and Disclosure Statement Satisfies the “Cram Down” 
Requirements (Section 1129(b)). 

30. It is my understanding that pursuant to section 1129(b)(1) of the Bankruptcy Code, 

the Combined Plan and Disclosure Statement may still be confirmed, notwithstanding that not all 

Impaired Classes have voted to accept the Combined Plan and Disclosure Statement, if the 

Combined Plan and Disclosure Statement is fair and equitable with respect to, and does not unfairly 

discriminate against, such Rejecting Classes.  I believe that the Combined Plan and Disclosure 

Statement satisfies the “cram down” requirements as it does not discriminate unfairly, and is fair 

and equitable with respect to the Rejecting Classes.  

31. I believe that the Combined Plan and Disclosure Statement does not discriminate 

unfairly with respect to the Rejecting Classes.  It is my understanding that courts have held that a 

plan unfairly discriminates in violation of section 1129(b) only if similarly situated claims receive 

materially different treatment without a reasonable basis for such disparate treatment.  Here, the 

Combined Plan and Disclosure Statement’s treatment of the Rejecting Classes is proper because 

all similarly situated Holders of Claims and Interests will receive substantially similar treatment.    

 
3 More than 75% of Holders of Class 4 General Unsecured Claims voted to accept the Combined Plan and Disclosure 
Statement.  The rejection by the class is the direct result of one creditor, asserting a $5,281,911.00 claim (comprising 
roughly 65% of the voting claims), rejecting the Combined Plan and Disclosure Statement. 
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32. For a plan to be “fair and equitable” with respect to an impaired class of unsecured 

claims or interests that reject a plan (or is deemed to reject a plan), I understand that the plan must 

follow the “absolute priority” rule and satisfy the requirements of section 1129(b)(2).  Here, all 

Subordinated Note Claims in Class 5 and Interests in Class 7 are deemed cancelled.  Additionally, 

no Holders of Claims or Interests that are subordinate to Class 5 Subordinated Note Claims or 

Class 7 Interests will receive a Distribution or retain any property under the Combined Plan and 

Disclosure Statement on account of such Claim or Interest.  As evidenced by the Disclosure 

Statement and the Liquidation Analysis, no Class of Claims senior to the Class 4 General 

Unsecured Claims is receiving more than payment in full on account of such Claims and no Class 

of Claims or Interests junior to the Class 4 General Unsecured Claims will receive any distribution 

under the Plan. 

33. Accordingly, it is my understanding that the Combined Plan and Disclosure 

Statement is fair and equitable with respect to the Rejecting Classes and does not unfairly 

discriminate against such Rejecting Classes.  Therefore, I believe that the Combined Plan and 

Disclosure Statement complies with section 1129(b) of the Bankruptcy Code and may be 

confirmed notwithstanding that Classes 5 and 7 are deemed to have rejected the Combined Plan 

and Disclosure Statement and notwithstanding that Class 4 rejected the Combined Plan and 

Disclosure Statement. 

K. The Combined Plan and Disclosure Statement Provides for Payment in Full of 
All Allowed Administrative Expense Claims and Priority Tax Claims.   

34. Pursuant to Article VII of the Combined Plan and Disclosure Statement, on the 

Effective Date or as soon thereafter as practicable, each Holder of an Allowed Administrative 

Expense Claim (subject to the Final Administrative Claim Bar Date and excluding requests by 

Governmental Units for payment of Administrative Expense Claims on account of taxes, which 
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are not subject to the Administrative Claim Bar Date) or Priority Tax Claim shall receive payment 

in full in Cash of the Allowed amount of such Claim (as determined by settlement or Final Order 

of the Court) or such other treatment as may be agreed upon by such Holder of an Allowed 

Administrative Expense Claim or Priority Tax Claim.  Accordingly, I believe that the Combined 

Plan and Disclosure Statement satisfies section 1129(a)(9) of the Bankruptcy Code. 

L. The Combined Plan and Disclosure Statement Satisfies Bankruptcy Code 
Section 1129(a)(10).  

35. I understand that the Combined Plan and Disclosure Statement satisfies Bankruptcy 

Code section 1129(a)(10), which I understand requires the affirmative acceptance of the Combined 

Plan and Disclosure Statement by at least one Class of Impaired Claims, determined without 

including any acceptance of the Combined Plan and Disclosure Statement by any insider.  It is my 

understanding, based on the Voting Certification, that the Debtors have met this standard because 

Class 2 Prepetition Lender Claims is Impaired and voted to accept the Combined Plan and 

Disclosure Statement. 

M. The Combined Plan and Disclosure Statement Is Feasible.   

36. The Combined Plan and Disclosure Statement itself calls for liquidation of the 

Debtors.  Therefore, confirmation of the Combined Plan and Disclosure Statement is not likely to 

be followed by the need for further financial reorganization of the Debtors, thereby satisfying (or 

eliminating the need to consider) section 1129(a)(11) of the Bankruptcy Code.  In any event, I 

understand that the Combined Plan and Disclosure Statement satisfies the requirement of section 

1129(a)(11) of the Bankruptcy Code because the Debtors will be able to make the payments 

required under the terms of the Combined Plan and Disclosure Statement. 
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N. The Combined Plan and Disclosure Statement Complies with Bankruptcy 
Code Section 1129(a)(12).   

37. All Statutory Fees presented to date have been paid or provided for under the 

Combined Plan and Disclosure Statement.  Moreover, as set forth in Article VII.E of the Combined 

Plan and Disclosure Statement, after the Effective Date, the Liquidating Trust shall pay any and 

all such fees when due and payable, and shall file with the Court quarterly reports in a form 

reasonably acceptable to the United States Trustee.  Accordingly, I understand that the Combined 

Plan and Disclosure Statement satisfies the requirements of section 1129(a)(12) of the Bankruptcy 

Code. 

O. Bankruptcy Code Section 1129(a)(13) Is Inapplicable to the Combined Plan 
and Disclosure Statement. 

38. I understand that, because the Debtors do not provide any “retiree benefits” as such 

term is defined in section 1114 of the Bankruptcy Code, section 1129(a)(13) of the Bankruptcy 

Code is inapplicable to the Combined Plan and Disclosure Statement. 

P. Bankruptcy Code Section 1129(a)(14) Is Inapplicable to the Combined Plan 
and Disclosure Statement. 

39. I understand that, because the Debtors are not required to pay any domestic support 

obligations, section 1129(a)(14) of the Bankruptcy Code is in applicable to the Combined Plan and 

Disclosure Statement. 

Q. Bankruptcy Code Section 1129(a)(15) Is Inapplicable to the Combined Plan 
and Disclosure Statement.   

40. I understand that, because the Debtors are not individuals, section 1129(a)(15) of 

the Bankruptcy Code is inapplicable to the Combined Plan and Disclosure Statement. 

R. There Is Only One Combined Plan and Disclosure Statement.   

41. Other than the Combined Plan and Disclosure Statement, no plan has been filed in 

these Chapter 11 Cases and neither the Debtors nor any other party are presently seeking 
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confirmation of any plan other than the Combined Plan and Disclosure Statement.  Therefore, I 

understand that the Combined Plan and Disclosure Statement complies with section 1129(c) of the 

Bankruptcy Code.   

S. The Principal Purpose of the Combined Plan and Disclosure Statement is  
Valid.   

 
42. I understand that, because the principal purpose of the Combined Plan and 

Disclosure Statement is not the avoidance of taxes or the avoidance of the application of section 5 

of the Securities Act of 1933, the Combined Plan and Disclosure Statement satisfies the 

requirements of section 1129(d) of the Bankruptcy Code. 

T. The Combined Plan and Disclosure Statement Is Dated and Identifies Its  
Proponents.   

 
43. As I understand that, because the Combined Plan and Disclosure Statement is dated 

and identifies the Debtors and the Committee as the Plan Proponents of the Combined Plan and 

Disclosure Statement, the Combined Plan and Disclosure Statement satisfied the requirements of 

Bankruptcy Rule 3016(a).  

U. Compliance with Bankruptcy Rule 3016(c).   

44. I understand that, because the Combined Plan and Disclosure Statement describes 

in specific and conspicuous bold language all acts to be enjoined and identifies the entities that 

would be subject to the injunction, the Combined Plan and Disclosure Statement satisfies the 

requirements of Bankruptcy Rule 3016(c). 

II. The Combined Plan and Disclosure Statement’s Releases, Exculpation Provision, and 
Injunction Provision.          

45. Article XIII.C of the Combined Plan and Disclosure Statement provides for the 

Debtor Releases, and Article XII.D of the Combined Plan and Disclosure Statement provides for 

the releases by the Releasing Parties (defined as each of the following in their capacities as such: 
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(i) each Holder of a Claim or Interest that: (a) votes to accept the Combined Plan and Disclosure 

Statement; (b) is conclusively deemed to have accepted the Combined Plan and Disclosure 

Statement or is otherwise being paid in full under the Plan; (c) abstains from voting on the 

Combined Plan and Disclosure Statement and does not opt out of the releases contained in the 

Combined Plan and Disclosure Statement; (d) votes to reject the Combined Plan and Disclosure 

Statement and does not opt out of the releases contained in the Combined Plan and Disclosure 

Statement; or (e) is conclusively deemed to have rejected the Combined Plan and Disclosure 

Statement and does not opt out of the releases contained in the Combined Plan and Disclosure 

Statement; (ii) the Committee and each of its members in such capacity; and (iii) with respect to 

each of the foregoing Entities in clauses (i) and (ii), such Entities’ or Persons’ successors and 

assigns (the “Third-Party Releases,” together with the Debtor Releases, the “Releases”).  The 

Combined Plan and Disclosure Statement also includes in Article XIII.B an exculpation provision 

(the “Exculpation Provision”), and sets forth in Articles XIII.A an injunction provision 

(the “Injunction Provision”). 

46. I believe that the Debtor Releases are appropriately tailored under the facts and 

circumstances of these Chapter 11 Cases and are supported by ample consideration.  The Debtors 

(and each of the Debtors’ Estates), the Liquidating Trust, the Liquidating Trustee, the Prepetition 

Secured Parties, the DIP Secured Parties, the Buyer, the Committee’s members, the Committee’s 

Professionals, and Related Persons of each of the foregoing (provided, however, that no Person 

identified in the APA as being the potential target of an Excluded Action (as defined in the APA) 

is being released under the Combined Plan and Disclosure Statement), each have substantially 

contributed to these Chapter 11 Cases.  I understand the Global Settlement formed the basis for 

the terms of the Combined Plan and Disclosure Statement.  I have been informed that, pursuant to 
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the Global Settlement, the Prepetition Secured Parties, and DIP Secured Parties agreed to fund the 

GUC Cash and a subordination of its liens on certain Estate Causes of Action in order to provide 

recoveries to Holders of General Unsecured Claims.   Therefore, I believe each of the Released 

Parties made important contributions in these Chapter 11 Cases, including negotiating and 

formulating the Combined Plan and Disclosure Statement proposing a successful resolution of the 

Chapter 11 Cases.   

47. Further, I understand that had the Debtor Releases not been provided, it would have 

significantly diminished (and potentially eliminated) the Plan Proponents’ chances of securing the 

agreement to and support for the Global Settlement, thereby jeopardizing the recovery to Holders 

of Class 4 General Unsecured Creditors provided by the Plan.  To the best of my knowledge, the 

Debtors are not releasing any material claims.  Retaining and potentially pursuing any speculative 

claims against the Released Parties is not in the best interests of the Debtors, their Estates, or 

Holders of Claims and Interests, as the costs involved likely would outweigh any potential benefits 

from pursuing such claims.  I understand certain Claims against certain of the Debtors’ former 

officers and directors have expressly been retained as Estate Causes of Action that will vest in the 

Liquidating Trust.  Accordingly, I believe that approval of the Debtor Releases represents the 

sound and valid exercise of the Debtors’ business judgment and is integral to the Combined Plan 

and Disclosure Statement and the Global Settlement that has facilitated the resolution of the 

Chapter 11 Cases through the Global Settlement and Plan. 

48. I also believe that the Third-Party Releases are consensual, fair, and reasonable and 

should be approved.  I understand that holders of Claims in Class 2 Prepetition Lender Claims and 

Class 4 General Unsecured Claims have been provided sufficient information to determine 

whether to grant the Third-Party Releases, and those who have voted in favor of the Combined 
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Plan and Disclosure Statement will be bound by the Third-Party Releases.  I further understand 

that holders of Claims in Class 5 Subordinated Note Claims and Class 7 Interests have been 

provided sufficient information in the Opt-Out Notice and notice of the Combined Hearing to 

determine whether to opt-out of the Third-Party Releases.  Accordingly, the Third-Party Releases 

are entirely voluntary and optional, and I believe they should be approved. 

49. In addition to the Releases, I understand that the Combined Plan and Disclosure 

Statement contains the Exculpation Provision, which exculpates the Exculpated Parties for certain 

acts or omissions.  I also understand that the Exculpation Provision does not exculpate acts or 

omissions that constitute willful misconduct or gross negligence and is limited to estate fiduciaries. 

I believe that the proposed Exculpation Provision is appropriate under the facts and circumstances 

of these Chapter 11 Cases.  I have been informed that the Exculpation Provision is important 

because the Exculpated Parties have participated in the Chapter 11 Cases in good faith, and such 

provision is necessary to protect them from collateral attacks related to any good faith acts or 

omissions in connection with, relating to, or arising out of the Chapter 11 Cases, including, but not 

limited to, the negotiation of the Global Settlement, the negotiation and Filing of the Combined 

Plan and Disclosure Statement, the Filing of the Chapter 11 Cases, the settlement of Claims or 

renegotiation of Executory Contracts, the pursuit of confirmation of the Combined Plan and 

Disclosure Statement, the consummation of the Combined Plan and Disclosure Statement, or the 

administration of the Combined Plan and Disclosure Statement or the property to be Distributed 

under the Combined Plan and Disclosure Statement.  Accordingly, I understand that the 

Exculpation Provision meets the applicable standard for approval. 
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50. Finally, I understand that the Injunction Provision is necessary to effectuate the 

Releases, protect the assets of the Debtors’ Estates, and enforce the terms of the Combined Plan 

and Disclosure Statement. 

III. Cause Exists to Waive the Stay of the Confirmation Order. 

51. I understand that, generally, Bankruptcy Rule 3020(e) imposes a 14-day stay of the 

effectiveness of an order confirming a chapter 11 plan of reorganization, unless the Court orders 

otherwise.  I believe that a waiver of the stay, which would permit the Debtors to consummate the 

Combined Plan and Disclosure Statement and commence implementation without delay after the 

entry of the Confirmation Order, is in the best interests of the Estates and creditors and will not 

prejudice any parties in interest. 

CONCLUSION 

52. In light of the foregoing, I believe that: (i) the Combined Plan and Disclosure 

Statement has been proposed by the Plan Proponents in good faith and satisfies the applicable 

provisions of sections 1123 and 1129 of the Bankruptcy Code and complies with all other 

applicable sections of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and applicable 

non-bankruptcy law; and (ii) confirmation of the Combined Plan and Disclosure Statement is in 

the best interests of the Debtors, their Estates, Holders of Claims and Interests, and other parties 

in interest in these Chapter 11 Cases. 

53. Accordingly, I believe that the Combined Plan and Disclosure Statement satisfies 

the requirements of the Bankruptcy Code, the Bankruptcy Rules and other applicable non-

bankruptcy laws, as they have been explained to me, and should be confirmed. 
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I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge, information, and belief. 

Dated: October 25, 2021 
/s/ Jonathan Killion    
Jonathan Killion 
Managing Director  
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