
 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
AH LIQUIDATION, INC., et al.,1 

 
                 
 
                                       Debtors. 

 
Chapter 11 
 
Case No. 21-10883 (CTG) 
 
(Jointly Administered) 
 
Re: D.I. 363, 366, 380, 381, 382 & 383 
 

 
THE PLAN PROPONENT’S OMNIBUS REPLY IN SUPPORT OF CONFIRMATION 

OF THE SECOND AMENDED JOINT COMBINED CHAPTER 11 PLAN OF 
LIQUIDATION AND DISCLOSURE STATEMENT FOR AH LIQUIDATION, INC.  

AND CERTAIN AFFILIATE DEBTORS  
 

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) and 

the Official Committee of Unsecured Creditors (the “Committee,” together with the Debtors, 

the “Plan Proponents”), hereby submit this omnibus reply to the objection of the United States 

Trustee (the “U.S. Trustee”) [D.I. 366] (the “UST Objection”) and the Objection of HE, Inc. to 

Plan filed by HE, Inc. (“HE”) [D.I. 373] (the “HE Objection,” and together with the UST 

Objection, the “Objections”) in support of confirmation of the Second Amended Joint Combined 

Chapter 11 Plan of Liquidation and Disclosure Statement for AH Liquidation, Inc. and Certain 

Affiliate Debtors [D.I. 380] (the disclosure statement portion thereof, the “Disclosure Statement” 

and the chapter 11 plan portion thereof, the “Plan,” as may be modified, supplemented and/or 

amended from time to time, and collectively, the “Combined Plan and Disclosure Statement”).2  

In support of this reply, the Plan Proponents respectfully state as follows: 

 
1 The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: AH 
Liquidation, Inc. (8411); AH IP Liquidation, Inc. (7594); BP Liquidation Corp. (6483); QAA Liquidation, Inc. (5613); 
and RM Liquidation, Inc. (0430). 

2 Capitalized terms used herein and not otherwise defined shall have the meanings given to them in the Combined 
Plan and Disclosure Statement. 
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PRELIMINARY STATEMENT 

1. The Debtors commenced these Chapter 11 Cases in order to facilitate a timely sale 

of all or substantially all of their assets in a difficult environment.  Despite a robust marketing 

effort, the only bid received was from the Prepetition Secured Parties in the form of a credit bid in 

the amount of $69,950,000.  As a result, upon closing of the sale transaction, the Debtors’ Estates 

were left with limited resources to fund a plan and distribution to creditors. 

2. The Combined Plan and Disclosure Statement is the culmination of extensive 

negotiations among the Debtors, the Committee, the Prepetition Secured Parties, the DIP Secured 

Parties, and the Buyer to resolve the Committee’s objection to the sale of the substantially all of 

the Debtors’ assets and provides for the potential of future recoveries to general unsecured 

creditors through the monetization of certain litigation claims.  Specifically, the Global Settlement, 

incorporated in the Combined Plan and Disclosure Statement, provides for: 

a. the vesting of Estate Causes of Action in the Liquidating Trust to fund distributions 
to the beneficiaries thereof, including the Holders of General Unsecured Claims, 
which recoveries, for the avoidance of doubt, are the only potential material 
recoveries for Holders of Allowed General Unsecured Claims;  
 

b. (i) the enforcement of the subordination provisions contained in the Note Purchase 
Agreement, and (ii) the subordination of the Prepetition Secured Parties’ rights to 
Holders of General Unsecured Claims to recover on account of certain Liquidating 
Trust Assets in accordance with the terms of the Global Settlement and the DIP 
Order; 

 
c. the funding of the GUC Cash to the Liquidating Trust,3 $250,000 of which shall be 

repaid from the net proceeds of recoveries on account of the Estate Causes of 
Action, if any;  

 
3 The Global Settlement embodied in the DIP Order contemplated that the GUC Cash would be $200,000 and that 
such amount would be funded by the Buyer to the Liquidating Trust on the Effective Date.  However, subsequent to 
entry of the DIP Order, the Prepetition Secured Parties, the DIP Secured Parties, and the Buyer agreed to increase the 
GUC Cash by $100,000 to assist the Liquidating Trust with paying any compensation earned by the Liquidating 
Trustee with such additional amount being drawn on the DIP Facility on the Closing Date and transferred by the 
Debtors to the Liquidating Trust on the Effective Date.  In addition, the Approved Budget contemplates that $150,000 
will be used to pay the expenses incurred in connection with preparing and filing final tax returns for the Debtors.  
However, because such expenses will not be incurred until after the Effective Date (and thus will be incurred by the 
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d. an increase in the Committee’s Professional’s fee budget, of which any unused 

portion shall vest in the Liquidating Trust; and 
 

e. the establishment of a Claims Reserve to fund Administrative Expense Claims 
(including Professional Fee Claims up to the Fee Limit), Priority Tax Claims, Other 
Priority Claims, Other Secured Claims. 

 
As such, the Plan Proponents believe that the Combined Plan and Disclosure Statement embodies 

the Debtors’ best path forward, and under the circumstances, a fair allocation of the limited 

remaining available assets for distribution to creditors.   

3. The Combined Plan and Disclosure Statement is supported by both secured and 

unsecured creditors and should be approved.  Class 2 Prepetition Secured Parties voted to accept 

the Plan.  Further, Class 4, overwhelmingly satisfied the numerosity requirement under section 

1126(c) of the Bankruptcy Code with more than 75% of Holders of Class 4 General Unsecured 

Claims voting to accept the Plan.  As more fully outlined in the Declaration of Kim D. Steverson 

of Omni Agent Solutions Regarding Solicitation of Votes and Tabulation of Ballots Cast on the 

Amended Joint Combined Chapter 11 Plan of Liquidation and Disclosure Statement of AH 

Liquidation, Inc. and Certain Affiliate Debtors [D.I. 382] (the “Voting Certification”), the 

rejection by the class is the direct result of one objecting creditor, HE, asserting an alleged 

$5,281,911 claim (comprising roughly 65% of the voting claims).  HE appears to have rejected the 

Combined Plan and Disclosure Statement in an effort to gain leverage with the Buyer to rid itself 

of any performance obligations due under the restrictive covenants contained in the Confidential 

Non-Use and Non-Disclosure Agreement, entered into on July 15, 2015 (the “CNUND 

Agreement”).  As a result, the Plan Proponents believe that the voting results are not indicative of 

 
Liquidating Trust), such amounts were drawn on the DIP Facility on the Closing Date and will be transferred to the 
Liquidating Trust by the Debtors on the Effective Date and will constitute GUC Cash. 
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creditor sentiment and that confirmation of the Combined Plan and Disclosure Statement is 

appropriate here. 

4. Only two formal Objections were filed to the Combined Plan and Disclosure 

Statement.  The Plan Proponents are currently engaged in constructive dialogue to resolve the 

Objections.  Attached as Exhibit A is a chart (the “Objection Response Chart”) identifying each 

of the filed Objections and the Plan Proponents’ responses thereto.  As indicated in the Objection 

Response Chart, the Plan Proponents have noted which of the Objections have been resolved in 

full or in part.  However, as of the date hereof, not all Objections have been resolved, and the Plan 

Proponents are continuing to work to narrow the outstanding issues in advance of the Combined 

Hearing.  Certain remaining Objections are addressed in more detail herein.   

5. For the reasons herein, in the Declaration of Jonathan Killion in Support of 

Confirmation of the Joint Combined Plan of Liquidation and Disclosure Statement [D.I. 383] and 

in the record the Plan Proponents will establish at the Combined Hearing, the Plan Proponents 

respectfully request that the Bankruptcy Court confirm the Combined Plan and Disclosure 

Statement. 

REPLY 

6. Notwithstanding the significant support for the Combined Plan and Disclosure 

Statement, certain parties filed Objections.  All filed Objections, including those not expressly 

addressed herein, are addressed in the Objection Response Chart.  For the reasons stated herein 

and in the Objection Response Chart, all Objections that have not been resolved or withdrawn 

should be overruled, and the Combined Plan and Disclosure Statement should be confirmed. 
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I. The Third-Party Releases Are Consensual and Should be Approved. 
 

7. The U.S. Trustee objects to the Third-Party Releases4 with respect to the 

Subordinated Noteholders and Holders of Interests, which are deemed to reject the Plan, arguing 

that they are non-consensual as to the parties who do not vote on the Combined Plan and Disclosure 

Statement and fail to return the Opt-Out Form.  The U.S. Trustee makes a similar argument with 

respect to Holders of General Unsecured Claims who are (i) entitled to vote on the Combined Plan 

and Disclosure Statement but fail to do so, or (ii) vote to reject and who do not opt out of the Third-

Party Releases on the Ballot.  As discussed below, the Third-Party Releases satisfy the standard 

for approval of third-party releases established by the Third Circuit and, accordingly, should be 

approved. 

8. In the Third Circuit, where releasing parties have consented to a provision in a plan 

of reorganization that releases claims against non-debtors, such releases will be approved.  First 

Fid. Bank v. McAteer, 985 F.2d 114, 118 (3d Cir. 1993) (noting that a consensual third-party 

release is no different from any other settlement and does not implicate section 524(e)); In re 

Indianapolis Downs, LLC, 486 B.R. 286, 305 (Bankr. D. Del. 2013) (citing In re Spansion Inc., 

426 B.R. 114, 140 (Bankr. D. Del. 2010)) (“Courts in this jurisdiction have consistently held that 

a plan may provide for a release of third party claims against a non-debtor upon consent of the 

party affected.”); In re Exide Techs., 303 B.R. 48, 74 (Bankr. D. Del. 2003) (“Because [the release] 

is consensual, there is no need to consider the Zenith factors.”). 

9. Here, the Releasing Parties have consented to the Third-Party Releases.  Consistent 

with established precedent, the Releasing Parties have either (i) voted in favor of the Plan, (ii) 

rejected or abstained from voting on the Plan but did not opt out of granting the Third-Party 

 
4 Article XIII.D of the Plan contains the third-party releases (the “Third-Party Releases”)—releases by the Releasing 
Parties of the Released Parties for liability relating to the Debtors or these Chapter 11 Cases. 
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Releases, (iii) been left Unimpaired by the Plan, or (iv) were holders of Impaired Non-Voting 

Claims, and were afforded the opportunity to opt out of the Third-Party Releases and failed to do 

so.  

10. First, non-voting Holders of Claims that are Unimpaired under the Combined Plan 

and Disclosure Statement are deemed to accept the Combined Plan and Disclosure Statement, and 

to consent to the Third-Party Releases.  Courts in this district have found releases to be consensual 

where creditors are unimpaired and deemed to accept a plan without their affirmative consent 

where, as is the case here, such deemed accepting creditors are receiving adequate consideration 

for their release by being paid in full pursuant to the plan.5 

11. Second, with respect to the Voting Classes that voted to accept the Combined Plan 

and Disclosure Statement, a majority of the Holders of Claims that voted on the Combined Plan 

and Disclosure Statement voted to accept the Combined Plan and Disclosure Statement, indicating 

their express consent to the Third-Party Releases.  See Coram Healthcare Corp., 315 B.R. 321, 

336 (Bankr. D. Del. 2004) (finding that voting in favor of a plan of reorganization that provides 

for a third-party release indicates consent to the release, even without an explicit election opting 

to accept the third-party release provision); Exide Techs., 303 B.R. at 74 (same).  Specifically, 

Class 2 Prepetition Lender Claims voted to accept the Combined Plan and Disclosure Statement.  

Further, despite Class 4’s technical rejection of the Combined Plan and Disclosure Statement, 

Class 4 overwhelmingly satisfied the numerosity requirement under section 1126(c) of the 

 
5 See In re Spansion, Inc., 426 B.R. at 144 (finding that a release was not overreaching to the extent it bound unimpaired 
classes deemed to have accepted the plan as those creditors had not objected to the release, were being paid in full, 
and had received adequate consideration for the release); see also In re Indianapolis Downs, LLC, 486 B.R. at 286 
(“In this case, the third party releases in question bind certain unimpaired creditors who are deemed to accept the Plan: 
these creditors are being paid in full and have therefore received consideration for the releases.”); see also In re 
Offshore Grp. Inv. Ltd, No. 15-12422 (BLS) (Bankr. D. Del. Jan. 15, 2016) (D.I. 188) (confirming plan and approving 
third party releases where releasing creditor was unimpaired); In re Optim Energy, LLC, No. 14-10262 (BLS) (Bankr. 
D. Del. Oct. 14, 2015) (D.I. 1318) (same). 
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Bankruptcy Code with more than 75% of Holders of Class 4 General Unsecured Claims voting to 

accept the Plan.6 

12. With respect to those Holders in the Voting Classes that did not vote on the 

Combined Plan and Disclosure Statement, the Third-Party Releases are nonetheless consensual 

because such parties had an opportunity to affirmatively opt out of the releases in the Ballot, but 

did not return a Ballot and did not opt out of the Third-Party Releases.  Courts in this district have 

approved third-party releases as consensual where holders of claims or interests failed to opt out 

of the releases, either by abstaining from voting or by voting against the plan but not otherwise 

opting out of the releases when such creditors were provided detailed instructions on how to opt 

out.  See, e.g., Confirmation Hr’g Tr. 110:13-14, In re Insys Therapeutics, Inc., No. 19-11292 

(KG) (Bankr. D. Del. Jan. 10, 2020) (“There was clear notice of the opt-out requirement in both, 

mailed and published notice . . . .”); Confirmation Hr’g Tr. 62:10-14, In re Gibson Brands, No. 

18-11025 (CSS) (Bankr. D. Del. Oct. 2018) [D.I. 873] (“I have ruled numerous times that ‘check 

the box’ isn’t required for a creditor to be deemed – to have been deemed to consent to something, 

that it’s sufficient to say, here’s your notice, this is what’s going to happen and if you don’t object, 

you’ll have been deemed to consent”); In re Paragon Offshore PLC, No. 16-10386 (CSS) (Bankr. 

D. Del. June 7, 2017) D.I. 1614, at 26–27 (confirming plan and finding releases therein to be 

“consensual” because the releases were provided only by creditors who voted to accept the plan, 

creditors who did not timely object to the plan, and creditors that either abstained or voted to reject 

and did not opt out of the releases); Confirmation Hr’g Tr. 87:11-18, In re Corinthian Colleges 

Inc., No. 15-10952 (KJC) (Bankr. D. Del. Aug. 2015) [D.I. 921] (“I will deem consent to have 

 
6 See Declaration of Kim D. Steverson of Omni Agent Solutions Regarding Solicitation of Votes and Tabulation of 
Ballots Cast on the Amended Joint Combined Chapter 11 Plan of Liquidation and Disclosure Statement of AH 
Liquidation, Inc. and Certain Affiliate Debtors (the “Voting Certification”) being contemporaneously filed herewith. 
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occurred with respect to the third-party releases with respect to those creditors who are entitled to 

vote but who have not submitted opt-out ballots, that it seems to me that the burden of having to 

submit is so light . . .); see also In re Homer City Generation, L.P., No. 17-10086 (MFW) (Bankr. 

D. Del. Feb. 15, 2017) [D.I. 157] (confirming plan and approving third party releases by creditors 

that had consented by not opting out of the release, either by abstaining from voting or by voting 

against the plan without affirmatively electing to opt out); In re Indianapolis Downs, LLC, 486 

B.R. at 306 (“As for those impaired creditors who abstained from voting on the Plan, or who voted 

to reject the Plan and did not otherwise opt out of the releases, the record reflects these parties 

were provided detailed instructions on how to opt out, and had the opportunity to do so by marking 

their ballots.”).7  Here, the Plan Proponents provided clear notice of the release, exculpation, and 

injunction provisions of the Combined Plan and Disclosure Statement and indicated in the Ballots8 

that the solicited Holders would be deemed to have consented to the releases set forth in Article 

XIII.D of the Plan if they vote to reject the Combined Plan and Disclosure Statement or abstain 

from voting on the Combined Plan and Disclosure Statement and do not opt-out of granting the 

Third-Party Releases.  See Notice of Order (A) Grating Interim Approval of the Amended Joint 

Combined Plan of Liquidating and Disclosure Statement, (B) Granting Approval of Procedures 

for the Solicitation and Tabulation of Votes to Accept or Reject the Combined Plan and Disclosure 

Statement, (C) Scheduling the Combined Hearing on Final Approval of the Adequacy of 

 
7 See also In re New Gulf Res., LLC, No. 15-12566 (BLS) (Bankr. D. Del. Apr. 20, 2016) (D.I. 514) (confirming plan 
and approving third party releases by creditors who had consented by not opting out of the release, either by abstaining 
from voting or by voting against the plan without affirmatively electing to opt out); In re Am. Apparel, Inc., No. 15-
12055 (BLS) (Bankr. D. Del. Jan. 27, 2016) (D.I. 687) (same); In re Offshore Grp. Inv. Ltd, No. 15-12422 (BLS) 
(Bankr. D. Del. Jan. 15, 2016) (D.I. 188) (same); In re Optim Energy, LLC, No. 14-10262 (BLS) (Bankr. D. Del. Oct. 
14, 2015) (D.I. 1318) (same); but see In re Wash. Mut. Inc., 442 B.R. at 355 (“Failing to return a ballot is not a 
sufficient manifestation of consent to a third party release.”); In re Zenith, 241 B.R. at 111 (finding that a release 
provision had to be modified to permit third parties’ release of non-debtors only by those creditors who voted in favor 
of the plan). 

8 For a general form version of a Ballot, see Plan Procedures Order, Ex. 2 (Form of Ballot). 
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Disclosure Statement and Confirmation of the Plan, (D) Approving the Form of Ballots and 

Solicitation Package, and (E) Granting Related Relief, dated September 30, 2021 [D.I. 349].  

Indeed, four Holders of General Unsecured Claims followed the clear procedures and properly 

opted out of the Third-Party Releases.  See Voting Certification, Ex. A. 

13. Third, Holders of Claims and Interests in Class 5 and Class 7 are deemed to have 

rejected this Plan pursuant to section 1126(g) of the Bankruptcy Code (the “Deemed Rejecting 

Classes”).  Accordingly, such Holders are not entitled to vote to accept or reject this Plan.  Pursuant 

to the Plan Procedures Order, the Holders of Claims and Interests in the Deemed Rejecting Classes 

received an Opt-Out Form, which clearly provided Holders with notice of the releases and 

instructions on how to opt-out of the releases, and, importantly, provided due and adequate notice 

that they would be granting the Third-Party Releases by failing to complete and return their opt 

out election on the Opt-Out Form.  Here, more than 55 Holders of Claims or Interests in the 

Deemed Rejected Classes properly completed the Opt-Out Form and will not be bound by the 

Third Party Releases.  See Voting Certification, Ex. A.  Courts in this district have approved similar 

concepts, and have found that non-debtor releases may appropriately be deemed consensual even 

where affected claimants or interest holders are impaired and/or are in classes deemed to reject the 

plan where they are given an opportunity to opt-out of such releases.  See, e.g., In re Hexion 

Holdings LLC, No. 19-10684 (KG) (Bankr. D. Del. June, 25, 2019), [D.I. 920] (confirming a plan 

with third-party releases that included as releasing parties all holders deemed to reject that did not 

file a timely objection to confirmation of the plan with respect to the releases); In re VER Techs. 

Holdco LLC, No. 18-10834 (KG) (Bankr. D. Del. July 26, 2018), [D.I. 647] (confirming a plan 

with third party releases that required parties in interest to file formal objections to the plan to be 

excluded as releasing parties and describing the releases as consensual); In re EV Energy Partners, 
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L.P., No. 18-10814 (CSS) (Bankr. D. Del. May 17, 2018), [D.I. 238] (confirming a plan where 

holders in deemed rejecting classes had to affirmatively opt out of third-party releases); In re 

Energy Future Holdings Corp., No. 14-10979 (CSS) (Bankr. D. Del. Dec. 7, 2015), [D.I. 7244].   

14. In the instant case, the Third-Party Releases, as described above, are consensual, as 

the Plan Proponent’s solicitation materials, i.e., the Ballots and the Opt-Out Form, each provide 

clear and conspicuous notice of the process for opting out of the Third-Party Releases.  To opt out 

of releases, the only thing that Holders of Claims or Interests had to do was check a box and either 

submit the form online through the Claims and Balloting Agent’s Opt-Out Portal or mail back the 

form – a much simpler and easier mechanism than what has been approved in other cases (such as 

the requirement to file an objection).  See, e.g., VER Techs. Holdco LLC, No. 18-10834 (KG) 

(Bankr. D. Del. 2018) (required parties in interest to file formal objections to the plan to be 

excluded as releasing parties).  Based on the foregoing, the Plan Proponents have established that 

the Third-Party Releases are consensual and therefore do not need to satisfy the factors governing 

non-consensual releases.  See In re Exide Techs., 303 B.R. at 74 (holding that because third-party 

release was consensual, “there [was] no need to consider” whether factors governing non-

consensual releases were satisfied).  Indeed, as the United States Supreme Court recognized in 

Wellness Int’l Net. v. Sharif, implied consent by failure to act in the bankruptcy context is consent. 

575 U.S. 665 (2015) (adopting an “implied consent standard” for “adjudications by bankruptcy 

courts under § 157.”).  The Court there noted that such an implied consent standard, “[a]pplied in 

the bankruptcy context,” offers “pragmatic” advantages, like “increasing judicial efficiency and 

checking gamesmanship.”  Id.  If such an implied consent standard satisfies the strictures of Article 

III, a similar implied consent standard should apply to determining whether parties consent to a 

provision within a chapter 11 plan.  Cf. id. 
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II. The Bankruptcy Court Should Approve the Third-Party Releases Pursuant to 
Section 1141(a) of the Bankruptcy Code 
 

15. Finally, the Third-Party Releases are appropriate under section 1141 of the 

Bankruptcy Code.  This section makes clear that chapter 11 plans are broader and more powerful 

than a contract.9  A chapter 11 plan binds parties even if they are not scheduled, have not filed a 

claim, are not receiving a distribution, and are not retaining any interest under the plan.10  In 

bankruptcy, silence is deemed consent because section 1141(a) of the Bankruptcy Code provides 

the “source of the duty to speak.”11  A plan binds all parties in interest even if they vehemently 

object to the plan and vote against it.  Simply put, bankruptcy law does not require a party’s 

affirmative consent or signature for a plan to be binding.  For these reasons, a party must file an 

objection if it disagrees with its treatment under a plan, including if it does not want to release any 

third party.12  Recently, in the Melinta Therapeutics cases, this Court adopted this reasoning in 

approving the third-party releases and, in so doing, held that section 1141 of the Bankruptcy Code 

is more compelling than the contractual arguments raised in Emerge, Chassix, and SunEdison.13 

 
9 See In re Tops Holdings II Corp., Case No. 18-22279 (RDD) (Bankr. S.D.N.Y. Sept. 27, 2018) Hr’g Tr. (the “Tops 
Transcript”) at 33:25-34:8, 34:9-24, 35:6-14 (“But I firmly believe that Congress intended Chapter 11 plans to be 
broader than [a contract] and the effect of a Chapter 11 plan to be broader than that one-on-one agreement.  And that’s 
clearly laid out in [section] 1141 of the Bankruptcy Code.  It gives people a last chance to object to a plan.  And if 
they don’t object and the plan is confirmed, it’s binding on them, its terms are . . . the whole plan is binding on them.”). 
The Tops Transcript is attached hereto as Exhibit B. 

10 See, e.g., In re Platinum Oil Props., LLC, 465 B.R. 621, 638 (Bankr. D.N.M. 2011) (“A confirmed Chapter 11 plan 
is binding on all parties described in 11 U.S.C. § 1141(a) who received proper notice . . . . In fact, confirmation binds 
creditors and other parties in interest even if those parties have not accepted the plan . . . ‘even if it had a different 
understanding of [the plan’s terms] or did not realize their effect.’”) (quoting In re K.D. Co., Inc., 254 B.R. 480, 491 
(B.A.P. 10th Cir. 2000)). 

11In re Tops Holding II Corp., Case No. 18-22279 (RDD) (Bankr. S.D.N.Y. Sept. 27, 2018), Hr’g Tr. 36:10-17. 

12 See In re Gibson Brands, Case No. 18-11025 (CSS) (Bankr. D. Del. Oct. 2, 2018) Hr’g Tr. 62:10-14 (“I have ruled 
numerous times that ‘check the box’ isn’t required for a creditor to be deemed – to have been deemed to consent to 
something, that it’s sufficient to say, here’s your notice, this is what’s going to happen and if you don’t object, you’ll 
have been deemed to consent.”). 

13 See, e.g., In re Melinta Therapeutics, Inc., Case No. 19-12748 (LSS) (Bankr. D. Del. Apr. 2, 2020) Hr’g Tr. 119:24-
25; 120:1-14 (“[A]s I said during our argument here, [the 1141 argument is] compelling to me and more compelling 
than the contractual argument.  So, until I hear a real response to the 1141 argument, that is where my thinking is; that 
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16. Here, the opt-out mechanism in the Combined Plan and Disclosure Statement 

actually gives Holders of Claims or Interests in the Deemed to Reject Classes more rights than 

section 1141 of the Bankruptcy Code affords them.  Absent this convenient opt-out mechanism, if 

a holder does not want to be bound by Third-Party Releases, then it must do what all other parties 

in interest must do: file an objection on the basis that it is impermissible.14  As the leading 

bankruptcy treatise observed, “failure to file an objection to confirmation of a plan with the 

bankruptcy court may be a sufficient manifestation of consent for purposes of a third-party 

release.”15  In this case, however, the Combined Plan and Disclosure Statement entitles Holders of 

Claims or Interests in the Deemed to Reject Classes to opt out of the Third-Party Releases.  In 

other words, it saves these holders the time and cost of filing an objection to such releases—an act 

they must typically perform to preserve their rights in bankruptcy.  Rather, they must only check 

the appropriate box on the Opt-Out Form and timely return it to the Debtors. 

III. The Exculpation is Appropriate and Should be Approved. 
 

17. The U.S. Trustee objected to the Exculpation16 provided under the Combined Plan 

and Disclosure Statement asserting that the relief inappropriately extends to entities that are not 

 
1141 binds creditors to a plan and creditors need to, therefore, speak up and object to release provisions, like they 
need to other provisions.”). 

14 See Trulis v. Barton, 107 F.3d 685, 691 (9th Cir. 1995) (“[C]reditors who do not wish to release third party debtors 
. . . should object to confirmation of the plan on the ground that such a plan provision is . . . not within the power, even 
jurisdiction, of the bankruptcy court . . . .” (quoting 5 Collier on Bankruptcy ¶ 1141.01[1] (15th ed. 1995)); see also 
In re U.S. Fidelis, Inc., 481 B.R. 503, 517 (Bankr. E.D. Mo. 2012) (remarking that, absent an objection, a party cannot 
complain about the results of a confirmation proceeding). 

15 8 Collier on Bankruptcy ¶ 1141.02[5][b]. 

16 Article XIII.B of the Plan (the “Exculpation”) exculpates the Exculpated Parties on account of any act or omission 
in connection with, related to, or arising out of the preparation for, and administration of, the Chapter 11 Cases, the 
Combined Plan and Disclosure Statement, the negotiation, formulation, preparation, and pursuit of the DIP Facility, 
the Sale, and the Asset Purchase Agreement, the Pursuit of Confirmation, the Solicitation of votes on the Combined 
Plan and Disclosure Statement, the confirmation of the Combined Plan and Disclosure Statement, the consummation 
of the Combined Plan and Disclosure Statement, the administration of the Combined Plan and Disclosure Statement, 
the property to be liquidated and/or distributed under the Combined Plan and Disclosure Statement, or any post-
petition act taken or omitted to be taken in connection with, or in contemplation of, the liquidation of the Debtors, 
except for their willful misconduct or gross negligence as subsequently determined by a final order of a court of 
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fiduciaries of the Estates, namely the Prepetition Secured Parties, the DIP Secured Parties and the 

Buyer.  See UST Objection, ¶ 49.  HE joins in such objection.  See HE Objection, ¶ 14.  As noted 

in the Objection Response Chart, the Plan Proponents have resolved the U.S. Trustee’s objection 

to the Exculpation provision.  HE has not provided or articulated an independent basis to object to 

such provision.  Therefore, the Plan Proponents believe that HE’s objection should be resolved.  

See In re LBI Media, Inc., et al., Case No. 18-12655 (CSS) (Bankr. D. Del. Mar. 12, 2019) Hr’g 

Tr. at 12:22-25 (“A joinder is not a motion. And if . . . an underlying motion is dismissed or denied, 

the joinder in and of itself is obviously dismissed and denied . . . and cannot exist independently.”).   

18. To the extent HE continues to press its objection, the Plan Proponents believe that 

the Exculpation provision is appropriate. Each of the Exculpated Parties, including Prepetition 

Secured Parties, the DIP Secured Parties and the Buyer, has participated in the Debtors’ Chapter 

11 Cases in good faith.  Without the support of the Exculpated Parties, the Debtors would not have 

been able to execute their chapter 11 strategy, commence these Chapter 11 Cases, and, together 

with the Committee, propose the Combined Plan and Disclosure Statement supported by a majority 

of the Debtors’ creditors. 

19. The Exculpation Provision is necessary to protect parties that have made substantial 

contributions to the Debtors’ reorganization from collateral attacks related to good faith acts or 

omissions related to the Debtors’ restructuring.  Further, the scope of the Exculpation Provision is 

appropriately tailored to cover only actions taken in connection with the negotiation of the 

Combined Plan and Disclosure Statement and will not affect any liability that arises from fraud, 

gross negligence, or willful misconduct, as determined by final order.  Courts in this and other 

 
competent jurisdiction, and in all respects shall be entitled to rely reasonably upon the advice of counsel with respect 
to their duties and responsibilities under the Combined Plan and Disclosure Statement. 
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districts have approved similar exculpation provisions in chapter 11 plans of similarly-situated 

debtors   

20. Moreover, the proposed Exculpation of Prepetition Secured Parties and the DIP 

Secured Parties is limited to the rights provided under section 1125(e) of the Bankruptcy Code.  

Section 1125(e) of the Bankruptcy Code contains a “safe harbor” that limits the liability of plan 

proponents, including creditors, in connection with the good faith solicitation of a plan.  11 U.S.C. 

§ 1125(e).  It provides that: A person that solicits acceptance or rejection of a plan, in good faith 

and in compliance with the applicable provisions of this title, or that participates, in good faith and 

in compliance with the applicable provisions of this title, in the offer, issuance, sale, or purchase of 

a security, offered or sold under the plan, of the debtor, of an affiliate participating in a joint plan 

with the debtor, or of a newly organized successor to the debtor under the plan, is not liable, on 

account of such solicitation or participation, for violation of any applicable law, rule, or regulation 

governing solicitation of acceptance or rejection of a plan or the offer, issuance, sale, or purchase 

of securities.  The Prepetition Secured Parties, the DIP Secured Parties, and Buyer have been 

intricately involved in the negotiation, solicitation and confirmation of the Combined Plan and 

Disclosure Statement. As such, the inclusion Prepetition Secured Parties, the DIP Secured Parties, 

and Buyer as Exculpated Parties in the Combined Plan and Disclosure Statement is appropriate and 

should be approved because it encompasses the statutory limitation of liability provided to plan 

proponents in section 1125(e) of the Bankruptcy Code. 

IV. The HE Objection Should Be Overruled. 

21. HE, an unsecured creditor, filed an Objection to the Combined Plan and Disclosure 

Statement.  HE’s Objections, which are addressed specifically in the Objection Response Chart 

assert, among other things, that: (i) although HE opted out of the Third-Party Releases in Article 
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XIII.D of the Combined Plan and Disclosure Statement, the Plan improperly seeks to enjoin 

litigation by third parties against the potential targets of the Estate Causes of Action; (ii) the 

Combined Plan and Disclosure Statement is ambiguous as to the treatment of HE’s restrictive 

covenants contained in the CNUND Agreement; and (iii) HE voted its ballot rejecting the 

Combined Plan and Disclosure Statement and, therefore, the Plan Proponents cannot confirm the 

Plan without establishing that it satisfies the requirements of section 1129(b). 

22. The Plan Proponents submit that the Combined Plan and Disclosure Statement is 

not ambiguous as the Third-Party Release does not apply to any party that has properly opted out 

of the release.  Article XIII.A of the Combined Plan and Disclosure Statement provides for an 

injunction that is necessary to implement the release and exculpation provisions.  While HE did, 

in fact, vote its asserted $5,281,911 claim to reject the Combined Plan and Disclosure Statement, 

contrary to HE’s assertion, it did not opt-out of the Third-Party Releases.  See Voting Certification, 

Ex. A.  HE now seeks to use its vote to reject the Combined Plan and Disclosure Statement and 

Objection as leverage to be expressly carved-out of the Third Party Releases and the Combined 

Plan and Disclosure Statement’s injunction provision, which should not be permitted.  This, at best 

ambiguous position taken by HE, is prejudicial to the interests of all other general unsecured 

creditors as it seeks preferential treatment to pursue claims against the limited assets available for 

recoveries to creditors of the estates.    

23. Further, in its proposed language for inclusion in the Confirmation Order, HE is 

essentially requesting a declaratory judgment as to whether the CNUND Agreement is an 

executory contract.  The Combined Plan and Disclosure Statement is clear.  To the extent the 

CNUND Agreement is executory, it will be rejected on the Effective Date of the Combined Plan 

and Disclosure Statement and the impact of rejection will be governed by the terms of the 
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Bankruptcy Code and applicable law.  The Plan Proponents do not have an obligation to HE or 

any other creditor to include an affirmative statement in the Plan or Confirmation Order as to 

whether a contract may be executory or otherwise and its rights resulting from any rejection.  

24. HE has not asserted a proper basis for inclusion of the requested clarifying language 

in the Confirmation Order and the HE Objection should be overruled for the reasons outlined 

herein and in the Objection Response Chart.  

CONCLUSION 

For the reasons set forth in this reply, the Plan Proponents respectfully request that the 

Court overrule the Objection and confirm the Combined Plan and Disclosure Statement. 

 

Dated: October 25, 2021 
 Wilmington, Delaware 
 

 

  
PACHULSKI STANG ZIEHL & JONES LLP 
 
/s/ Timothy P. Cairns 
Laura Davis Jones (DE Bar No. 2436)  
David M. Bertenthal (CA Bar No. 167624)  
Timothy P. Cairns (DE Bar No. 4228)  
919 North Market Street, 17th Floor  
P.O. Box 8705  
Wilmington, Delaware 19899 (Courier 19801) 
Telephone: (302) 652-4100  
Facsimile: (302) 652-4400  
Email: ljones@pszjlaw.com    
            dbertenthal@pszjlaw.com    
            tcairns@pszjlaw.com 
  
 
 
 
 
 
 
  

FOX ROTHSCHILD LLP 
 
/s/ Seth A. Niederman 
Seth A. Niederman (DE No. 4588)  
919 North Market Street, Suite 300 
Wilmington, DE 19899-2323  
Telephone: (302) 654-7444  
Facsimile: (302) 656-8920 
Email: sniederman@foxrothschild.com  
 
     -and-  
 
Michael A. Sweet (admitted pro hac vice)  
345 California Street, Suite 2200  
San Francisco, California 94104  
Telephone: (415) 364-5540  
Facsimile: (415) 391-4436  
Email: msweet@foxrothschild.com 
 
     -and-  
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Gordon E. Gouveia (admitted pro hac vice) 
321 North Clark Street, Suite 1600  
Chicago, IL 60654  
Telephone: (312) 980-3816  
Facsimile: (312) 517-9201 
Email: ggouveia@foxrothschild.com 

 
CHAPMAN AND CUTLER LLP 
Larry G. Halperin  
Joon P. Hong  
1270 Avenue of the Americas  
New York, New York 10020  
Telephone: 212-655-6000  
Facsimile: 212-697-7210 
Email: halperin@chapman.com      
           joonhong@chapman.com 
 
Counsel for the Debtors  

LOWENSTEIN SANDLER LLP 
Robert Hirsh (admitted pro hac vice)  
Eric Chafetz (admitted pro hac vice)  
1251 Avenue of the Americas New Yor
NY 10020 Telephone: (212) 262-6700 
Email: rhirsh@lowenstein.com  
 echafetz@lowenstein.com 
 
Counsel for the Official Committee 
Unsecured Creditors 
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Objection Response Chart1 
 

 
1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Reply, as applicable.  
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 Objecting Party Summary of Objection Plan Proponents’ Response Status 
1. The Office of the 

United States Trustee 
(the “U.S. Trustee”) 
 
(D.I. 366) 

a. The U.S. Trustee objects to the Third-Party 
Releases applying to the Holders of Subordinated 
Notes and Interests who do not vote on the Combined 
Plan and Disclosure Statement and are deemed to 
reject but fail to return an Opt-Out Form.  The U.S. 
Trustee argues that failing to return an Opt-Out Form 
is not consent by the Holders of the Subordinated 
Notes and Interests to the Third-Party Releases.    
 
The U.S. Trustee also objects to the Third-Party 
Releases applying to general unsecured creditors who 
are entitled to vote on the Combined Plan and 
Disclosure Statement, but fail to vote and do not 
return an Opt-Out Form.  The U.S. Trustee argues that 
failing to return an Opt-Out Form is not consent by 
those creditors to the Third-Party Releases.   
 

For the reasons stated in the Reply, the Plan 
Proponents submit that this objection should be 
overruled.  See Reply ¶¶ 7–16. 

Unresolved. 

b. The U.S. Trustee argues that the Combined Plan 
and Disclosure Statement cannot be confirmed 
because the Third-Party Releases are nonconsensual 
and do not meet the standards required by the Third 
Circuit.  The U.S. Trustee specifically argues that the 
Debtors have not met the “extraordinary 
circumstances” threshold to provide for Third-Party 
Releases. 
 

For the reasons stated in the Reply, the Plan 
Proponents submit that the Third-Party Releases 
are consensual and this objection should be 
overruled.  See Reply ¶¶ 7–16. 

Unresolved. 

c. The U.S. Trustee asserts that inclusion of each 
parties’ “Related Persons” in the definition of 
“Releasing Parties” results in an overbroad definition 
that has the potential to release parties who are not 
participating in, or aware of, the Chapter 11 Cases and 
therefore cannot consent.       
 

The Plan Proponents revised the definition of 
Releasing Parties in the Combined Plan and 
Disclosure Statement to: 
 
Releasing Parties” means, individually and 
collectively: (i) each Holder of a Claim or 
Interest that: (a) votes to accept the Combined 
Plan and Disclosure Statement; (b) is 
conclusively deemed to have accepted the 
Combined Plan and Disclosure Statement or is 
otherwise being paid in full under the Plan; (c) 
abstains from voting on the Combined Plan and 

Resolved. 
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Disclosure Statement and does not opt out of the 
releases contained in the Combined Plan and 
Disclosure Statement; (d) votes to reject the 
Combined Plan and Disclosure Statement and 
does not opt out of the releases contained in the 
Combined Plan and Disclosure Statement; or (e) 
is conclusively deemed to have rejected the 
Combined Plan and Disclosure Statement and 
does not opt out of the releases contained in the 
Combined Plan and Disclosure Statement; and 
(ii) the Related Persons of Committee and each 
of its members in such capacity; and (iii) with 
respect to each of the foregoing Entities in 
clauses (i) and (ii), such Entities’ or Persons’ 
successors and assigns. 
 
See Combined Plan and Disclosure Statement, 
Article V. 
 

d. The U.S. Trustee requests that exculpation be 
limited to Estate fiduciaries.   
 
The U.S. Trustee is concerned that the Exculpated 
Parties definition includes the Prepetition Secured 
Parties, the DIP Secured Parties, and the Buyer as 
parties to be exculpated. 
 
The U.S. Trustee argues that the Related Persons 
definition includes former officers, directors, 
principals, partners, members, managers, 
shareholders, attorneys, accountants, financial 
advisors, investment bankers, as well as these persons 
successors and assigns, who may not have served as 
fiduciaries in these Chapter 11 Cases. 
 

The Plan Proponents revised the definition of 
Exculpated Parties in the Combined Plan and 
Disclosure Statement to: 
 
“Exculpated Parties” means, individually and 
collectively, in each case solely in their capacity 
as such, each and all of: (i) the Debtors; (ii) the 
Committee and the members of the Committee; 
and (iii) solely to the extent permissible under 
section 1125(e) of the Bankruptcy Code, the 
Prepetition Secured Parties, the DIP Secured 
Parties and the Buyer; and (iv) the Related 
Persons of with respect to each of the foregoing 
Entities or Person, such Entity or Person’s (a) 
current and former officers, directors, 
principals, partners, members, managers, 
shareholders, attorneys, accountants, financial 
advisors, investment bankers during the 
pendency of the Chapter 11 Cases, and (b) their 
respective successors and assigns all in their 
capacities as such; provided, however, that no 

Resolved. 
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Person identified in the APA as being the 
potential target of an Excluded Action (as 
defined in the APA) shall be an Exculpated 
Party. 
  
See Combined Plan and Disclosure Statement, 
Article V. 
 

e. The U.S. Trustee argues that to the extent that the 
Prepetition Secured Parties, the DIP Secured Parties, 
and the Buyer seek protections under section 1125(e) 
of the Bankruptcy Code, such provision should not be 
included in the definition of Exculpated Parties. 

The Plan Proponents removed the section 
1125(e) language in the Exculpated Parties 
definition in the Combined Plan and Disclosure 
Statement and made the following addition to 
Article XIII.B of the Combined Plan and 
Disclosure Statement: 
 
THE PREPETITION SECURED PARTIES, 
THE DIP SECURED PARTIES AND THE 
BUYER, THE PROFESSIONALS AND THE 
ADVISORS RETAINED BY THE 
FOREGOING PERSONS AND/OR ENTITIES 
(EACH IN THEIR RESPECTIVE 
CAPACITIES AS SUCH) AND THE 
EXCULPATED PARTIES HAVE, AND 
UPON CONFIRMATION SHALL BE 
DEEMED TO HAVE, PARTICIPATED IN 
GOOD FAITH AND IN COMPLIANCE WITH 
THE APPLICABLE PROVISIONS OF THE 
BANKRUPTCY CODE, INCLUDING WITH 
REGARD TO THE DISTRIBUTIONS OF 
ANY SECURITIES PURSUANT TO THE 
PLAN AND, THEREFORE, ARE NOT AND 
SHALL NOT BE LIABLE AT ANY TIME 
FOR THE VIOLATIONS OF ANY 
APPLICABLE LAW, RULE, OR 
REGULATION GOVERNING THE 
SOLICITATION OF ACCEPTANCES OR 
REJECTIONS OF THE PLAN OR SUCH 
DISTRIBUTIONS MADE PURSUANT TO 
THE PLAN. 

Resolved. 
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f.   The U.S. Trustee also objects to the provision in 
the Liquidating Trust Agreement which provides 
Post-Effective Date exculpation of the Liquidating 
Trustee and its Professionals and other related parties. 
 

The Liquidating Trust Agreement has been 
revised to require the Liquidating Trust to seek 
approval of any Post-Effective Date exculpation 
in accordance with the entry of the Final Decree.  
See Liquidating Trust Agreement, Article 6. 
 

Resolved. 

g. The U.S. Trustee argues that the Plan does not 
comply with the Bankruptcy Code, Bankruptcy Rules, 
and Local Rules in the provision for dismissing the 
Dismissed Debtors and closing the respective cases on 
the Effective Date of the Combined Plan and 
Disclosure Statement. 
 

The Plan Proponents modified Article XV.B of 
the Combined Plan and Disclosure Statement to 
require the Liquidating Trust to file a motion 
seeking Final Decree to close the Chapter 11 
Cases of the Dismissed Debtors after the 
Effective Date.   

Resolved. 

2. HE, Inc. (“HE”) 
 
(D.I. 373) 

a. HE objects to the Injunction Provision of the 
Combined Plan and Disclosure Statement in Article 
XIII.A as overbroad and failing to comply with 
section 1129(a)(1) of the Bankruptcy Code.  HE 
argues that (i) the Debtors are not entitled to a 
discharge or the statutory injunction, (ii) the 
Injunction Provision is not tied to any releases given 
under the Combined Plan and Disclosure Statement.  
 
The Combined Plan and Disclosure Statement seeks 
to enjoin litigation by third parties against the 
potential targets of the Estate Causes of Action.  

The Combined Plan and Disclosure Statement 
does not provide a discharge for the Debtors 
under section 1141 of the Bankruptcy Code, and 
the relief provided under the Combined Plan and 
Disclosure Statement is permissible under the 
Bankruptcy Code and supported by the Killion 
Declaration.  Article XIII.A of the Combined 
Plan and Disclosure Statement provides for an 
injunction that is necessary to implement the 
Plan, and the release and exculpation provisions. 
Accordingly, the Combined Plan and Disclosure 
Statement does not provide for a discharge.  See 
Confirmation Hr’g Tr. 23:9–24:15, In re JRV 
Group USA L.P., No. 19-11095 (CSS) (Bankr. 
D. Del. June 19, 2020) [D.I. 456] (concluding 
that, when taken together, payments made under 
the liquidating plan in satisfaction of claims, 
related debtor and third-party releases, and a 
supporting injunction did not result in a 
discharge). 
 
The Plan Proponents submit that the Combined 
Plan and Disclosure Statement is not ambiguous 
– the Third-Party Release does not apply to any 
party that has properly opted out of the release.  
As noted in the Reply, HE failed to opt out in 
accordance with the procedures set forth in the 

Unresolved. 
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Combined Plan and Disclosure Statement, Plan 
Procedures Order, and Ballot.  A creditor who 
properly opts out of the Third-Party Release in 
Section XIII.D of the Plan and Disclosure 
Statement is not precluded from bringing any 
direct claims against any non-Debtors in 
accordance with the terms of the Plan.  If and 
when that creditor actually formally asserts a 
claim, and that claim is covered by D&O 
insurance, to the extent there is a demand made 
on the D&O insurance policy, the creditor or the 
defendant may seek relief from the Injunction 
Provision in the Combined Plan and Disclosure 
Statement and/or engage with the Liquidating 
Trustee regarding the best path forward.  The 
limited available D&O proceeds will be the only 
material asset vesting in the Liquidating Trust 
for the benefit of the Beneficiaries including 
creditors who properly opted out.  An orderly 
process overseen by the Bankruptcy Court at the 
appropriate time, when the issue is ripe, is the 
appropriate mechanism, rather than a carve-out 
from the Injunction Provision of the Combined 
Plan and Disclosure Statement in favor of 
certain creditors and to the detriment of all other 
Beneficiaries.   
 

b. HE argues that the Exculpation Provision of the 
Plan in Article XIII.B is overbroad and fails to comply 
with section 1129(a)(1) of the Bankruptcy Code and 
adopts the U.S. Trustee’s related argument in the UST 
Objection. 
 

See Plan Proponents Response to U.S. Trustee’s 
objection to same above. 

The Plan Proponents 
have resolved the U.S. 
Trustee’s objection to 
the Exculpation 
Provision.  HE has 
not provided or 
articulated an 
independent basis to 
object to such 
provision.  Therefore, 
the Plan Proponents 
believe that this 
objection should be 
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resolved.  See In re 
LBI Media, Inc., et al., 
Case No. 18-12655 
(CSS) (Bankr. D. Del. 
Mar. 12, 2019) Hr’g 
Tr. at 12:22-25 (“A 
joinder is not a 
motion. And if . . . an 
underlying motion is 
dismissed or denied, 
the joinder in and of 
itself is obviously 
dismissed and denied 
. . . and cannot exist 
independently.”). 

c. HE argues that the Combined Plan and Disclosure 
Statement is not clear as to the treatment of HE’s 
agreements including the Restrictive Covenants in the 
CNUND Agreement dated July 15, 2015 and requests 
language be added to the Confirmation Order, among 
other things, legally characterizing such claims and 
releasing HE from certain restrictive covenants 
thereunder. 
 
 

The Plan Proponents submit that the Combined 
Plan and Disclosure Statement is clear that all 
Executory Contracts not already assumed or 
rejected will be rejected as of the Effective Date.  
To the extent the HE Agreement is an Executory 
Contract it will be rejected as of the Effective 
Date of Combined Plan and Disclosure 
Statement and HE’s and the Estates’ rights and 
obligations under the CNUND Agreement are 
governed by the Bankruptcy Code and state law.   
HE’s use of the confirmation process to request 
clarification is essentially an inappropriate 
request for a declaratory judgment and should be 
overruled.  The Court has been provided with no 
basis to conclude that any of the HE agreements 
are Executory Contracts and, even if they are 
executory, what the legal consequences will be 
if such agreements are, in fact, rejected pursuant 
to section 365 of the Bankruptcy Code. 
 

Unresolved. 

d. HE argues that the Plan Proponents cannot satisfy 
section 1129(a)(8) of the Bankruptcy Code because 
Class 4 rejected the Plan as a result of HE’s vote to 
reject the Plan.  HE argues that the Plan Proponents 
will need to establish that the Combined Plan and 

For the reasons stated in the Killion Declaration, 
the Plan Proponents submit that this objection 
should be overruled.  See Killion Declaration ¶¶ 
29–32. 

Unresolved. 
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Disclosure Statement satisfies the section 1129(b) 
cram down requirement of the Bankruptcy Code. 
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1 UNITED STATES BANKRUPTCY COURT

2 SOUTHERN DISTRICT OF NEW YORK

3 Case No. 18-22279-RDD

4 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

5 In the Matter of:

6

7 TOPS HOLDING II CORPORATION,

8

9           Debtor.

10 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

11

12                United States Bankruptcy Court

13                300 Quarropas Street, Room 248

14                White Plains, NY 10601

15

16                September 27, 2018

17                10:10 AM

18

19

20

21 B E F O R E :

22 HON ROBERT D. DRAIN

23 U.S. BANKRUPTCY JUDGE

24

25 ECRO:  CLAIRE LOGUE TOGHER
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Pg 1 of 56
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1 HEARING re Motion to Assume Leases or Executory Contracts/

2 Debtors' Motion for (I)  Authorization to Enter Into, and

3 Approval of, Ahold Delhaize Subsidy Agreement, (II)

4 Assumption of Ahold Delhaize Subsidized Leases, and (III)

5 Related Relief filed by Sunny Singh on behalf of Tops

6 Holding II Corporation (document #622)

7

8 HEARING re Motion to Shorten Time / Motion of Debtors to

9 Shorten Notice Period and Schedule Hearing with Respect to

10 Debtors Motion for (I) Authorization to Enter into, and

11 Approval of, Ahold Delhaize Subsidy Agreement, (II)

12 Assumption of Ahold Delhaize Subsidized Leases, and (III)

13 Related Relief (related document(s)622) (document #623)

14

15 HEARING re Motion to Approve / Debtors Motion for an Order

16 (I) Approving Disclosure Statement; (II) Establishing Notice

17 and Objection Procedures for confirmation of the Plan; (III)

18 Approving solicitation Packages and Procedures for

19 Distribution Thereof; (IV) Approving the Forms of Ballots

20 and Establishing Procedures for Voting on the Plan; and (V)

21 Granting Related Relief.

22

23

24

25
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1 HEARING re Amended Disclosure Statement/ Disclosure

2 Statement for Amended Joint Chapter 11 Plan of

3 Reorganization of Tops Holding II Corporation and Its

4 Affiliated Debtors (related document(s) 547, 549, 637, 638,

5 548) filed by Sunny Singh on behalf of Tops Holding II

6 Corporation (document #647)

7

8 HEARING re Amended Joint Chapter 11 Plan of Reorganization

9 of Tops Holding II Corporation and Its Affiliated Debtors

10 (related document(s) 637,547,549,548) filed by Sunny Singh

11 on behalf of Tops Holding II Corporation (document #646)

12

13 HEARING re Objection Of The United States Trustee To

14 Disclosure Statement For Joint Chapter 11 Plan Of Tops

15 Holding II Corporation And Its Affiliated Debtors filed by

16 Brian S. Masumoto on behalf of United States Trustee

17 (document #628)

18

19 HEARING re Zolfo Cooper, LLC's First Interim Application for

20 the Period March 7 2018 through June 30, 2018 for Allowance

21 of Compensation for Services Rendered and for Reimbursement

22 of Expenses Incurred as Financial Advisor and Bankruptcy

23 Consultant to the Official Committee of Unsecured Creditors

24 for Official  Committee of Unsecured Creditors, expenses:

25 $6,703.56 (document #508)I
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1 HEARING re Application of Deloitte & Touche LLP as

2 Independent Auditor to the Debtors and Debtors-In-Possession

3 for the Period from February 21, 2018 through June 30,

4 2018, for fee: $173,170.75, expenses: $0.00 (document #510)

5

6 HEARING re First Application of Weil, Gotshal & Manges LLP,

7 as Attorneys for Debtors, for  Interim Allowance of

8 Compensation for Professional Services Rendered and

9 Reimbursement of Actual and Necessary Expenses Incurred from

10 February 21, 2018 through and including June 30, 2018 for

11 fee: $5,508,506.00, expenses:  $92,181.40 (document #511)

12

13 HEARING re First Interim Application of Morrison & Foerster

14 LLP as Counsel for the official Committee of Unsecured

15 Creditors for Compensation and Reimbursement of Expenses

16 Incurred for the Period March 6, 2018 through June 30, 2018

17 for fee: $1,136,322.00, expenses: $7,067.75 (document #512)

18

19 HEARING re First Interim Fee Application of Epiq Bankruptcy

20 Solutions, LLC for  Compensation for Services and

21 Reimbursement of Expenses as Administrative  Agent for the

22 Debtors and Debtors in Possession for the Period from

23 February 21, 2018 through June 30, 2018 for fee: $40,828.05,

24 expenses: $0.00 (document #513)

25
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1 HEARING re First Interim Fee Application of Deloitte Tax LLP

2 as Tax Services Provider to the Debtors and Debtors-In-

3 Possession for the Period from February 21, 2018 through

4 June 30, 2018, fee: $60,902.50, expenses: $93.18 (document

5 #514)

6

7 HEARING re First Application of Evercore Group L.L.C. for

8 Interim Allowance of Compensation for Professional Services

9 Rendered and Reimbursement of Actual and Necessary Expenses

10 Incurred as Investment Banker for the Debtors for the Period

11 from February 21, 2018 Through and Including June 30, 2018

12 for Evercore Group L.L.C., fee: $3,350,000.00, expenses:

13 $15,082.78 (document #516)

14

15 HEARING re Amended Application for Interim Professional

16 Compensation Second Amended  First Application of Hodgson

17 Russ as Special Co-Counsel to the Debtors1 for the period of

18 February 21, 2018 through June 30, 2018 for Garry M. Graber,

19 Special Counsel, period: 2/21/2018 to 6/30/2018, fee:$3

20 80,124.50, expenses: $20,854.55,  for c/o Garry M. Graber

21 Hodgson Russ LLP, Special Counsel, period: 2/21/2018 to

22 6/30/2018, fee:$380, 124.50, expenses: $20,854.55. (related

23 document(s)5!27) filed by Garry M. Graber (document #534)

24

25
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1 HEARING re Amended First Application for Interim

2 Professional Compensation for Garry M. Graber, Special

3 Counsel, period: 2/21/2018 to 6/30/2018, fee: $383221.50,

4 expenses: $20,866.15, for c/o Garry M. Graber Hodgson Russ

5 LLP, Special  Counsel, fee: $383221.50, expenses: $20866.15

6 (related to #520) (document #527)

7

8 HEARING re Objection to Motion Objection of Certain

9 Landlords to Proposed Cure Amounts (related document(s)622)

10

11 HEARING re Notice of Agenda : Notice of Agenda of Matters

12 Scheduled for Hearing on September 27, 2018 at 10:00 a.m.

13

14

15

16

17

18

19

20

21

22

23

24

25 Transcribed by:  Sonya Ledanski Hyde
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1 A P P E A R A N C E S :

2

3 UNITED STATES DEPARTMENT OF JUSTICE

4      Attorneys for the U.S. Trustee

5      201 Varick Street, Room 1006

6      New York, NY 10014

7

8 BY:  BRIAN MASUMOTO

9

10 MORRISON & FOERSTER LLP

11      Attorneys for Creditors Committee

12      250 West 55th Street

13      New York, NY 10019

14

15 BY:  BRETT H. MILLER

16

17 WEIL, GOTSHAL & MANGES LLP

18      Attorneys for the Debtors

19      767 Fifth Avenue

20      New York, NY 10153

21

22 BY:  SUNNY SINGH

23      RAY C. SCHROCK

24      ADRIANA GEORGALLAS

25      PALOMA VAN GROLL
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1 HUNTON ANDREWS KURTH LLP

2      Attorneys for Ahold U.S.A. and Affiliates

3      200 Park Avenue

4      New York, NY 10166

5

6 BY:  ROBERT A. RICH

7

8 PREVIANT

9      Attorneys for

10      310 West Wisconsin Avenue, Suite 100 MW

11      Milwaukee, WI 53203

12

13 BY:  FREDERICK PERILLO

14

15 MORGAN, LEWIS & BOCKIUS LLP

16      Attorneys for DIP ABL Agent

17      One Federal Street

18      Boston, MA 02110

19

20 BY:  JULIA FROST-DAVIES

21

22

23

24

25
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1 KILPATRICK TOWNSEND & STOCKTON LLP

2      Attorneys for

3      1114 Avenue of the Americas

4      New York, NY 10036

5

6 BY:  GIANFRANCO FINIZIO

7

8 COHEN WEISS & SIMON LLP

9      Attorneys for UFCW Local One

10      900 Third Avenue

11      New York, NY 10022

12

13 BY:  HIRAM M. ARNAUD

14

15 ECKERT SEAMANS CHERIN & MELLOTT, LLC

16      Attorneys for Supermarket Mgmt

17

18 PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

19      Attorneys for the Ad Hoc Term Loan Group

20      1285 Avenue of the Americas

21      New York, NY 10019

22

23 BY:  ROBERT BRITTON

24

25
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1 KELLEY DRYE & WARREN LLP

2      Attorneys for

3      101 Park Avenue

4      New York, NY 10178

5

6 BY:  SCOTT L. FLEISCHER

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 10

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 10 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 37 of 83



1 ALSO PRESENT TELEPHONICALLY:

2

3 RAHMAN CONNELLY

4 NEAL DONNELLY

5 LEAH EISENBERG

6 NICK KALUK

7 DAVID MACGREEVEY

8 KERRI MUMFORD

9 SUNNY SINGH

10 ANGELA TSAI

11 VERA KANOVA

12 RICK COBB

13 GARRY GRABER

14 GREGORY HESSE

15 JOSEPH SHEERIN

16 ANA LUCIA HURTADO

17 J. SHEERIN

18 A. HURTADO

19 MERYL ROTHCHILD

20 JASON DIBATTISTA

21 BRENTON DADEY

22 JOHN BRINGARDER

23

24

25

Page 11

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 11 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 38 of 83



1                     P R O C E E D I N G S

2           THE COURT:  Okay.  Good Morning. In re: Topps

3 Holding II Corp. et al.

4           MR. SINGH:  Good Morning, Your Honor.  Sunny

5 Singh; Weil, Gotshal, Manges, on behalf of the Debtors.

6           Your Honor, I'm joined today by my partner, Ray

7 Schrock, and my colleagues Andriana Georgallas and Paloma

8 Van Groll.  Also with us today in the courtroom is Mr. Frank

9 Curci, the CEO for Topps and Elliot Ross of Evercore.

10           Your Honor, we do have a few matters on for today,

11 including the very important motion for approval of the

12 Debtor's disclosure statement and proposed solicitation

13 procedures.  Before we get to that, we did file an agenda.

14 I do have a couple of motions before that, if I can just go

15 in the order of agenda, Your Honor?

16           THE COURT:  That's fine.

17           MR. SINGH:  Okay. First, we have the two related

18 motions for the Ahold Subsidy Agreement.  There is a

19 substantive motion for approval of that agreement and

20 related assumption of leases, as well as the procedural

21 motion for consideration of the motion on short notice.

22           Your Honor, with respect to the procedural motion,

23 we did file a request for short notice and laid out the

24 reasons we believe the Court should consider the motion.

25 Now, namely the 365(d)(4) deadline with a number of
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1 landlords does expire between September 28th and October

2 4th.  In addition, the disclosure statement incorporates in

3 the valuation as well as the projections that the subsidy

4 agreement would be consummated.  And so if that were not the

5 case, we'd need to go back and revise the projections.

6           No objections have been filed.  I would note we of

7 course reviewed the motion on the substance of the agreement

8 with the ad hoc committee of the UCC, both of whom are

9 supportive.  Just, Your Honor, we filed a motion as soon as

10 we could and we did get the deal signed.

11           THE COURT:  Okay.  And that -- there was at least

12 seven days' notice for that portion of the motion that

13 provided the assumption of the leases, right?

14           MR. SINGH:  That's correct, Your Honor.  So I

15 don't think we're actually short on that with respect to the

16 objection.

17           THE COURT:  It's just the 21-day period for a

18 363(b) transaction.

19           MR. SINGH:  That's exactly right, Judge.

20           THE COURT:  Okay.  All right.  I'll grant the

21 motion to shorten.  This case has had a very active group of

22 secured lenders as well as an active creditor's committee

23 and I believe they've had sufficient time to review this

24 motion, and I accept the time pressure for the 363(b) aspect

25 of it.

Page 13

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 13 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 40 of 83



1           MR. SINGH:  Thank you, Judge.  Your Honor, then

2 moving to the substantive motion for approval of the Ahold

3 Subsidy Agreement, the assumption of the underlying leases

4 and the transfer to them this property that we identified in

5 the motion.

6           Your Honor, as you are aware and as we've

7 identified in the motion and the disclosure statement, the

8 Debtors have been engaged in an extensive real estate review

9 and negotiation process for months now, with the assistance

10 and support of their advisors, including Hilco Real Estate,

11 as well as the ad hoc committee, the UCC, their advisors.

12 That's included not only approaching our landlords on

13 negations of leases, but also Ahold, which prior to 2007 was

14 the owner of Topps and is a guarantor on 53 leases operated

15 by the Debtors.

16           Your Honor, the transaction is pretty simple.  In

17 exchange for the assumption of 50 stores -- 50 leases,

18 excuse me, that are guaranteed by Ahold, 41 of which Your

19 Honor has already authorized pursuant to the lease

20 procedures order, and the nine subsidized leases that are

21 identified in the exhibit to the motion, Ahold has agreed to

22 subsidize monthly payments for 72 months, aggregating about

23 $23.4 million.

24           We think this is a fantastic deal for the estate.

25 It allows us to keep these nine stores that were being
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1 considered for potential rejection open, and we get to

2 preserve the jobs and get the monetary support needed to

3 hopefully turn these into profitable locations.

4           Your Honor, the remaining terms are summarized in

5 the motion and the agreement's been filed with the Court.

6 The only objections are cure objections by landlords.  And

7 we would propose to address them as we've been addressing

8 all cure objections in the case, which is we would assume

9 the lease, pay the undisputed portion of the cure, and

10 reserve the disputed portion until we can reconcile the

11 differences.

12           THE COURT:  Okay.

13           MR. SINGH:  No other objections, Your Honor.

14           THE COURT:  One cure objection came in yesterday

15 by the objection deadline in the afternoon.

16           MR. SINGH:  That's right.

17           THE COURT:  By the Benderson landlords.  And the

18 difference in cure amount is pretty dramatic.  That doesn't

19 change the Debtor's analysis?  I just want to make sure they

20 focused on that objection.

21           MR. SINGH:  That's right, Your Honor.  We have

22 looked at it and we are in the process of reconciling it.

23 It doesn't change the analysis that there should be an

24 assumption here, and we believe we'll be able to work

25 through the numbers.
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1           THE COURT:  Okay.  And just to be clear, the Ahold

2 Agreement doesn't get rid of Ahold's guarantee; it just

3 makes it less likely that the guarantee will be called on.

4           MR. SINGH:  That's exactly right, Judge.  They

5 preserved all their defenses.  I don't know what they plan

6 to argue with landlords later, but there's nothing in the

7 agreement that Your Honor is approving today that would

8 affect their relationship as a guarantor.

9           THE COURT:  Okay.  Does anyone have anything to

10 say on this motion?  Any aspect of it?

11           MR. FLEISCHER:  Good Morning, Your Honor.  Scott

12 Fleischer, Kelley Drye & Warren, behalf of several

13 landlords, including Benderson referenced in the objection.

14           I can recall on the report for that cure amount I

15 believe there were some past due taxes which constituted the

16 largest portion of that.  And we'll work with the Debtors as

17 we have on all of our other properties, and I'm sure we'll

18 be able to figure something out.

19           THE COURT:  Okay, very well.  Thank you.

20           MR. FLEISCHER:  Thank you.

21           THE COURT:  All right.  As you noted, the motion

22 is unopposed except for cure objections, which the Debtors

23 will deal with as they've been dealing with cure objections

24 throughout the case.  The motion sets forth a valid set of

25 business reasons for entering into the Ahold Subsidy
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1 Agreement, which I find to be in the best interest of the

2 estate.  So I will grant the motion.

3           MR. SINGH:  Thank you, Your Honor.

4           THE COURT:  You can email that order to chambers.

5           MR. SINGH:  Okay.  Thank you, Judge.

6           THE COURT:  And the separate order setting the

7 hearing for the day -- for today.

8           MR. SINGH:  Yes.

9           THE COURT:  It's maybe counterintuitive that I

10 would schedule a hearing on the motion to shorten notice for

11 today.  But my approach to motions to shorten notice is it's

12 much better to give parties some time to object to a motion

13 to shorten notice as opposed to doing it ex parte, which is

14 the process that is the alternative for it.  So it's

15 conceivable someone could have stood up today and said I

16 haven't had enough notice, in which case that would be the

17 end of it.  But that wasn't the case here.

18           MR. SINGH:  Thank you, Your Honor.  We'll submit

19 those orders.  And we have some -- a few wording changes

20 that the landlord's counsel requested, literally a few words

21 here.  And then we'll just send you a redline.

22           THE COURT:  Okay and you'll copy the committee

23 council and --

24           MR. SINGH:  Yes.  We'll copy the relevant parties.

25           THE COURT:  -- and the ad hoc committee's council.
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1 Okay.

2           MR. SINGH:  Judge, that takes us to the disclosure

3 statement motion.  And I'm pleased to report that the plan

4 is fully consensual among the economic parties and

5 interests.  That includes the ad hoc committee and now also

6 includes the UCC.  We did file an updated plan and

7 disclosure statement, yesterday was the final version, after

8 finalizing our negotiations with the UCC and after we

9 reached agreement.

10           In addition, I would note the UFCW local and

11 pension are also supportive of the plan, as reflected in the

12 settlement agreement Your Honor approved a few weeks back.

13           Your Honor, getting to this point almost with zero

14 litigation has been a monumental achievement for the

15 Debtors.  Frankly, it's a model case for how Chapter 11 is

16 supposed to work.

17           The Debtors have worked systematically through

18 their issues to maximize value and recoveries in an

19 expedient and efficient manner.  To that end, Your Honor,

20 the Debtors have settled with their unions and pension

21 plans, all without litigation.  That's both the teamsters

22 and the UFCW, settlements Your Honor has already approved.

23 We've assumed our supply agreement with C&S.  We negotiated

24 a substantial deleveraging through the plan with the support

25 of the ad hoc committee holding 87 percent of the amount of
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1 the pre-petition bonds.

2           We have renegotiated numerous leases, and Your

3 Honor just approved the Ahold Subsidy Agreement.  And we've

4 also agreed to a plan compromise with the UCC that's now

5 incorporated in the amended plan and disclosure statement

6 filed with the Court.

7           And that's all been accomplished, Your Honor, in

8 seven months.  And we do expect to be out in nine months of

9 Chapter 11.

10           Today we do still have the objection of the United

11 States Trustee open.  We tried to address their objection

12 and issues they raised in our responses, including the

13 additional disclosures that have been made in the amended

14 disclosure statement.  I believe Mr. Masumoto will address

15 to the Court what he believes is still open.

16           But before we do that, just for the record I

17 wanted to review a couple of the filings and make sure that

18 everybody is aware what's been filed and allow the parties,

19 perhaps the UCC and others, to speak.

20           Your Honor, we filed yesterday, and you should

21 have all of these materials, the amended plan and the

22 disclosure statement, which were filed at ECF 646 and 647

23 respectively, including redlines at ECF 648.

24           THE COURT:  Right.  I've been through those.

25           MR. SINGH:  Okay.  And then we also filed at ECF
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1 629 a few days ago the exhibits to the plan that were being

2 finalized and were not filed originally at the time of the

3 plan.  That includes the ABL term sheet with Bank of

4 America, our current DIP ABL lender, some changes to the

5 exit term loan and exit notes term sheets, and then the

6 midterm sheet.

7           In terms of scheduling, Your Honor, we've laid out

8 the schedule, our proposed schedule to the motion on Page 4

9 for solicitation and confirmation.  We are seeking a

10 November 8th confirmation hearing.  That's a date we've

11 cleared with your chambers already.

12           And unless Your Honor has any questions, perhaps

13 I'll let the parties address the issues.  And then we can

14 come back to Mr. Masumoto's objection.

15           THE COURT:  Okay.  Well, are there issues to

16 address?

17           MR. SINGH:  No.  I think people just wanted to

18 make some statements on the record.

19           THE COURT:  Okay, fine.  Okay, that's fine.

20           MR. MILLER:  Morning, Your Honor.  Brett Miller,

21 Morrison and Foerster, on behalf of the official committee

22 of unsecured creditors.

23           THE COURT:  Morning.

24           MR. MILLER:  As of Tuesday afternoon, the

25 creditor's committee was not on board with this disclosure
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1 statement.  We were heavily in negotiations through the

2 weekend, through Tuesday with the ad hoc group and the

3 Debtors.  The reason for the negotiations were that we

4 needed a global deal to include claims, the causes of action

5 that the committee is still investigating to be included in

6 the litigation trust, and language in the disclosure

7 statement which has now been included as a result of the

8 deal and the amended disclosure statement.

9           The committee does support the disclosure

10 statement now.  It does support the releases.  The committee

11 has continued -- is continuing its investigation into claims

12 and causes of action that would be for the benefit of

13 unsecured creditors.  Currently the parties that we are

14 investigating have been involved in informal discovery with

15 us.  To the extent that that informal cooperation ends, we

16 will be back before you seeking Rule 2004 relief.  But

17 hopefully we don't get there.

18           And with that, the committee is supportive of

19 approving the relief request today.  Thank you.

20           THE COURT:  Okay, thank you.

21           MR. SINGH:  Okay, Judge.  I think that really just

22 takes us to the U.S. Trustee's objections.

23           THE COURT:  Well, before we get there, I had two

24 questions about the documents that came in recently.

25           MR. SINGH:  Sure.

Page 21

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 21 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 48 of 83



1           THE COURT:  One I think may just be a typo, and

2 maybe I'm missing something in the plan.  If you go to Page

3 52 of the redline -- and I appreciate that people have been

4 negotiating recently over these provisions.  So maybe this

5 is a typo, maybe I'm just missing something.  If you go to

6 Page 52, which is Article 8 dealing with executory contracts

7 and unexpired leases, (b) of 8.69 --

8           MR. SINGH:  Yes.

9           THE COURT:  -- says -- used to say except as

10 modified by the provisions of this plan, but then continue

11 on.  And now it says except as provided in Section 8.1(a) of

12 the plan.  But I don't think there is a section 8.1(a).  So

13 I'm not sure what that's headed to address.

14           MR. SINGH:  Just one second, Your Honor.

15           THE COURT:  Okay.

16           MR. SINGH:  Your Honor, I think that may just be

17 in the redline.  It says 8.69(a).

18           THE COURT:  Oh, okay.  It's 8.69(a).  All right.

19           MR. SINGH:  I'm sorry.  The correct reference in

20 the clean version is 8.1(a).  I think the redline just

21 screwed up the numbering to write 8.69(a).

22           THE COURT:  For the numbers in Article 8.

23           MR. SINGH:  Yeah.  We'll double check those.

24           THE COURT:  Okay.

25           MR. SINGH:  But I do apologize for that.
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1           THE COURT:  I mean, I just read the redline.

2           MR. SINGH:  Yeah.  No, of course.  That's what I

3 was clearing up for you.  Sorry.

4           THE COURT:  That's fine.  And then on the term

5 sheet for the MIP.

6           MR. SINGH:  Yes.

7           THE COURT:  The management incentive plan.  I'm

8 not sure it's entirely clear.  Ten percent of the fully

9 diluted common equity and reserve for the MIP.  And I think

10 it's broken down into two categories, 67.5 percent set aside

11 on the effective date, although it vests at various times --

12           MR. SINGH:  Right.

13           THE COURT:  -- and then 32.5 percent is separate,

14 it's reserved.  But I'm not sure -- I just want to -- is it

15 reserved for future incentive grants or is it part of what's

16 coming in later for the people covered by today?  That's --

17 I don't -- I'm not saying it should be one way or the other,

18 I just think that should be made clear.

19           MR. SINGH:  Your Honor, it hasn't been decided.

20 So it could be either.

21           THE COURT:  Okay.

22           MR. SINGH:  Yeah.

23           THE COURT:  Well, maybe you should say that, then.

24           MR. SINGH:  Right.

25           THE COURT:  This wasn't -- you know, you could
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1 read it both ways, which I gather was what was intended.

2 But someone might be able -- might argue, well, no, this is

3 for me now today, it's just I'm supposed to -- you know,

4 anyway, it should be made clear.

5           MR. SINGH:  Yes, Your Honor.

6           THE COURT:  Okay.  All right.  So I have read the

7 U.S. Trustee's objection.  It was submitted before the

8 Debtor supplemented their disclosure statement with the MIP

9 term sheet and with some additional language in the

10 disclosure statement.  But I'm happy to hear from the U.S.

11 Trustee on it.

12           MR. MASUMOTO:  Good morning, Your Honor.  Brian

13 Masumoto for the Office of United States Trustee.

14           THE COURT:  Good morning.

15           MR. MASUMOTO:  Your Honor, with respect to the

16 disclosure statement, as Your Honor know, typically some of

17 the issues raised in the disclosure statement ultimately are

18 carried over through the confirmation, and I don't intend to

19 argue them today.  I believe those issues --

20           THE COURT:  But they're fully reserved.

21           MR. MASUMOTO:  Yes.  Yes, Your Honor.  And those

22 issues typically involve the subject matter jurisdiction,

23 the issue of what's deemed as consensual releases, whether

24 or not Metromedia standard is met and certain exculpation --

25 the scope of exculpation.  Part of the reason why we do file
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1 it at the disclosure statement stage is that there is one

2 aspect that really can't be reversed if not raised at the

3 disclosure statement, and that is the ballot.  And in this

4 case, specifically the opt-out provision in the ballot

5 that's indicated.  As Your Honor is aware from our prior

6 appearances in other cases, what concerns us is that opt-out

7 element of the ballot.  That our office prefers that the

8 standard or at least the guidance that was issued in the

9 Chassix decision, that generally prefers an opt-in option.

10           In this case what's intended is that even if a

11 person rejects the plan, they must affirmatively opt-out of

12 the releases.  And I think as indicated in Chassix, that

13 tends to be somewhat of a trap for the unwary.

14           As Your Honor knows, virtually every court, I

15 believe, deems an acceptance of the plan also an acceptance

16 of the releases.  But for purposes of the rejection in this

17 case, not only must you reject the plan, but specifically

18 opt-out of it.  And as indicated, Your Honor, if we didn't

19 raise this issue at the disclosure statement stage and if in

20 fact the Court decided that it should have been an opt-in,

21 they would be too late if raised at the confirmation stage.

22           Accordingly, we do want to raise it at this stage

23 for a ruling by the Court so that there is not an issue of

24 having to look at something retroactively that might

25 essentially be moot.
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1           In addition, there is one other aspect of the

2 disclosure statement objection that we do believe should be

3 addressed, and that is the management incentive plan, or the

4 MIP.

5           Subsequent to the filing of our objection, the

6 exhibits were filed and the MIP term sheet which Your Honor

7 referred to was included or was filed with the Court.  We

8 would like an additional disclosure with respect to the

9 recipients under the MIP, since as Your Honor knows, our

10 office has frequent disputes with the Debtor as to who is an

11 insider and who is not.

12           As to the actual -- the -- whether or not it

13 qualifies under 503(c) as our office -- as we normally

14 raise, that I assume that we can -- that's reserved for

15 confirmation.  But certainly for confirmation purposes as

16 part of the argument, we would like to know if there's an

17 issue regarding who is considered an insider within the

18 scope of the distributions under the MIP.

19           And those are at this point the two objections

20 that I believe for disclosure statement purposes we would

21 like to see addressed by the Court.

22           THE COURT:  Okay.  Well, on the latter point, I

23 think it is appropriate for the disclosure statement when

24 it's discussing the MIP with the cross-reference to the

25 Exhibit D to the plan to state that the Debtors believe as
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1 to how many participants in the MIP would be statutory --

2 would be insiders under Section 101.31 and the percentage,

3 the aggregate percentage available to them.  I don't think

4 you need to list people or the specific amounts.  I think

5 that if someone wants to pursue that, they can take

6 discovery as part of the confirmation.

7           MR. MASUMOTO:  Your Honor, I'm just wondering,

8 would our office be able to determine again who is --

9           THE COURT:  Well, you'll be able to -- if you want

10 to, you can take discovery on it.  I just don't think -- as

11 far as the disclosure statement is concerned, I don't think

12 you need that level of detail beyond what I've said, which

13 is the Debtors to state their view as to how many people if

14 any in the MIP, are insiders under 101.31, and the aggregate

15 percentage that would be attributable to them.

16           MR. MASUMOTO:  Very good.  Thank you, Your honor.

17           THE COURT:  Okay.  On the first point, I had a

18 different reaction to the plan and disclosure statement's

19 treatment of the release of third-party claims than either

20 you or the Debtor, your office or the Debtor.  And I want to

21 go through that and give you all a chance to react to it.

22           First of all, I agree with you that it's

23 appropriate to reserve most of these issues to conformation

24 to see whether there really is an issue.  And that goes to

25 subject matter jurisdiction and constitutional power
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1 certainly.  To my mind, both of those issues should be

2 viewed as confirmation issues because the facts are

3 important and it's not clear to me at this point without a

4 better understanding of what potential causes of action are

5 being released whether there would be any issue as to

6 subject matter jurisdiction.

7           To my mind, the Johns Manville case is actually

8 fairly narrow, deals with fairly narrow facts.  And the

9 Second Circuit this year reiterated its generally broad view

10 of bankruptcy subject matter jurisdiction in SPV Osus LTD v.

11 UBS AG, 882 F.3d 333 (2d Cir. 2018).

12           Secondly, I think courts have continued to take a

13 view that most -- that the court has subject matter

14 jurisdiction over most injunction and release provisions in

15 Chapter 11 plans.  And that's because there's at least

16 related to jurisdiction in almost every situation since that

17 doctrine is quite broad.  And it goes back a long way,

18 including to Corestates Bank, N.A. v. Huls America, Inc.,

19 176 F.3d 187 (3d Cir. 1999).  And the law on the court's

20 power I think is also being clarified more and more to

21 suggest clearly that the court does have the power,

22 including the very recent decision by the district court in

23 Delaware affirming Judge Silverstein in the Millennium Labs

24 case, 2018 U.S. District Lexis 162249, D, Delaware,

25 September 21, 2018.
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1           But if there is an objection, obviously I'll have

2 to deal with it on facts.  So I think that's appropriate --

3 those issues are appropriate to reserve.  And the only thing

4 I'll say is I think that the Debtor's comments, I would

5 modify them a little bit in the disclosure statement which

6 I'll get to when we get to the specific section in light of

7 what I've just said.

8           As far as the objections that you've raised on

9 concerns, I think there's an important issue here that

10 hasn't really been addressed and that the disclosure

11 statement, unless I'm reading the plan wrong, is somewhat

12 misleading on.

13           The discussion about consent in the disclosure

14 statement is all related to the third-party releases.  But

15 the plan has in addition an injunction which I believe is

16 broader than the consensual releases.  If you look at the

17 release provision, it kind of does a tiptoe through the

18 various parties and interests in the case.  And it applies

19 to holders who don't vote, period.  It says, who abstain

20 from voting.  So those are people who are entitled to vote,

21 but don't vote.

22           It also applies -- I'm sorry.  The third-party

23 release, consensual release, is also deemed to apply to

24 those who vote to reject a plan but don't specifically opt

25 out of the releases in their ballots. It applies to those
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1 vote to accept, it applies to the UFCW savings fund.  It

2 applies to each of the released parties and their successors

3 and assigns and people entitled to assert claims on their

4 behalf.

5           So what it doesn't cover, who is not given any

6 release, are those who don't vote on the plan, whether

7 they're deemed to reject, who would be shareholders, who are

8 unimpaired creditors.  Which is a very small class here.

9 It's the other secured claims who either get their

10 collateral back or paid in full in cash or reinstated.

11           But the injunction applies to everybody I think,

12 right?  The injunction enjoins everyone from pursuing claims

13 and causes of action not only against the Debtor, but

14 against the released parties.  So that includes those who

15 are not entitled to vote, including shareholders.

16           So I think there really needs to be more focus on

17 the basis for the injunction.  And I think that the focus on

18 the releases actually by sort of unintended implication

19 diverts one's attention away from the much more powerful

20 injunction.

21           MR. SINGH:  Your Honor, could I address that?

22           THE COURT:  Yeah.

23           MR. SINGH:  I think it's really -- we can

24 certainly address it in the context of disclosure.

25           THE COURT:  Right.

Page 30

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 30 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 57 of 83



1           MR. SINGH:  And I think you are correct.  But

2 here's what the injunction is intended to do.  But I do

3 agree that it probably needs some corrections there.

4           THE COURT:  Okay.

5           MR. SINGH:  As to the Debtors, right, the

6 injunction is intended to implement the discharge.

7           THE COURT:  Sure.

8           MR. SINGH:  Really to make clear whether or not

9 you voted on the plan.

10           THE COURT:  right.

11           MR. SINGH:  Right.  So we need to --

12           MR. SINGH:  There's no problem with that.

13           MR. SINGH:  There's no problem with that.  And as

14 for the released parties, I agree with Your honor.  It

15 really should be an implementing mechanism as to those

16 claims that are actually released under the plan.

17           THE COURT:  Okay.

18           MR. SINGH:  And so we probably need to clarity it

19 in that matter.  And then the exculpation, should Your Honor

20 later approve it, would pick up everybody else as to the

21 limited scope of the exculpation.

22           THE COURT:  Okay.

23           MR. SINGH:  And so I think if we clarify that,

24 that would really connect the injunction provision and the

25 point that you're talking about to the releases.  Because it
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1 wasn't intended to be broader than what the released parties

2 other than the Debtors are actually getting released from.

3           THE COURT:  All right, that's fine.  I think you

4 should put it in bold in any event, too.  The injunction

5 language.

6           MR. SINGH:  In the plan and disclosure statement?

7           THE COURT:  In the disclosure statement.

8           MR. SINGH:  Yes.  That's fine.

9           THE COURT:  All right.  With that clarification, I

10 don't think you need to have language in the non-voting

11 notices that describes the injunction and the effect of the

12 injunction on the parties, because it's now clarified.

13           MR. SINGH:  Yeah.  And, Your Honor, in any event,

14 we're sending everybody a confirmation hearing notice.  And

15 we've, you know, identified in there, which will now be

16 corrected, the relevant provisions to the extent that they -

17 - anybody, you know --

18           THE COURT:  Okay.

19           MR. SINGH: -- reviewed them and believed that they

20 would be applicable.

21           THE COURT:  All right.  So now I'm going to say

22 something that I think may make the U.S. Trustee unhappy,

23 but I think it's important.  It may be important for the

24 disclosure statement to lay this out.

25           When one focuses on releases in a Chapter 11
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1 context, obviously the plan can be viewed as a contract or a

2 supercontract that binds people who haven't signed it.  And

3 so there's language in the decisions about the contractual

4 basis for third-party releases, especially in Judge

5 Bernstein SunEdison decision, 576 B.R. 453.  The whole

6 decision is based on a contract analysis and what is deemed

7 consent.

8           I don't think I've ever disagreed with Judge

9 Bernstein before, but I do disagree with him here.  And it

10 may be just because the parties didn't focus on it.  And I

11 think it's important to focus on because I think the law in

12 this area is getting confused based on how the term non-

13 consensual release was used -- has been used over time.

14           Certainly a consensual release is perfectly fine

15 for a Chapter 11 plan.  And if the intention is to make it

16 truly consensual, i.e. in the form of an agreement, a one-

17 on-one agreement like a normal contract, then I think the

18 U.S. Trustee has the better of the argument on that point.

19 You really need to give people the chance to agree and you

20 need to focus on whether that chance is real or not.  And

21 maybe there are times when it is real because everyone is

22 getting the ballot and it's perfectly clear to them what

23 they have to do to agree or not agree, either way.  There

24 are other times when it isn't that real.

25           But I firmly believe that Congress intended

Page 33

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

18-22279-rdd    Doc 760    Filed 10/17/18    Entered 11/07/18 14:56:04    Main Document 
Pg 33 of 56

Case 21-10883-CTG    Doc 385    Filed 10/25/21    Page 60 of 83



1 Chapter 11 plans to be broader than that and the effect of a

2 Chapter 11 plan to be broader than that one-on-one

3 agreement.  And that's clearly laid out in 1141 of the

4 Bankruptcy Code.  It gives people a last chance to object to

5 a plan.  And if they don't object and the plan is confirmed,

6 it's binding on them, its terms are.  And that's in one

7 section of 1141, and that's separate and part from dealing

8 with their claims.  The whole plan is binding on them.

9           So I think as long as you had -- let's assume you

10 only had the injunction and not the release, which is kind

11 of belt and suspenders, actual consensual release.  In my

12 view if someone doesn't object to that injunction and it's

13 clearly described to them and its effect is clearly

14 described to them, it's binding.  And frankly, I think

15 they've consented to it because they didn't object in terms

16 of the Bankruptcy Code.  And I think Congress looked at it

17 this way.  Because all they do is require those types of

18 provisions to be put in bold so people know what its

19 consequence is.

20           So I think the law is clear, and it was reaffirmed

21 by the Supreme Court in Travelers.  But it goes back to the

22 Fifth Circuit in Republic Supply v. Shoaf, 815 F.2d 1046

23 (5th Cir. 1987), where, you know, if you don't object and

24 the plan is confirmed, you have to live with it.

25           So I believe it's really up to the Debtors.  I
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1 didn't really know what they were intending here.  If they

2 really just want a one-on-one release, you know, a true

3 contractual release, consensual release under contract law

4 as opposed to under Bankruptcy law, then I think that they

5 need to give people a realistic chance to accept.

6           On the other hand, if they want to bind people who

7 don't vote, I think you're perfectly within your rights to

8 tell them, if you don't vote, you will be bound by this plan

9 under 1141(a) unless you object and defeat the plan on that

10 basis.  And I think that's perfectly -- I think Congress

11 understood that.  Because Chapter 11 plans are collective;

12 they're broader than a contract.  They have more force than

13 a contract. And the people with the economic stake in the

14 matter may be perfectly happy with the notice that they're

15 getting, as long as it's clear notice, that yes, you will be

16 bound no matter what unless this plan is defeated to the

17 release of claim X or claim Y or all your third-party claims

18 against -- then you're bound.  And that's what Congress

19 wanted.  They made that clear in 1141(a).  And I think also

20 subsequently in requiring not the elimination of third-party

21 releases, but the highlighting of them, which I think

22 reinforces the emphasis on disclosure and statutory res

23 judicata we well as common law res judicata.

24           So I think it's up to the parties as to what they

25 want to do on this.  If you want to have the latter apply to
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1 the category of people who don't vote at all but are deemed

2 to have agreed to the release, I think you need to make it

3 clear that it's based on their being bound under 1141 and

4 it's incumbent on that to object to the plan if they have a

5 problem with that.

6           MR. SINGH:  Certainly, Your Honor, we can add

7 those references.  We were seeking precisely that.  And the

8 1141 piece --

9           THE COURT:  So in a way the -- I mean, I may be

10 wrong about this of course, in which case you have the belt

11 and suspenders.  But the -- you know, it may be a

12 confirmation I'll say that those belt and suspenders don't

13 actually hold up your pants.  But I do think the mere

14 disclosure and telling people that this is the effect under

15 1141 is, you know, that's enough.

16           MR. SINGH:  Yes, Your Honor.  In our ballots,

17 we'll add that.  We already have the relevant excerpts or

18 the provisions and make it clear that if you don't opt out,

19 you will be bound.  But I think we can add references to --

20           THE COURT:  Well, I think what's confusing -- it's

21 less confusing now because you've clarified what the

22 injunction is supposed to cover -- is this notion where you

23 say consensual release.

24           MR. SINGH:  Yeah.

25           THE COURT:  I think that's sort of an
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1 unintentional fake-out.  Because you don't really

2 necessarily mean consensual release.  I think what you mean

3 is -- well, obviously for people who check the box --

4           MR. SINGH:  Yeah.

5           THE COURT:  -- I think you could argue that that's

6 enough.  But really I think you're -- I think what you want

7 to say is we're providing for a release of the released

8 parties here on two grounds.  One is the binding effect of a

9 Chapter 11 plan.  And if this plan is confirmed, it will be

10 binding, whether you consent or not.  The other is on

11 consent.  And there's caselaw on that issue that is, you

12 know, may be decided one way or the other at confirmation

13 based on whether that consent can be implied or inferred

14 from your actions or inactions.

15           MR. SINGH:  Certainly, Your Honor.  I think we can

16 title it third-party releases --

17           THE COURT:  Right.  As opposed to consensual.

18           MR. SINGH:  Right.  Because we are -- just so the

19 record is clear, Your Honor.  I know the U.S. Trustee

20 pointed out that we were also seeking releases from

21 unimpaired creditors, i.e. those who would not get bound.

22 We're not seeking that.

23           THE COURT:  Right.  It just says voting.  Right.

24 I understand.

25           MR. SINGH:  Right.  It just says for those who are
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1 voting.

2           THE COURT:  Right.

3           MR. SINGH:  And those are the only ones.  So, you

4 know, that's been clear.

5           THE COURT:  Right.

6           MR. SINGH:  And I think if we call it third-party

7 -- and then, you know, if Your Honor believes that those are

8 non-consensual releases, you know, the parties will decide

9 whether we want to press that issue on a non-consensual

10 basis under the relevant standard.

11           THE COURT:  Right.

12           MR. SINGH:  But for now, you know, our view is

13 that it's deemed consent if you will with respect to

14 somebody who doesn't opt out.

15           THE COURT: Right.

16           MR. SINGH:  And I think we can add some language

17 to the ballots to make that even clearer.

18           THE COURT:  Okay.  Yeah.  I think if you change it

19 from consensual to third-party releases and reference

20 1141(a) --

21           MR. SINGH:  Right.

22           THE COURT:  -- and say that you will -- you're

23 reserving the right -- you're saying that you would impose

24 this release under either theory.

25           MR. SINGH:  Correct.
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1           THE COURT:  Okay.

2           MR. SINGH:  Correct.

3           THE COURT:  You know, I --

4           MR. SINGH:  I'll tie it back to 1141 of course,

5 but yes.

6           THE COURT:  Right.

7           MR. SINGH:  Yeah.

8           THE COURT:  When I was in practice, I was always

9 amused by judges that cited themselves.  You know, cited

10 their prior opinions.  But at the risk of amusing you all, I

11 will cite a recent opinion of mine.  Lawski v. Frontier

12 Insurance Group LLC, 585 B.R. 685, (Bankruptcy SDNY, 2018).

13 That opinion goes, because it had to, in great detail on the

14 binding effect of a Chapter 11 plan and on the effect of a

15 disclosure statement.  So the disclosure statement needs to

16 make this clear that, you know, you would be seeking to

17 impose this release on the specific parties listed under

18 either of these two theories.

19           And obviously there's a corollary to that, which

20 is if it's on consent, you don't have to go through the

21 Metromedia standard.  If it's not on consent, you do, if

22 someone objects.  But if no one objects, I don't see -- you

23 know, there are -- people get disclosure.  They have a right

24 to object.  I don't believe Congress was protecting their

25 rights beyond that.  You know, it's basically protecting the
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1 rights of Plaintiff's lawyers who haven't appeared.  And

2 that's just not something Congress is interested in.  Well,

3 most of Congress.  So, you know, it's up to people to

4 object.  And if they really care about this, they will

5 object, and then we have the Metromedia analysis.

6           MR. MASUMOTO:  Your Honor, I just wanted to

7 indicate that from our perspective, from the disclosure

8 standpoint issue of binding or deeming consensual releases

9 on the part of those who abstain is something that I had

10 determined that will be a confirmation issue, and I'd still

11 like to reserve that for argument.

12           THE COURT:  Sure.  No, absolutely.  That's fine.

13           MR. MASUMOTO:  From our standpoint, that was not a

14 disclosure issue; that was made clear in the plan.  It's not

15 something we agree with, but -- and just to confirm, that

16 was separate and apart from what we considered a timely

17 disclosure issue, which is the balloting.  And with respect

18 to those who reject the plan and presumably be forced to

19 have to affirmatively opt out as -- I mean, Your Honor's

20 analysis as to those who abstain is -- reaches one result.

21 But those who reject the plan seem to be, certainly as

22 characterized by Judge Wiles, in a trap for the unwary.  And

23 we assume --

24           THE COURT:  Well, I don't know.  I don't really

25 know.  I mean, I think that -- I'm looking now at the
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1 language that the Debtors have on this.  The only thing I

2 would -- in addition to citing Chassix Holdings, I guess I

3 would cite the SunEdison case just to say -- you know,

4 highlighting whether there may be factual issues as to when

5 and whether consent may be implied.

6           MR. SINGH:  Certainly, Your Honor.

7           THE COURT:  Actual consent.  But I think -- maybe

8 no one raised the issue or maybe the Debtors waived the

9 issue in SunEdison.

10           MR. SINGH:  Well, Your Honor, also in --

11           THE COURT:  But no one objected.

12           MR. SINGH:  There was no opt-out provision in Sun

13 Ed., or opt-in.  It was just -- yeah.

14           THE COURT:  But what I'm saying is it's just not a

15 matter of contract.

16           MR. SINGH:  Right.

17           THE COURT:  It's also a matter of statutory

18 preclusion.  And if no one objects, to me I think that's the

19 end of it.  And I think it is a confirmation issue as to

20 whether if only the U.S. Trustee objects, that's the end of

21 it.  Although the U.S. Trustee at that point is protecting

22 the rights of people who have had full disclosure and have

23 chosen not to have the debtor spend the money on this issue

24 and take the risk on the issue.  And I guess my having

25 stated that may telegraph my view on it.
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1           MR. MASUMOTO:  Very well.  Thank you, Your Honor.

2           THE COURT:  Okay.  So I think there's some

3 clarifying language to be had there.  We should probably --

4 I know you want to move ahead quickly on it.

5           MR. SINGH:  Yeah.

6           THE COURT:  I think you can -- I would also cite

7 Judge Stark's opinion in Millennium in your jurisdictional

8 section.  And maybe add a but see to the Manville and then

9 but -- maybe a but see or see F to Osus.

10           MR. SINGH:  Sure thing, Judge.  We'll add those

11 cites.  We'll also clean up the plan and get that to you

12 today.

13           THE COURT:  Okay.  So the -- this issue comes up

14 in a couple of different places.  I think it's okay on Page

15 7.  Just, you know, gives you the cross-reference.  And let

16 me just make sure I've -- so you would put the injunction in

17 bold, but you have to clarify the injunction both in the

18 plan and the disclosure statement.  And then there's

19 discussion also on Page 66 through 67 at the blackline, as

20 well as at 121 through 122.  So you just have to make sure

21 that it's consistent at each of those references.

22           MR. SINGH:  Yes, Your Honor.

23           THE COURT:  They have to be consistent.

24           MR. SINGH:  We'll check.

25           THE COURT:  Okay.  And then I actually -- was that
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1 -- I think that was the two points, right, Mr. Masumoto?

2           MR. MASUMOTO:  Yes, Your Honor.

3           THE COURT:  Okay.  And then I had two other

4 comments on this.  And again, I think the -- yeah, one's

5 really simple, which is I think you should state on Page 25

6 when you talk about the Ahold Subsidy and lease assumption,

7 just to be clear.  Because again, the disclosure statement

8 has near res judicata effect itself.  But it's worthwhile

9 saying here that there's no change in the Ahold guarantee,

10 that the settlement doesn't change Ahold's guarantee or

11 guarantees.

12           And then two related points on the GUC Trust and

13 the plan.  As I read the GUC Trust Causative Action, they

14 include avoidance actions against general unsecured

15 creditors.  And that I don't think is mentioned anywhere in

16 the disclosure statement.  I couldn't find it at least.  So

17 I think on Page 31, carry over to 32 in the disclosure

18 statement, there's a section on the creditor's committee

19 investigation.  And I don't know whether there has been any

20 investigation into avoidance actions other than for the

21 former owners, the Ahold people.  Has there been?

22           MR. SINGH:  Your Honor, could I have one moment

23 just for the committee on that comment?  I just wanted to

24 clarify something within the floor here.

25           THE COURT:  Okay.  All right.
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1           MR. SINGH:  Judge, just to be clear, and I want to

2 confirm this first.  As to the non-prior sponsor group, if

3 you will, the only avoidance actions that are being

4 contributed are for defensive purposes as to claims.

5 They're not for affirmative avoidance actions, which are

6 otherwise being waived under the plan.  If that's not clear

7 we can certainly --

8           THE COURT:  You should make that clear.

9           MR. SINGH:  We can certainly clarify that.

10           THE COURT:  You should make that clear.

11           MR. SINGH:  That they're defensive only other than

12 the, you know, claims that are expressly the causes of

13 action we call out against the prior sponsor group which are

14 -- everything's preserved as to those parties.

15           THE COURT:  All right.  So yeah, I don't think

16 that is clear in the plan, that definition.  But it should

17 be made clear there and in the disclosure statement.

18           MR. SINGH:  Okay.  We will clean that up.

19           THE COURT:  And let me make sure I understand it.

20 Why would the GUC Trust assets include defensive avoidance

21 actions?  Wouldn't that be the Debtor's asset so that they

22 could defend against claims?

23           MR. SINGH:  Your Honor, post-confirmation the

24 litigation trust is going to handle the claims

25 reconciliation process --
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1           THE COURT:  I got it.  Okay, fine.

2           MR. SINGH:  -- as to unsecured claims.

3           THE COURT:  Okay.

4           MR. SINGH:  So that's why they need that --

5           THE COURT:  All right.  So that needs to be made

6 clear.

7           MR. SINGH:  Okay.

8           THE COURT:  And I guess that really diminishes the

9 need to say whether there's been any investigation of those.

10           MR. SINGH:  Right.

11           THE COURT:  So I don't think you need to do that.

12 So there is a -- on -- if you have 45, it says, in the

13 retention of causes of action section it says except as

14 provided in 5.21 of the plan the organized debtors or the

15 debtor retain the causes of action.

16           I don't -- I'm not sure that reference is right.

17 That's point one.  Because at least -- maybe the numbering's

18 off in my blackline.  But 5.21 incorporates the UFCW

19 settlement.  So I think it's probably something else.  But I

20 think you should just make clear in that retention and

21 causes of action provision that what's really being retained

22 is everything other than what goes into the GUC Trust.  And

23 maybe you should say here too, just drop a footnote that

24 that includes avoidance actions against general unsecured

25 creditors for defensive purposes.
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1           MR. SINGH:  Right. Okay, Your Honor.

2           THE COURT:  So with those changes, unless anyone

3 has anything more to say on the disclosure statement?

4           MR. MASUMOTO:  No, Your Honor.

5           THE COURT:  So I will approve the disclosure

6 statement as containing adequate information.  What you

7 should do is make the changes we discussed.  If you want to

8 run them by the key people beforehand, just don't spend days

9 doing it.  Then email chambers a blackline just to those

10 pages.  Don't file it yet.  And I'll review it and make sure

11 it's consistent with what I had in mind and what I've

12 approved.  And then we'll call you up and tell you to file

13 it.

14           MR. SINGH:  Certainly, Your Honor.

15           THE COURT:  I had two -- I'm sorry, I had one

16 issue with the voting procedures.  I just want to highlight

17 it now.  The voting procedures state that for purposes of

18 the numerosity requirements, Section 1126(c), separate

19 claims held by a single creditor in a particular class shall

20 be aggregated as if such creditor held one claim against the

21 Debtors at such class and treat it as a single vote.  I

22 think there are serious issues as to whether that works

23 under the statute of the caselaw going back to Figter, 118

24 F.3d 635 (9th Cir. 1997). So you could have it there.  I

25 mean, I think you should count them both ways.
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1           MR. SINGH:  Mm-hmm.

2           THE COURT:  I mean, don't just - your balloting

3 agent should not lump them all together and then throw away

4 the ballots.

5           MR. SINGH:  Right.

6           THE COURT:  We want to see if it matters.

7           MR. SINGH:  If it matters, right.  Yeah.  We'll

8 collect it both ways.  I understand the --

9           THE COURT:  And I'll reserve on that issue, if it

10 becomes an issue.  It may well not be an issue given the

11 consensual nature of this case so far.

12           MR. SINGH:  Right.

13           THE COURT:  But I just wanted to give you a heads

14 up on that.

15           MR. SINGH:  Understood, Your Honor.  So no change

16 to the language of the order, but just we will --

17           THE COURT:  Well, I mean, the problem is that the

18 order is an order at that point.  So why don't you just say

19 the Debtors will count the ballots both ways.

20           MR. SINGH:  Sure, we'll change that.  Yeah.

21           THE COURT:  I don't want to have all sorts of

22 briefing on it.  At this point it seems not worth the money

23 given what I think is going to be a largely consensual plan

24 [UNINTEL] consensual.  But I just want to make sure that you

25 don't lose the ability to count them differently.
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1           MR. SINGH:  Understood, Judge.

2           THE COURT:  Okay.

3           MR. SINGH:   Okay.  We'll get that all to you

4 today.

5           THE COURT:  Okay, very well.

6           MR. SINGH:  So, Your Honor, I think that really

7 just leaves the first intro to the applications, which for

8 the most part are all resolved with the U.S. Trustee.

9           THE COURT:  Okay.

10           MR. SINGH:  And I'll just identify going through

11 them with the resolutions.  Your Honor, we do have Weil's

12 fees, my firm's fees.

13           THE COURT:  Right.

14           MR. SINGH:  And so the U.S. Trustee did object to

15 certain amounts.  And we've agreed to a reduction and we'll

16 reflect this in a revised order, Your Honor, of about

17 $40,000 reflecting some time that they had identified.

18           THE COURT:  Okay.  Is the U.S. Trustee -- that is

19 a fairly general statement.  Do you know the exact amount

20 that --

21           MR. MASUMOTO:  Yes, Your Honor.  We had

22 communications, and that's satisfactory.

23           THE COURT:  Okay.  And I obviously reviewed the

24 U.S. Trustee's statement on all the fees, including the

25 exhibit that was attached to the statement covering the Weil
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1 fees.  And I agreed with some and disagreed with others.  So

2 this is a fair settlement of that.

3           MR. SINGH:  Yeah.  As did we, Your Honor.  We did,

4 just so you know, provide the U.S. Trustee with cleaned-up,

5 de-lumped entries and what, you know, they identified as

6 vague.  even though we didn't agree, we did clean those up

7 for the U.S. Trustee's office.

8           THE COURT:  Okay.  Yeah.  I was more concerned

9 with the vague ones and maybe duplication than with the

10 lumping.  So again, that number is within the range that I

11 was going to impose.

12           MR. SINGH:  Thank you, Your Honor.

13           THE COURT:  Okay.

14           MR. SINGH:  And I apologize, I don't have them in

15 the order of the agenda, but I'll just run through them.

16 Morrison Foerster, there was no objection.  Zolfo, there was

17 an objection for $168.56 in expenses that they've agreed to

18 reduce and not seek.  Deloitte as independent auditor, the

19 U.S. Trustee, that objection -- they had objected to $1,275,

20 which has been resolved with Deloitte's supplemental

21 statement.

22           THE COURT:  Is that right, Mr. Masumoto?

23           MR. MASUMOTO:  That's correct, Your Honor.  They

24 had provided explanation indicating that the entries were

25 not for revising and editing.
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1           THE COURT:  Okay.

2           MR. MASUMOTO:  And we accepted that

3 representation.  I believe they filed a statement on one.

4           MR. SINGH:  Yes, they did.  Deloitte Tax, Your

5 Honor, there was no objection.  EPIQ, there was no

6 objection.

7           THE COURT:  Right.

8           MR. SINGH:  And so that really just leaves

9 Evercore and Hodgson where there were objections that

10 unfortunately have not been resolved.  Your Honor, with

11 respect to Evercore, it's a very small amount of expenses,

12 but it's really a principle issue, which is the U.S. Trustee

13 has objected that, you know, Evercore's counsel who is

14 reviewing the fee application -- excuse me, their retention

15 application -- not duplicating Weil's services, but making

16 sure that it provided what their engagement letter required

17 and that it complied with the relevant provisions of the

18 Bankruptcy Code.  And so it's a very diminished amount of

19 expenses.  And Mr. Masumoto's office, you know, did not

20 believe those are reimbursable.

21           THE COURT:  Okay.  Is someone here for Evercore?

22           MR. SINGH:  Yes, Your Honor, but I'm happy to

23 answer any questions you have with respect to that, to

24 address their objection.  Their counsel is not here.

25           THE COURT:  Right.  I mean, it was listed as an
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1 expense, so I'm not quite sure what they did.  But if it's

2 negotiating the terms of the agreement, that shouldn't be

3 covered.

4           MR. SINGH:  No, Your Honor.  It's simply when we

5 filed Evercore's retention application --

6           THE COURT:  Right.

7           MR. SINGH:  -- with the Court, Weil prepares the

8 application of course as Debtor's Counsel as required under

9 the Evercore engagement letter.  But Evercore's own counsel

10 reviews the engagement letter and makes sure -- I'm sorry, I

11 keep saying engagement letter.  I apologize.

12           THE COURT:  The retention application.

13           MR. SINGH:  Reviews the retention application --

14           THE COURT:  Including the affidavit.

15           MR. SINGH:  Including the affidavits, which they

16 prepare, which Weil does not prepare, to ensure that they

17 comply with the applicable requirements of the Bankruptcy

18 Code and to ensure that the description of the engagement

19 letter is accurate.  And Your Honor, we're only talking

20 about $3,700 of expenses.

21           THE COURT:  And this is what it was for, doing

22 that?

23           MR. SINGH:  Yes, Your Honor.

24           THE COURT:  Okay.

25           MR. SINGH:  And Mr. Ross is here if Your Honor
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1 would like conformation.

2           THE COURT:  So, I mean, you know, Weil Gotshal

3 doesn't owe a duty to Evercore, so I could see why Counsel

4 would do that.

5           MR. MASUMOTO:  Understand, Your Honor.  Our

6 position is certainly a professional who is a frequent

7 retained professional in bankruptcy court certainly -- and

8 one who has indicated by this fee application itself, is

9 relatively highly compensated -- I believe this current

10 application is for $3.3 million.  Most of it if not all of

11 it is for fixed fee, should include as part of its overhead

12 the cost of being retained.

13           THE COURT:  Well, I mean, I -- but it's unusual

14 cost.  I mean, it's directly written in the application.

15 So, I mean, if I were - I mean, I don't think it's

16 responsible for them to not have someone look at it who owes

17 a duty to them to make sure it's accurate and compliant so

18 they don't get into any more trouble.  So I would allow that

19 expense.

20           MR. SINGH:  Thank you, Your Honor.  I think that

21 just leaves Hodgson Russ.  I believe somebody from Hodgson

22 may be on the phone to address the U.S. Trustee's objection

23 to their fees.

24           THE COURT:  Right.

25           MR. GRABER:  Yes.  Garry Graber is on the phone.
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1 Good morning, everybody.

2           THE COURT:  Good morning.

3           MR. GRABER:  And Your Honor, it's a pleasure to

4 appear before you.  I've never had the pleasure before.

5           THE COURT:  Okay.

6           MR. GRABER:  And I want to congratulate you on the

7 fabulous job you've done on this case so far.

8           THE COURT:  All right.  That has no effect on how

9 I'm going to rule on your fee.

10           MR. GRABER:  I had no anticipation that it would.

11 All that's at stake on our application is meal expenses.

12           THE COURT:  Right.

13           MR. GRABER:  And they're all on Page 14.  And the

14 first one is for $86.91, which --

15           THE COURT:  Well, I have a basic question on all

16 of these, which is --

17           MR. GRABER:  Sure.

18           THE COURT:  If you divide these amounts by the

19 number of people who were fed, is it lower than $20 per

20 person?

21           MR. GRABER:  No.

22           THE COURT:  Oh, okay.

23           MR. MASUMOTO:  For example, on the 5/7 where there

24 were six people, it comes out to $83.33 per person.  On 5/8

25 where there were six people, that comes to $140 per person.
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1 And on 5/10 there were four people, and it's $30 per person.

2           THE COURT:  All right.  So, I mean, to me that's

3 kind of the end of it.  But you can go ahead and try to

4 convince me otherwise.

5           MR. GRABER:  No, Judge.  We'll accept whatever the

6 Court rules on it.

7           THE COURT:  All right.  I think we should stick to

8 the $20 rule.  I appreciate that New York is expensive, but

9 you can still eat okay, a working dinner or a working lunch

10 for $20.  So it'll be reduced to that per person.

11           MR. MASUMOTO:  Thank you, Your Honor.

12           THE COURT:  I will note that Hodgson Russ's rates

13 are considerably lower than everyone else's, which is nice.

14 So I'm not going to raise an issue which I would have raised

15 for some of the other counsel if it had been true.  There

16 did seem to be some transitory time here for Hodgson Russ.

17 But, you know, given that their rates are half everyone

18 else's, I don't really have a -- actually, less than half of

19 everyone else's, I don't really have an issue with that.

20           MR. SINGH:  Thank you, Judge.  We'll submit one

21 fee order for all the relevant professionals --

22           THE COURT:  Okay.

23           MR. SINGH:  -- reflecting these -- your rulings on

24 the compromises.

25           THE COURT:  All right, very well.  Thank you.
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1           MR. SINGH:  Okay.  Judge, that's it for today.

2 Thank you again very much.

3           THE COURT:  Okay.  So let me just logistically --

4 I went through your schedule and it appeared to work.  But

5 how much time is there for me to enter the order approving

6 the disclosure statement for it to work?  Does it have to be

7 today?

8           MR. SINGH:  No, Your Honor.  I think ideally

9 tomorrow to give parties, EPIQ in particular, time to print

10 and go live.  But I think we have -- we'll wait until

11 probably Monday?

12           THE COURT:  In any event, let's shoot for tomorrow

13 afternoon.

14           MR. SINGH:  No, I think tomorrow.

15           THE COURT:  All right.

16           MR. SINGH:  I think tomorrow.  I got the no from -

17 - the official no.

18           THE COURT:  All right.  Thank you.

19           MR. SINGH:  Thank you, Judge.

20           (Whereupon these proceedings were concluded at

21 11:15 AM)

22

23

24

25
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