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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
AVADIM HEALTH, INC., et al.,1 
 

Debtors. 
 

)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 21-10883 (___) 
 
(Joint Administration Requested) 

MOTION FOR ENTRY OF AN ORDER PURSUANT TO SECTIONS 105(a), 363(c), 
1107(a), AND 1108 OF THE BANKRUPTCY CODE AUTHORIZING THE 

DEBTORS TO HONOR PREPETITION OBLIGATIONS TO CUSTOMERS 
AND TO OTHERWISE CONTINUE CUSTOMER PRACTICES AND 

PROGRAMS IN THE ORDINARY COURSE OF BUSINESS 

The captioned debtors and debtors in possession (the “Debtors”) hereby move this 

Court (this “Motion”) for entry of an order authorizing the Debtors to honor certain prepetition 

obligations to customers and to otherwise continue customer practices and programs in the 

ordinary course of business.  In support of this Motion, the Debtors respectfully state as follows: 

 Jurisdiction 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

2. The statutory predicates for the relief requested herein are sections 105(a), 

363, 1107 and 1108 of title 11 of the United States Code (the “Bankruptcy Code”). 

                                                 
1  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: Avadim 
Health, Inc. (8411); Avadim Health IP, Inc. (7594); Bionome Properties Corp. (6483); Quality Assurance 
Associates, Inc. (5613); and Relion Manufacturing, Inc. (0430).  The Debtors’ business address is 81 Thompson 
Street, Asheville, NC 28803. 
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 Background 

3. On the date hereof (the “Petition Date”), the Debtors commenced these 

cases by filing voluntary petitions for relief under chapter 11 of the Bankruptcy Code.  The 

Debtors have continued in the possession of their property and have continued to operate and 

manage their businesses as Debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  No trustee, examiner or committee has been appointed in the Debtors’ 

chapter 11 cases. 

4. Founded in 2007, Avadim Health, Inc. (collectively referred to herein with 

its Debtor affiliates as the “Company”) is a vertically integrated healthcare and wellness 

company that sells topical products that improve neuromuscular health and skin barrier health, 

and are a key element of hospital infection prevention bundles.  Avadim has commercialized a 

number of products primarily under two brand families:  Theraworx Protect, which targets 

institutional care and community health, and Theraworx Relief, marketed through retail 

pharmacies.  As of the end of 2019, the Company’s products were used in approximately 300 

acute care hospitals, 850 nursing homes and other long-term care facilities, and were available in 

more than 49,000 pharmacy locations worldwide.  The Company maintains its own research and 

development, manufacturing and commercialization infrastructure, and is strategically positioned 

to take advantage of several emerging trends in healthcare: antibiotic stewardship, negativity 

around opioids, consumerization of healthcare and growth in self-care. The Company’s products 

are designed to take advantage of the increasing desire for easily accessible, self-directed care, 

with options that are safe and easy to use. 
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5. The factual background relating to the Debtors’ commencement of these 

chapter 11 cases is set forth in detail in the Declaration of Keith Daniels, Chief Restructuring 

Officer of the Debtors, in Support of the Debtors’ Chapter 11 Petitions and First Day Motions 

(the “First Day Declaration”) filed contemporaneously with this Motion and incorporated herein 

by reference. 

 Relief Requested 

6. Prior to the Petition Date and in the ordinary course of their business, the 

Debtors engaged in certain practices to maximize sales, engender customer loyalty, and develop 

and sustain brand loyalty and a positive reputation in the marketplace.  As is described in greater 

detail below, the Debtors’ Customers (defined below) primarily consist of wholesale distributors, 

institutional users, and retailers.  The practices employed by the Debtors include, but are not 

limited to, the following:  (a) certain programs designed to encourage retail sale Customers to 

promote the Debtors’ products (the “Retail Promotions Program”), (b) a volume discount 

program for certain retail Customers (the “Volume Discounts Program”), (c) a logistics rebate 

program with a certain large retail customer (the “Logistics Rebate Program”), and (d) a product 

exchange and returns program (the “Product Returns Program” and, together with the Retail 

Promotions Programs, Volume Discounts Program, and Logistics Rebate Program, the 

“Customer Programs”).  The Customer Programs create incentives for continuing and increased 

sales of the Debtors’ products.  The Customer Programs, which are commonplace among 

companies with operations similar to the Debtors, are described in detail below.  The common 

goals of the Customer Programs are to meet competitive pressures, ensure customer satisfaction, 
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and generate brand loyalty and goodwill for the Debtors, thereby retaining current customers, 

attracting new ones, and ultimately enhancing net revenue and the going concern value of the 

business. 

7. The Debtors need to continue those Customer Programs post-petition that 

have been cost-effective and beneficial to their business and, in connection therewith, seek 

authority to honor their prepetition obligations with respect to such Customer Programs (the 

“Customer Program Obligations”).  Such relief is necessary to preserve the Debtors’ critical 

customer relationships and goodwill for the benefit of the estates.  For the reasons set forth 

herein, it is in the best interest of the Debtors, their estates and creditors, to honor, in the 

Debtors’ discretion, the Customer Programs Obligations, and to continue the Customer Programs 

in the ordinary course of business. 

 Summary of the Customer Programs 

8. In connection with their manufacture, distribution and sale of their 

products, it is critical that the Debtors maintain positive Customer relationships and their 

reputation for reliability.  Achieving these goals will be particularly important while operating in 

chapter 11.  Indeed, the Debtors believe that the ability to maintain their Customer Programs and 

to honor their Customer Program Obligations in the ordinary course of business is necessary to 

retain their customer base and reputation for reliability and value, thereby not only preserving, 

but likely enhancing the going-concern value of the Debtors and their estates.  

9. The Debtors’ products are primarily sold to distributors, institutional end-

users, and retailers (collectively, the “Customers”).  A network of third party distributors (e.g., 
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Cardinal Health, McKesson, OceanX) (the “3PLs”) market the Debtor’s products to retailers, 

hospitals, nursing homes and other healthcare providers.  High volume retailers (e.g., Walmart, 

CVS, Wallgreen’s, Rite Aid) purchase the Debtors’ products and offer them for sale at their 

retail outlets.  To maintain the loyalty and goodwill of their Customers, in the ordinary course of 

business and consistent with industry practice, the Debtors must maintain their Customer 

Programs and to honor their Customer Program Obligations to attract new Customers, enhance 

customer satisfaction, sustain goodwill and ensure that the Debtors remain competitive.   

10. The following describe the Debtors’ Customer Programs: 

A. Retail Promotions Programs 

11. In the ordinary course of the Debtors’ business and trade with retailers, the 

Debtors compensate their retail customers for certain industry-standard marketing activities 

designed to boost sales of the Debtors’ products in the competitive retail marketplace 

(collectively, the “Retail Promotions”).  The Retail Promotions include, among other things:  (a) 

slotting fees, which are charges to have the Debtors’ products placed on preferred shelves or 

other preferred locations in the Customers’ retail stores, (b) advertising performance allowances, 

which are allowances for retailers to prepare and publish local promotions, and (c) certain 

product-specific promotions designed to encourage retail sales of the Debtors’ products.  The 

Retail Promotions are expenses necessary to promote the Debtors’ sales at high volume retail 

locations.  To compensate retailers for the Retail Promotions, the retailer may deduct the 

promotion amount from the payment of their invoice pursuant to a previous agreement with the 
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Debtors.  In some cases, the Debtors compensate retailers and distributors by providing products 

at no charge under the Retail Promotions Programs.   

12. The Debtors’ obligations with respect to the Retail Promotions Program 

vary from month to month and are calculated in arrears.  Therefore, the Debtors are unable to 

precisely estimate the amount of Retail Promotions obligations incurred as of the Petition Date.  

The Debtors believe that their total outstanding obligations for prepetition accrued Retail 

Promotions will not exceed $400,000, which the Customers will recoup by deduction from future 

paid invoices.  The Debtors seek authority to continue to honor their Retail Promotions 

obligations in the ordinary course of business, whether arising prepetition or postpetition, 

consistent with past practices and in consultation with the DIP Agent. 

B. Volume Discounts Program 

13. In the ordinary course of business, the Debtors offer certain volume 

discounts to the 3PLs and some of their larger Customers (the “Volume Discounts”).  The 

amount of the Volume Discounts accrued at any given time will vary based on the volume of 

products distributed to the 3PLs or Customers, which in turn often vary from season to season 

and depend on whether the Customer meets certain established sales targets.  The Debtors 

negotiate the terms of the Volume Discounts on a Customer by Customer basis.  The Volume 

Discounts represent a percentage of the aggregate amount of goods distributed by the Customer.  

In most cases, the Volume Discounts are deducted by the Customer as a credit when they make 

payments to the Debtors on account of subsequent purchases of the Debtors’ products.   

Case 21-10883    Doc 7    Filed 05/31/21    Page 6 of 18



7 
DOCS_DE:234337.7 05792/001 

14. The Debtors’ obligations with respects to Volume Discounts Program vary 

from month to month and are calculated in arrears and, therefore, the Debtors are unable to 

precisely estimate the amount of Volume Discounts incurred as of the Petition Date.  The 

Debtors believe that their total outstanding obligations for Volume Discounts as of the Petition 

Date will not exceed $75,000, which the 3PLs and Customers will recoup by deduction from 

future paid invoices.  The Debtors seek authority, in the exercise of their business judgment and 

in consultation with the DIP Agent, to (a) honor the prepetition Customer Program Obligations 

related to the Volume Discounts program, (b) continue to implement the Volume Discounts 

Program consistent with this Motion on a postpetition basis, and (c) honor postpetition 

obligations related to the Volume Discounts Program in the ordinary course of business. 

C. Logistics Rebate Program 

15. In the ordinary course of business, the Debtors offer a logistics rebate to 

one of their large retail customers (the “Logistics Rebate”).  The purpose of the Logistics Rebate 

is to defray a portion of their customers’ logistical costs for products that are shipped directly to 

the customers’ distribution center.  The amount of the Logistics Rebate is based solely on a fixed 

percentage of gross sales to the customer during the period in which the Logistic Rebate is 

offered.  As with the Volume Discounts, the Logistic Rebate is deducted by the customer as a 

credit when they make payments to the Debtors on account of subsequent purchases of the 

Debtors’ products.   

16. The Debtors’ obligations with respects to Logistic Rebate Program vary 

from month to month and are calculated in arrears and, therefore, the Debtors are unable to 
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precisely estimate the amount of Logistics Rebate incurred as of the Petition Date.  The Debtors 

believe that their total outstanding obligations for Logistics Rebate as of the Petition Date will 

not exceed $20,000.  The Debtors seek authority, in the exercise of their business judgment and 

in consultation with the DIP Agent, to (a) honor the prepetition Customer Program Obligations 

related to the Logistics Rebate Program, (b) continue to implement the Logistic Rebate Program 

consistent with this Motion on a postpetition basis, and (c) honor postpetition obligations related 

to the Logistic Rebate Program in the ordinary course of business. 

D. Product Returns Program 

17. The Debtors provide a limited warranty for its products.  The warranty 

covers defects in packaging and materials that occur before delivery to the end user.  Pursuant to 

this warranty, the Debtors’ Customers may hold contingent claims against the Debtors for returns 

or exchanges relating to products sold prior to the Petition Date (collectively, the “Product 

Return Claims”).  These limited Product Return Claims relate to products delivered for sale or 

sold to end user that were defective to some degree.  In such situation, to engender and maintain 

goodwill of their Customers, the Debtors, in their discretion, may permit a Customer to return or 

exchange such defective products.  It is difficult to estimate with precision the aggregate amount 

of potential Product Return Claims for goods purchased prior to the Petition Date.  Based on 

historical data, however, the Debtors estimate that Product Return Claims relating to products 

sold prepetition that would be payable through exchanges or cash refunds to customers would 

not exceed $50,000.  
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18. In addition to the traditional returns program for defective products, the 

Debtor also repurchases from its large retail Customers any discontinued products from the 

Debtor’s catalog (the “Discontinued Products”).  Pursuant to their existing agreements with the 

Debtors, the Customers return the Discontinued Products and the Debtors, after confirming the 

return, refund (by credit on future orders) the same amounts the Customer had originally paid for 

the Discontinued Product.   The Debtors’ obligations to repurchase Discontinued Products is 

wholly dependent upon the number of Discontinued Products actually returned by the 

Customers, and therefore, the Debtors are unable to precisely estimate the value of outstanding 

Discontinued Products to be repurchased.  The Debtors believe that their total outstanding 

obligations to repurchase Discontinued Products as of the Petition Date will not exceed 

$750,000, which the Customers will recoup by deduction from future paid invoices. 

19. The Debtors seek authority, in the exercise of their business judgment and 

in consultation with the DIP Agent, to continue to implement the Products Returns Program 

consistent with this Motion on a postpetition basis and honor postpetition obligations related to 

the Product Returns Program in the ordinary course of business.   

 Basis for Relief 

20. Sections 1107(a) and 1108 of the Bankruptcy Code authorize a debtor in 

possession to continue to operate its business.  Section 363(c) of the Bankruptcy Code authorizes 

a debtor in possession operating its business pursuant to section 1108 of the Bankruptcy Code to 

use property of the estate in the ordinary course of business without notice or a hearing.  The 

Debtors respectfully submit that continuing, renewing, replacing, initiating and terminating their 
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Customer Programs is in the ordinary course of their business, and is permitted by sections 

363(c), 1107(a) and 1108 of the Bankruptcy Code, without further application to the Court.  

However out of an abundance of caution, the Debtors request the relief stated herein. 

21. In connection with honoring prepetition claims of Customers with respect 

to the Customer Programs, section 105(a) of the Bankruptcy Code empowers the Court to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. §105(a).  A bankruptcy court’s use of equitable powers to “authorize the 

payment of prepetition debt when such payment is needed to facilitate the rehabilitation of the 

debtor is not a novel concept.”  In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 

1989).  Under 11 U.S.C. §105, a court “can permit pre-plan payment of a pre-petition obligation 

when essential to the continued operation of the debtor.”  In re NVR L.P., 147 B.R. 126, 127 

(Bankr. E.D. Va. 1992) (citing Ionosphere Clubs, 98 B.R. at 177).  The Debtors strongly believe 

that continuation of the Customer Programs is imperative to their ongoing operations and 

viability.  Conversely, the Debtors submit that the Debtors’ failure to honor their obligations 

under the Customer Programs would have a disastrous impact upon customer loyalty and 

goodwill. 

22. The “necessity of payment” doctrine further supports the relief requested 

herein.  This doctrine “recognizes the existence of the judicial power to authorize a debtor in a 

reorganization case to pay prepetition claims where such payment is essential to the continued 

operation of the debtor.”  Ionosphere Clubs, 98 B.R. at 176, see also In re Lehigh & New 

England Railway Co., 657 F.2d 570, 581 (3rd Cir. 1981) (stating the “necessity of payment” 
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doctrine “teaches no more than, if payment of a claim which arose prior to reorganization is 

essential to the continued operation of the [business] during reorganization, payment may be 

authorized even if it is made out of corpus.”); In re Chateaugay Corp., 80 B.R. 279 (S.D.N.Y. 

1987).  The rationale for the necessity of payment rule is consistent with the paramount goal of 

chapter 11, “facilitating the continued operation and rehabilitation of the debtor.”  Ionosphere 

Clubs, 98 B.R. at 176; see also Dudley v. Mealey, 147 F.2d 268, 271 (2nd Cir.), cert. denied, 325 

U.S. 813 (1945) (“let [the Debtor] once shut down, and it will lose much of its value. . . . Some 

priority to [the Debtor’s prepetition suppliers] may be essential to preservation of the business”). 

23. The loyalty and continued patronage of the Debtors’ customers is critical 

to the Debtors’ goal of maximizing the value of their estates.  Where retaining loyalty and 

patronage of customers is critical to the ongoing operations of a debtor for the benefit of its 

estate and creditors, courts in this and other districts have granted relief similar to that requested 

here.  See, e.g., In re Clover Techs. Grp., No. 19-12680 (KBO) (Bankr. D. Del. Jan. 21, 2020) 

(approving continuation of customer programs); In re Anna Holdings, Inc., No. 19-12551 (CSS) 

(Bankr. D. Del. Dec. 3, 2019) (same on an interim basis); In re Destination Maternity 

Corporation, et al., No. 19-12256 (BLS) (Bankr. D. Del. Nov. 12, 2019) (same on a final basis); 

In re Forever 21, Inc., No. 19-12122 (KG) (Bankr. D. Del. Oct. 28, 2019) (same); 

In re Blackhawk Mining LLC, et al., No. 19-11595 (LSS) (Bankr. D. Del. Aug. 9, 2019) (same); 

In re True Religion Apparel, Case No. 17-11460 (CSS) (Bankr. D. Del. July 31, 2017). 

24. Moreover, section 363(b)(1) of the Bankruptcy Code empowers the Court 

to allow a debtor to “use, sell, or lease, other than in the ordinary course of business, property of 
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the estate.”  11 U.S.C. § 363(b)(1).  A debtor’s decisions to use, sell or lease assets outside of the 

ordinary course of business must be based upon the sound business judgment of the debtor.  See, 

e.g., Meyers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); In re Chateaugay Corp., 

973 F.2d 141, 143 (2d Cir. 1992) (a judge determining a section 363(b) application must find a 

good business reason to grant such application); In re Abbotts Dairies of Pennsylvania, Inc., 788 

F.2d 143 (3d Cir. 1986); In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983); In re Delaware & 

Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991); In re Ionosphere Clubs, Inc., 100 B.R. 670, 

675 (Bankr. S.D.N.Y. 1989) (the standard for determining a section 363(b) motion is “good 

business reason”). 

25. The business judgment rule is satisfied where “the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action 

taken was in the best interests of the company.”  In re Integrated Res., Inc., 147 B.R. 650, 656 

(S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993) (quoting Smith v. Van Gorkom, 488 

A.2d 858, 872 (Del. 1985)).  In a bankruptcy case, the decision must be “reasonable in light of 

the circumstances surrounding the Debtor’s bankruptcy.”  In re Montgomery Ward Holding 

Corp., 242 B.R. 147, 155 (D. Del. 1999).  In fact “[w]here the debtor articulates a reasonable 

basis for its business decisions (as distinct from a decision made arbitrarily or capriciously), 

courts will generally not entertain objections to the debtor’s conduct.”  In re Johns-Manville 

Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).  Courts have consistently and appropriately 

been loathe to interfere with corporate decisions absent a showing of bad faith, self-interest, or 
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gross negligence, and will uphold a board’s decisions as long as they are attributable to any 

“rational business purpose.”  Integrated Res., Inc., 147 B.R. at 656. 

26. The Debtors submit that the relief requested herein represents a sound 

exercise of the Debtors’ business judgment and is justified under section 363(b), as well as under 

section 105(a) of the Bankruptcy Code.  If the Debtors are prohibited from honoring their 

prepetition Customer Program Obligations and maintaining those Customer Programs consistent 

with past business practices, customers will likely lose confidence in the Debtors, thereby 

impeding the Debtors’ ability to maintain and enhance their business operations for the benefit of 

their creditors.  The Debtors’ failure to honor the Customer Programs would significantly 

disadvantage the Debtors in the highly competitive marketplace in which such programs are 

commonplace, and there is no reason to think that the Debtors’ loyal customers would stay loyal 

if the Debtors did not honor or continue their Customer Program Obligations.  Ultimately, the 

damage from refusing to honor these obligations or continue these programs far exceeds the cost 

associated with honoring prepetition obligations and continuing the Customer Programs.   

27. At this critical early state, the Debtors simply cannot risk any loss of 

Customer confidence as a result of their failure to honor prepetition obligations to Customers or 

discontinuing their Customer Programs.  The relief requested herein will protect the Debtors’ 

goodwill during this critical time and enhance the Debtors’ ability to generate revenue.  

Consequently, the Debtors’ estates and creditors will benefit if the requested relief is granted.  

The Debtors shall use their discretion to maintain the programs only where, in their business 
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judgment and in consultation with the DIP Agent, doing so will continue to inure to the benefit 

of the estates.   

28. Accordingly, the Debtors request that they be authorized, in their business 

judgment, to (a) perform and honor their prepetition obligations under the Customer Programs as 

they deem appropriate, and (b) with the consent of the DIP Agent, continue, renew, replace, 

implement new and terminate such of the Customer Programs as they deems appropriate, in the 

ordinary course of business, without further application to the Court.  Any delay in the relief 

sought herein, even being forced to advise customers that further judicial relief is necessary, 

could result in the loss of a substantial portion of the Debtors’ customer base, diminish the value 

of the Debtors’ assets, and severely harm the Debtors’ prospects for a successful sale of their 

assets. 

29. Nothing herein is intended or should be construed as an admission as to 

the validity of any claim against any of the Debtors, a waiver of any of the Debtors’ rights to 

dispute any claim, or an approval or assumption of any agreement, contract, or lease.  If the 

Court grants the relief sought herein, any payment made pursuant to the Court’s order is not 

intended and should not be construed as an admission as to the validity of any claim or a waiver 

of any of the Debtors’ rights to subsequently dispute such claim and recover such payments. 

 The Requirements of Bankruptcy Rule 6003 are Satisfied 

30. Pursuant to Bankruptcy Rule 6003, the Court may grant relief regarding a 

motion to pay all or part of a prepetition claim within 21 days after the Petition Date if the relief 

is necessary to avoid immediate and irreparable harm.  Immediate and irreparable harm exists 
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where the absence of relief would impair a debtor’s ability to reorganize or threaten the debtor’s 

future as a going concern.  See In re Ames Dep’t Stores, Inc., 115 B.R. 34, 36 n.2 (Bankr. 

S.D.N.Y. 1990) (discussing the elements of “immediate and irreparable harm” in relation to 

Bankruptcy Rule 4001). 

31. Moreover, Bankruptcy Rule 6003 authorizes the Court to grant the relief 

requested herein to avoid harm to the Debtors’ customers and other third parties.  Unlike 

Bankruptcy Rule 4001, Bankruptcy Rule 6003 does not condition relief on imminent or 

threatened harm to the estate alone.  Rather, Bankruptcy Rule 6003 speaks of “immediate and 

irreparable harm” generally.  Cf. Bankruptcy Rule 4001(b)(2), (c)(2) (referring to “irreparable 

harm to the estate”) (emphasis added).  Indeed, the “irreparable harm” standard is analogous to 

the traditional standards governing the issuance of preliminary junctions.  See 9 COLLIER ON 

BANKRUPTCY ¶ 4001.06[3] (discussing source of “irreparable harm” standard under Rule 

4001(c)(2)).  Courts will routinely consider third party interests when granting such relief.  

See, e.g., Capital Ventures Int’l v. Argentina, 443 F.3d 214, 223 n.7 (2d Cir. 2006); see also 

Linnemeir v. Bd. of Trs. of Purdue Univ., 260 F.3d 757, 761 (7th Cir. 2001). 

32. There is no question the Debtors’ failure to honor their Customer 

Programs would likely result in immediate and irreparable harm to the Debtors’ customer 

relations.  The Customer Programs are an integral part of the service and products provided by 

the Debtors to their Customers.  In addition, the Customer Programs are essential to the Debtors’ 

success in retaining Customer satisfaction, sustaining goodwill, and ensuring that the Debtors 

remain competitive notwithstanding the commencement of these chapter 11 cases.  Restricting or 
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canceling the Customer Programs could jeopardize Customer relationships and irreparably harm 

the Debtors’ reputation and ability to assure that Customers continue to use Debtors’ products. 

 Reservation of Rights 

33. Nothing contained herein is intended or shall be construed as (a) an 

admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors; (c) a waiver of any claims or causes of action that may exist against any 

creditor or interest holder; or (d) an approval, assumption, adoption, or rejection of any 

agreement, contract, lease, program, or policy between the Debtors and any third party under 

section 365 of the Bankruptcy Code.  Likewise, if the Court grants the relief sought herein, any 

payment made pursuant to the Court’s order is not intended to be, and should not be construed 

as, an admission to the validity of any claim or a waiver of the Debtors’ rights to dispute such 

claim subsequently.  

 Bankruptcy Rules 6004 (a) and 6004(h) 

34. To implement the foregoing successfully, the Debtors request that the 

Court enter an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 

6004(a) and that the Debtors have established cause to exclude such relief from the 14-day stay 

period under Bankruptcy Rule 6004(h). 
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 Notice 

35. Notice of this Motion shall be given to the following parties: (a) the Office 

of the United States Trustee; (b) counsel to the Debtors’ prepetition and postpetition secured 

lenders; and (c) the Debtors’ thirty-five largest unsecured creditors on a consolidated basis.  As 

the Motion is seeking “first day” relief, within two business days after the hearing on the Motion, 

the Debtors will serve copies of the Motion and any order entered respecting the Motion as 

required by Del. Bankr. LR 9013-1(m).  The Debtors submit that, in light of the nature of the 

relief requested, no other or further notice need be given. 

 No Prior Request 

36. No prior motion for the relief requested herein has been made to this or 

any other Court.   
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WHEREFORE, the Debtors respectfully request that the Court (i) enter an order 

granting the Motion and (ii) grant such other and further relief as this Court may deem just and 

proper. 

 

Dated:  May 31, 2021 PACHULSKI STANG ZIEHL & JONES LLP 

 /s/ Laura Davis Jones 
 Laura Davis Jones (DE Bar No. 2436) 

David M. Bertenthal (CA Bar No. 167624) 
Timothy P. Cairns (DE Bar No. 4228) 
919 North Market Street, 17th Floor 
P.O. Box 8705 
Wilmington, Delaware  19899 (Courier 19801) 
Telephone:  (302) 652-4100 
Facsimile:   (302) 652-4400 
Email: ljones@pszjlaw.com 
 dbertenthal@pszjlaw.com 
 tcairns@pszjlaw.com 

and 

CHAPMAN AND CUTLER LLP 
Larry G. Halperin 
Joon P. Hong 
1270 Avenue of the Americas 
New York, New York 10020 
Telephone: 212-655-6000 
Facsimile: 212-697-7210 
Email: halperin@chapman.com 
 joonhong@chapman.com 

Proposed Counsel for the Debtors and Debtors in 
Possession 
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DOCS_DE:234337.7 05792/001 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
AVADIM HEALTH, INC., et al.,1 
 

Debtors. 
 

)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 21-10883 (___) 
 
(Joint Administration Requested) 

ORDER PURSUANT TO SECTIONS 105(a), 363, 1107(a), AND 1108 
OF THE BANKRUPTCY CODE AUTHORIZING THE DEBTORS 
TO HONOR PREPETITION OBLIGATIONS TO CUSTOMERS 
AND TO OTHERWISE CONTINUE CUSTOMER PRACTICES 

AND PROGRAMS IN THE ORDINARY COURSE OF BUSINESS 

Upon the Motion of the debtors and debtors in possession in the above captioned 

chapter 11 case (the “Debtors”) seeking entry of an order authorizing the Debtors to honor 

certain prepetition obligations to customers and to otherwise continue customer programs and 

practices in the ordinary course of business (the “Motion”);  and it appearing that the relief 

requested is essential to the continued operation of the Debtors’ business and in the best interest 

of the Debtors’ estates and creditors; and it appearing that this Court has jurisdiction over this 

matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that this Motion is a core 

proceeding pursuant to 28 U.S.C. §  157(b)(2); and it appearing that venue of this proceeding and 

the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409; and adequate notice of 

the Motion having been given; and it appearing that no other notice need be given; and after due 

deliberation and sufficient cause appearing therefore,  

                                                 
1  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: Avadim 
Health, Inc. (8411); Avadim Health IP, Inc. (7594); Bionome Properties Corp. (6483); Quality Assurance 
Associates, Inc. (5613); and Relion Manufacturing, Inc. (0430).  The Debtors’ business address is 81 Thompson 
Street, Asheville, NC 28803. 
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IT IS HEREBY ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. The Debtors, in their business judgment and in consultation with the DIP 

Agent, are authorized, but not required, to honor or credit (a) up to $400,000 in respect of 

prepetition amounts pursuant to the Retail Promotions Programs, (b) up to $75,000 in respect of 

prepetition amounts pursuant to Volume Discounts Programs, (c) up to $20,000 in respect of 

prepetition amounts pursuant to the Logistics Rebate Program, and (d) up to $50,000 on account 

of prepetition amounts due pursuant to the Products Returns Program, and (e) up to $750,000 on 

account of prepetition amounts due pursuant to the Discontinued Products Program. 

3. The Debtors, in their business judgment and with the consent of the DIP 

Agent, are authorized to continue, renew, replace, implement new, and/or terminate such of the 

Customer Programs as they deem appropriate, in the ordinary of business, without further 

application to the Court. 

4. All payments authorized by this Order may be made solely to the extent in 

compliance with the Approved Budget (as defined in the interim or final order authorizing the 

Debtors to obtain postpetition senior secured financing and related relief (the “DIP Order”)) then 

in effect. To the extent there is any inconsistency between the terms of this Interim Order and the 

DIP Order, the DIP Order shall control. 

5. Notwithstanding the relief granted in this Order and any actions taken 

pursuant to such relief, nothing in this Order (including, but not limited to, any payment or 

transfer made, or service rendered, by the Debtors pursuant to this Order) shall be deemed: (a) an 

Case 21-10883    Doc 7-1    Filed 05/31/21    Page 2 of 3



 3 
DOCS_DE:234337.7 05792/001 

admission as to the validity of the underlying obligation; (b) a waiver of any rights that any of 

the Debtors or any other party may subsequently have to dispute such obligation; or (c) an 

approval or assumption of any agreement, contract or lease under section 365 of the Bankruptcy 

Code. 

6. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the 

representations made in the Motion. 

7. Notice of the Motion as provided therein shall be deemed good and 

sufficient and the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules are 

satisfied by such notice.  

8. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of 

this Order shall be immediately effective and enforceable upon its entry. 

9. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation of this Order. 
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