
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
AVADIM HEALTH, INC., et al.,1 
 

Debtors. 
 

)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 21-10883 (___) 
 
(Joint Administration Requested) 

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS 
(I) AUTHORIZING THE DEBTORS TO (A) PAY AND HONOR PREPETITION  

COMPENSATION, REIMBURSABLE BUSINESS EXPENSES,  
AND EMPLOYEE BENEFIT OBLIGATIONS; (B) MAINTAIN  

AND CONTINUE CERTAIN COMPENSATION AND BENEFIT  
PROGRAMS POSTPETITION; AND (II) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (the “Debtors”) file this 

motion (the “Motion”) for the entry of interim and final orders, substantially in the forms attached 

hereto as Exhibit A and Exhibit B, authorizing the Debtors, in accordance with their current 

policies and practices, to: (a) pay and honor any prepetition obligations to their workforce of 

employees, and continue to honor ongoing obligations in the ordinary course of business on 

account of accrued wages, salaries, commissions, and third party labor costs; (b) pay and honor 

any prepetition obligations, with respect to each of the Debtors’ employee benefits, plans, and 

programs (the “Benefit Programs”); (c) reimburse their employees for reasonable prepetition 

business expenses incurred on behalf of the Debtors in the ordinary course of business (the 

“Reimbursable Expenses”); (d) pay all related prepetition payroll taxes and other deductions 

                                                 
1  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: Avadim 
Health, Inc. (8411); Avadim Health IP, Inc. (7594); Bionome Properties Corp. (6483); Quality Assurance Associates, 
Inc. (5613); and Relion Manufacturing, Inc. (0430).  The Debtors’ business address is 81 Thompson Street, Asheville, 
NC 28803. 
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(the “Withholding Obligations”); and (e) pay, to the extent that any of the foregoing programs is 

administered, insured, or paid through a third-party administrator or provider, any prepetition 

claims of such administrator in the ordinary course of business.  In support of this Motion, the 

Debtors respectfully represents as follows: 

 Jurisdiction and Venue 

1. The United States Bankruptcy Court for the District of Delaware (the 

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware, 

dated February 29, 2012.  This matter is a core proceeding within the meaning of 28 U.S.C. 

§ 157(b)(2), and the Debtors confirm their consent pursuant to Rule 9013-1(f) of the Local Rules 

of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”) to the entry of a final order by the Court in connection with this 

Motion to the extent that it is later determined that the Court, absent consent of the parties, cannot 

enter final orders or judgments in connection herewith consistent with Article III of the United 

States Constitution. 

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 105(a), 

362(d), 363 and 507 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6003 

and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Local Rule 

9013-1(m). 
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 Background 

4. On the date hereof (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating 

their businesses and managing their properties as debtors in possession pursuant to Bankruptcy 

Code sections 1107(a) and 1108.  No trustee or examiner has been appointed in the Debtors’ 

chapter 11 cases, and no committees have been appointed or designated.   

5. Founded in 2007, Avadim Health, Inc. (collectively referred to herein with 

its Debtor affiliates as the “Company”) is a vertically integrated healthcare and wellness company 

that sells topical products that improve neuromuscular health and skin barrier health, and are a key 

element of hospital infection prevention bundles.  Avadim has commercialized a number of 

products primarily under two brand families:  Theraworx Protect, which targets institutional care 

and community health, and Theraworx Relief, marketed through retail pharmacies.  As of the end 

of 2019, the Company’s products were used in approximately 300 acute care hospitals, 850 nursing 

homes and other long-term care facilities, and were available in more than 49,000 pharmacy 

locations worldwide.  The Company maintains its own research and development, manufacturing 

and commercialization infrastructure, and is strategically positioned to take advantage of several 

emerging trends in healthcare: antibiotic stewardship, negativity around opioids, consumerization 

of healthcare and growth in self-care. The Company’s products are designed to take advantage of 

the increasing desire for easily accessible, self-directed care, with options that are safe and easy to 

use. 
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6. The factual background relating to the Debtors’ commencement of these 

chapter 11 cases is set forth in detail in the Declaration of Keith Daniels, Chief Restructuring 

Officer of the Debtors, in Support of the Debtors’ Chapter 11 Petitions and First Day Motions (the 

“First Day Declaration”) filed contemporaneously with this Motion and incorporated herein by 

reference.  

B. The Debtors’ Workforce 

7. The Debtors collectively employ approximately 100 employees 

(the “Employees”), almost all of whom are employed full time.2  Approximately half of the 

Employees are salaried with the remainder paid on an hourly basis.  None of the Employees are 

subject to any collective bargaining agreements.3 

8. Typically, the Employees rely on their compensation and benefits (as 

applicable) to pay their daily living expenses and to support their families.  If the Debtors are not 

permitted to continue to pay wages and salaries, commissions, provide employee benefits, and 

maintain benefit programs in the ordinary course of business, many of the Employees may be 

exposed to significant financial constraints.  Consequently, the Debtors respectfully submit that 

the relief requested herein is necessary and appropriate under the facts and circumstances of these 

chapter 11 cases.   

                                                 
2 Approximately 55 Employees are employed by Debtor Avadim Health, Inc. while Debtor Relion Manufacturing, 
Inc. employs approximately 44 Employees. One Employee is employed by Quality Assurance Associates, Inc.    
 
3 Prior to the Petition Date, the Debtors conducted a reduction in force of approximately 20 employees 
(the “Terminated Employees”).  Prepetition, the Debtors either paid the Terminated Employees in accordance with 
applicable state law with respect to amounts owed to them as of the termination date or such Terminated Employees 
will be paid pursuant to the Debtors’ June 4, 2021 payroll.  To the extent any Terminated Employees have not actually 
received payments purported made prior of the Petition Date, the Debtors request authority to reissue any prepetition 
payments to the Terminated Employees. 
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9. As explained in more detail below, the Debtors seek authority to pay, in 

consultation with the DIP Agent, any prepetition amounts owed for the programs and benefits 

described in this Motion up to the aggregate cap set forth in the chart below on interim basis.  The 

Debtors also seek authority to continue to pay amounts related to the programs described in this 

Motion in the ordinary course of business and in consultation with the DIP Agent.  

BENEFIT/ 
PROGRAM 

INTERIM ORDER 
CAP AMOUNT 

FINAL ORDER 
CAP AMOUNT4 

Wages $525,000 $625,000 

Payroll Processor  $5,000 $5,000 

Dental Plan $8,000 $8,000 

Vision Plan $1,500 $1,500 

Life and Disability Plans $7,000 $7,000 

Workers’ Compensation 
Coverage 

$50,000 $50,000 

Corporate Credit Card 
Program 

$5,000 $5,000 

Third Party Labor  $40,000 $40,000 

Reimbursable Expenses $15,000 $15,000 

401(k) Plan (plan and audit 
fees) 

$8,000 $8,000 

FSAs $500 $500 

Other Employee Benefits $5,000 $5,000 

                                                 
4 Including amounts paid pursuant to the Interim Order 
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C. Employee Compensation  

10. Wages and Salaries.  Employee compensation is comprised primarily of 

wages, salaries and commissions.  The current average gross payroll of the Debtors is 

approximately $366,000 on account of wages and salaries.  Employee wages and salaries are paid 

on a bi-weekly payroll cycle and one week in arrears.  The Debtors’ last payroll was made on 

May 21, 2021, and covered wages earned through May 14, 2021.  The next payroll date is 

June 4, 2021.  

11. Commissions.  Up to fifteen (15) Employees are also paid commissions, 

which are paid in arrears and on a quarterly basis.5  The Debtors generally pay approximately 

$250,000 in the aggregate on account of commissions earned for each quarter, although the 

commission amounts may vary from quarter to quarter.  The Debtors believe they have paid owed 

commissions through March 31, 2021, and that they may owe up to $150,000 in unpaid, but 

accrued, prepetition commissions earned from April 1, 2021, through the Petition Date.   

12.  The Debtors seek authority to pay up to $625,000 in accrued, but unpaid, 

prepetition salaries, wages, and commissions (collectively, the “Wages”), provided however, that 

the Debtors will not pay any single Employee in excess of the $13,650 cap imposed under section 

507(a)(4) of the Bankruptcy Code.   

13. The Debtors’ payroll is processed by a third party service provider, UKG 

(formerly UltiPro) (the “Payroll Processor”).  The Debtors process and submit payroll instructions 

                                                 
5 In addition, as described below, the Debtors also use the services of certain non-Employee contract sales 
representatives who are paid commissions based on the sale of the products sold.  The amounts owed to these 
individuals is included in the estimated $150,000 of outstanding prepetition commissions. 
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to the Payroll Processor two (2) business days prior to the applicable pay date.6  All Employees 

are paid by direct deposit.  The Payroll Processor withdraws funds from the Debtors’ applicable 

payroll account.  The Payroll Processor remits amounts owed to the applicable taxing authorities 

on Thursday prior to the applicable pay date.  The Payroll Processor makes the applicable payroll 

distributions to Employees on the applicable pay date.   

D. Payroll Administration Fees 

14. As noted above, the Debtors use the Payroll Processor to administer their 

payroll.  The Debtors estimate that they may owe up to $5,000 to the Payroll Processor on account 

of prepetition costs and fees for administrative services as of the Petition Date.  The Debtors seek 

authority to pay any and all prepetition amounts owing to the Payroll Processor up to the cap 

requested herein and to continue to make payments on account of such fees and charges in the 

ordinary course of business postpetition. 

E. Employee Benefits & Insurance Plans 

15. The Debtors provide eligible Employees with several Benefit Programs, 

including (a) medical, dental, vision, life, disability, and other insurance plans, (b) a 401(k) plan, 

and (c) other benefit programs.7  Generally, active non-seasonal full-time Employees who work 

30 hours per week are eligible to participate in the Benefit Programs.  By this Motion, the Debtors 

seek authorization to pay any prepetition amounts owed on account of or related to the Benefit 

                                                 
6 The Debtors’ various collection and disbursement accounts are discussed more fully in the Debtors Motion for Entry 
of Interim and Final Orders to (A) Continue Operating Cash Management System, (B) Honor Certain Prepetition 
Obligations Related Thereto, (C) Maintain Existing Business Forms, and (D) Granting Related Relief, filed 
concurrently herewith.    
7 The Debtors use McGriff as their benefits broker with respect to their benefit programs.  McGriff is, in turn, paid 
directly by Cigna on account of administrative services in respect of the Benefit Programs and, consequently, is not 
owed any amounts by the Debtors. 
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Programs and to continue the Benefit Programs postpetition in the ordinary course of business in 

consultation with the DIP Agent. 

(i) Medical Plan 

16. The Debtors offer their Employees health insurance coverage (the “Medical 

Plan”) through Cigna.  The Medical Plan premium amounts are funded by contributions from the 

Debtors and the applicable Employee.  Employees may choose between an in-network and out-of-

network plan option, with out-of-network benefits typically resulting in less coverage under the 

Medical Plan.  The Medical Plan provides, among other things, coverage for primary and specialist 

physician office visits, preventive care, prescription drug coverage, telehealth connection services, 

and urgent care.  Employees may elect to pay additional premium amounts to add medical coverage 

for their families.  Employee contributions to the Medical Plan are deducted as Withholding 

Obligations.  The total premium cost of the Medical Plan is approximately $112,000 per month.  

Without the Medical Plan, the Employees and their dependents would be forced to either forego 

health insurance coverage entirely or obtain themselves potentially expensive out-of-pocket 

insurance coverage, which would likely adversely affect the Employees’ morale.  As of the Petition 

Date, the Debtors have paid all prepetition premium amounts owed on account of the Medical 

Plan.     

(ii) Dental Plan 

17. The Debtors offer eligible Employees a voluntary PPO dental insurance 

plan (the “Dental Plan”) offered by Cigna.  Employees may choose between an in network and 

out-of-network plan for dental coverage.  Dental Plan premiums for eligible Employees and their 
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dependents are paid by contributions from the participating Employee.  The Dental Plan covers 

preventative services, basic and major dental services, and orthodontia benefits, subject to an 

annual maximum limit under the terms of this plan.  Employee contributions to the Dental Plan 

are also deducted as Withholding Obligations.  The average cost to the Debtors of maintaining the 

Dental Plan, including administrative costs and premiums and Employee contributions, is 

approximately $7,000 per month.   

(iii) Vision Plan 

18. The Debtors offer Employees and their families a voluntary vision plan 

(the “Vision Plan”) administered by Cigna.  The Vision Plan provides services for eye 

examinations, frames, lenses, and contact lenses.  All premiums under the Vision Plan are paid 

through deductions by the participating Employee.  Employee contributions to the Vision Plan are 

deducted as Withholding Obligations.  Employees may select an in-network or out-of-network 

options for the Vision Plan, each of which have different payment and coverage options.  

Employees may also elect and pay coverage for their families under the Vision Plan.  The average 

cost to the Debtors of maintaining the Vision Plan, including administrative costs and premiums 

and Employee contributions is approximately $1,000 per month. 

(iv) Life and Disability Plans 

19. The Debtors allow Employees the option to purchase basic life insurance, 

accidental death and dismemberment insurance, and long-term disability insurance all provided by 

Cigna (collectively, the “Life and Disability Plans”).  The Life and Disability Plans include term 

life insurance benefits for Employees and their families and are portable.  Life insurance rates and 
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benefits are calculated based on the participating Employee’s age.  Voluntary short and long term 

disability coverage are calculated to cover 60% of the participating Employee’s pre-disability 

earnings, subject to a maximum benefit amount payable under these programs.  The Life and 

Disability Plans are voluntary and premium amounts are paid to Cigna through the participating 

Employee’s Withholding Obligations.  As of the Petition Date, the Debtors estimate that up to 

$5,000 in prepetition Employee contributions associated with the Life and Disability Plans may 

be owed.   

(v) Paid Time Off and Sick Time 

20. The Debtors grant paid time off to all full time Employees, which includes 

vacation, personal, and sick time (“PTO”).  In addition to PTO, the Debtors provide Employees 

with additional pay on account of certain company-holidays observed by the Debtors as well as 

bereavement leave, time off for jury duty, volunteer time off, and parental leave all in accordance 

with the Debtors’ policies.   Employees are not permitted to carry over unused PTO, except 

pursuant to applicable state law.  Depending on length of services, full time Employees who 

regularly work non-rotational schedules annually accrue vacation time pursuant to the chart set 

forth below: 
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Years Hours Accrued 

Year of Hire Prorated 80 hours 

1 to 5 years 120 

6 to 10 years 160 

11 to 19 years 200 

20 years or more 240 

21. The Debtors pay all accrued PTO to Employees upon termination in 

accordance with their existing policies and applicable state law.  As of the Petition Date, the 

accrued liabilities of the Debtors with respect to PTO are estimated to total approximately 

$155,000.  The Debtors seek authority to allow Employees to use accrued prepetition PTO time 

after the Petition Date in the ordinary course.  The Debtors further seek authority to pay out any 

PTO owed to Employees who become separated from the Debtors postpetition and in accordance 

with the Debtors’ policies and applicable state law. 

(vi) Workers’ Compensation Plan 

22. The Debtors provide all eligible Employees with workers’ compensation 

insurance as required by federal and state law (the “Workers’ Compensation Plan”) provided by 

CNA Insurance Co. and subject to aggregate policy coverage limits.  In addition to the Workers 

Compensation Plan, the Debtors also provide coverage in certain states that have monopolistic 

state funds that provide workers’ compensation insurance and coverage, which include Ohio, 

North Dakota, Washington, and Wyoming.  The amounts owed under the Workers’ Compensation 

Plan and the amounts paid by the Debtors pursuant to states with specific mandates governing 
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workers’ compensation coverage are collectively referred to as “Workers’ Compensation 

Coverage.” 

23. By this Motion, the Debtors seek authorization to satisfy all obligations 

related to the Workers’ Compensation Coverage, including, without limitation, premiums and any 

related fees, costs, and expenses up to the cap requested herein, and to continue their Workers’ 

Compensation Coverage in the ordinary course of business and as required by applicable law. 

24. The Debtors do not pay any deductibles on account of the Workers’ 

Compensation Coverage.  The Debtors make monthly premium payments on account of the 

Workers’ Compensation Plan and make payments to the monopolistic state funds in accordance 

with applicable state law.  As of the Petition Date, the Debtors believe that they are current on 

account of prepetition obligations under the Workers’ Compensation Coverage, but seek authority 

to pay up to $50,000 on account prepetition costs associated with the Workers’ Compensation 

Coverage out of an abundance of caution.   

25. The Debtors submit that the continuance of the Workers’ Compensation 

Coverage is appropriate in the ordinary course of business, but out of abundance of caution, seek 

authority to maintain the Workers’ Compensation Coverage in accordance with applicable law 

postpetition.  The Debtors also seek authority for relief from the automatic stay solely to allow 

holders of workers’ compensation claims to proceed with their claims in accordance with the 

Workers’ Compensation Coverage and to allow the applicable insurers to administer, handle, 

defend, settle and/or pay a claim covered by the Workers’ Compensation Coverage and the cost 

related thereto in accordance with such plan. 
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(vii) COBRA 

26. Pursuant to the requirements of the Consolidated Omnibus Budget 

Reconciliation Act of 1986 (“COBRA”), the Debtors provide temporary continuation of healthcare 

benefits at group rates to former Employees in accordance with applicable law.  The former 

Employee bears the administrative costs associated with COBRA.  The Debtors request that former 

Employees and eligible dependents retain the right to coverage under the Medical Plan in 

accordance with the requirements of the terms of COBRA and requests authorization to pay 

obligations arising under such plan regardless of when such obligations accrued.  The Debtors use 

Maxus Plan Solutions and McGriff to administer COBRA benefits and believe that no amounts 

are owed on account of prepetition administrative fees with respect to COBRA coverage.   

(viii) 401(k) Plan 

27. The Debtors currently allow eligible Employees to participate in a 401(k) 

plan (the “401(k) Plan”) sponsored by John Hancock USA and administered by Maxus Plan 

Solutions, which processes and administers Employee distributions from the 401(k) Plan.  The 

Debtors provide a 10% in matching Employee contributions, up to an aggregate limit of 5% of the 

total amount the Employee defers to the 401(k) Plan in a given year plus the Debtors’ applicable 

matching contributions made on behalf of the Employee.  The Debtors request authority to process 

and remit any prepetition Employee contributions to the 401(k) Plan, to remit any prepetition 

matching contributions owed pursuant to the Debtors’ existing policies, in consultation with the 

DIP Agent, and to continue the 401(k) Plan in the ordinary course of business postpetition in 

consultation with the DIP Agent. 
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28.  The Debtors also seek authority to pay prepetition 401(k) Plan 

administrative fees and audit expenses, and to continue to pay such amounts postpetition in the 

ordinary course of business in the Debtors’ discretion.  The Debtors pay approximately $2,000 

quarterly administrative fees associated with the administrative costs of the 401(k) to Maxus Plan 

Solutions.  The Debtors also pay approximately $8,000 per year in 401(k) Plan audit fees to 

Kruggel Lawton CPAs.  The Debtors believe they may owe up to $5,000 on account of prepetition 

audit fees and up to $2,000 on account of prepetition 401(k) Plan administrative fees. 

(ix) Other Miscellaneous Employee Benefits 

29. The Debtors provides eligible Employees with a number of other 

miscellaneous benefits (the “Other Employee Benefits”), which historically have included 

automobile reimbursements, gym memberships, and payroll advances.  The aggregate cost of 

maintaining the Other Employee Benefits is relatively de minimis.  The Debtors may owe up to 

$5,000 on account of the Other Employee Benefits. 

F. Flexible Spending Accounts 

30. The Debtors provide Employees who participate in the Medical Plan with 

access to flexible spending accounts (the “FSAs”), administered by Flores & Associates, which 

can be used to cover incidental medical costs and dependent childcare.  The FSAs allow Employees 

to contribute up to $2,750 per year, pre-tax, to an account for medical expenses.  Employees may 

also contribute pre-tax amounts for dependent care expenses subject to applicable law regarding 

the amount of these contributions.  The Debtors do not make any contributions to any Employee’s 

FSA, but pay a monthly administrative fee for each Employee FSA.  As of the Petition Date, the 
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Debtors estimate they may owe up to $500 in FSA administrative costs owed on account of the 

FSAs. 

G. Reimbursable Expenses and Corporate Credit Card Program 

31. Prior to the Petition Date, the Debtors reimbursed Employees for 

Reimbursable Expenses incurred on behalf of the Debtors in the scope of their duties.  The 

Reimbursable Expenses are incurred in the ordinary course of the Debtors’ business operations 

include reasonable business-related expenses.  As of the Petition Date, the Debtors estimate that 

may owe up to $15,000 in Reimbursable Expenses.  Although the Debtors have requested that 

Employees submit reimbursement requests promptly, Employees may nonetheless submit 

reimbursement requests for prepetition Reimbursable Expenses after the Petition Date.  Absent 

authority to pay the Reimbursable Expenses incurred prepetition, the Employees could be 

obligated to pay such amounts out of their personal funds.   

32. In addition to the Reimbursable Expenses, the Debtors have a corporate 

credit program provided by Visa (the “Corporate Credit Card Program”) whereby the Debtors and 

certain Employees may charge expenses used in the operation of the Debtors’ business.  Although 

charges vary from month to month, the Debtors believe they may owe up to $5,000 in prepetition 

amounts with respect to the Corporate Credit Card Program.   

H. Withholding Obligations 

33. As explained above, the Debtors routinely deduct amounts from 

Employees’ compensation with respect to certain Withholding Obligations, including, but not 

limited to, various federal, state, and local income taxes, medical, dental and vision contributions, 
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wage garnishments, flexible spending account contributions, life and disability insurance, amounts 

paid in respect of Other Employee Benefits, and Employee 401(k) contributions (collectively, 

the “Employee Withholdings”).    

34. The Debtors are also responsible for remitting to third parties, for their own 

account, various taxes and fees associated with payroll pursuant to the Federal Insurance 

Contributions Act and federal and state laws regarding unemployment and disability taxes 

(the “Payroll Taxes”).  On average, the Debtors pay approximately $30,000 in the aggregate for 

employer-obligated Payroll Taxes each pay period.  The Debtors seek authority to deduct and remit 

any outstanding prepetition Employee Withholdings, Withholding Obligations, and Payroll Taxes 

without regard to any of the caps set forth in this Motion, and to continue to deduct and remit such 

amounts to the appropriate third party recipients in the ordinary course of business. 

I. Third Party Labor and Independent Contractors 

35. The Debtors currently use the services of eight (8) individuals who work for 

temporary staffing agencies who provide additional manufacturing production services to the 

Debtors.  The Debtors make payments to the staffing agencies (the “Third Party Labor Payments”) 

for the performance of these specialized services important to the Debtors’ business and 

operations.  On average, the Debtors pay approximately $25,000 per month in Third Party Labor 

Payments, which are generally paid on a weekly basis.  As of the Petition Date, the Debtors 

estimate that they may owe up to $40,000 on account of accrued and unpaid Third Party Labor 

Payments.  The Debtors rely on the continuous support of the staffing agencies to handle and/or 

assist with projects and matters in furtherance of the Debtors’ business.  The Debtors believe the 
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authority to continue paying the Third Party Labor Payments, including any prepetition amounts, 

is critical to minimize disruption of the Debtors’ operations.8  

J. Direction to Banks and Financial Institutions 

36. The Debtors also seek interim and final orders authorizing their banks and 

other financial institutions (collectively, the “Banks”) to receive, process, honor, and pay all of the 

Debtors’  prepetition checks and fund transfers on account of any prepetition amounts owed on 

account of or relating to Wages or the Benefit Programs, including all checks issued with regard 

to any Wages and Benefit Programs, and prohibiting the Banks from placing any holds on, or 

attempting to reverse, any automatic transfers to any account of an Employee or other party for 

prepetition Wages and Benefit Programs obligations.  The Debtors also seek interim and final 

orders authorizing the issuance of new postpetition checks or new postpetition funds transfers on 

account of prepetition Wages and Benefit Program obligations to replace any prepetition checks 

or funds transfer requests that may be dishonored or rejected, and to reimburse Employees or other 

applicable party for any fees or expenses incurred in connection with any rejected checks as a 

result of the Debtors’ bankruptcy filing. 

 Relief Requested 

37. By this Motion, the Debtors request entry of interim and final orders 

substantially in the forms attached hereto as Exhibit A: and Exhibit B, respectively (a) authorizing 

                                                 
8 As noted above, the Debtors use the services of approximately forty non-Employee contract sales representatives.  
These individuals represent a number of products and market the Company’s products to a series of patient care 
locations, including but not limited to physicians & primary care offices.  These contractors are only paid a 
commission on products sold and receive no salary, draw, or reimbursement for travel expenses from the Debtors.  To 
the extent any prepetition commissions amounts are owed to these individuals, such amounts are already included in 
the aggregate $150,000 of estimated prepetition commissions discussed earlier in the Motion. 
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the Debtors to (i) pay all prepetition Wages and all costs related to the prepetition Benefit 

Programs, as set forth in this Motion; and (ii) maintain and continue to honor the Benefit Programs 

as they were in effect as of the Petition Date and as such may be modified, amended, or 

supplemented from time to time in the ordinary course of business in consultation with the DIP 

Agent; and (b) authorizing the Banks to honor and process checks and electronic transfer requests 

for payment of prepetition obligations with respect to the Wages and Benefit Programs.  The 

Debtors do not seek authority to pay any Employees on account of Wages in excess of the statutory 

cap of $13,650.   

38. The Debtors submit that any delay in paying the prepetition amounts owed 

in respect of the Wages and Benefit Programs will adversely impact the Debtors’ relationships 

with their workforce and could irreparably harm employee morale and cooperation, to the 

substantial detriment of the Debtors, the estates, and their stakeholders.   

 Basis for Relief Requested 

39. Statutory support for the requested relief exists pursuant to sections 105(a), 

362(d), 363(b)(1) and (c)(1) of the Bankruptcy Code and the “necessity of payment” doctrine 

(discussed infra).  Section 363(b)(1) of the Bankruptcy Code authorizes a debtor in possession to 

use property of the estate other than in the ordinary course of business after notice and a hearing.  

Section 363(c)(1) of the Bankruptcy Code authorizes a debtor in possession to enter into 

transactions in the ordinary course of business without notice and a hearing.  Section 105(a) of the 

Bankruptcy Code further provides, in pertinent part, that this Court may issue any order, process, 

or judgment that is necessary or appropriate to carry out the provisions of the Bankruptcy Code. 
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40. The relief requested in this Motion is supported by the well-established 

“necessity of payment” doctrine.9  The “necessity of payment” doctrine, which has been embraced 

by the Third Circuit, “teaches no more than, if payment of a claim which arose prior to 

reorganization is essential to the continued operation of the [business] during reorganization, 

payment may be authorized even if it is made out of corpus.”  In re Lehigh & New England Ry. 

Co., 657 F.2d 570, 581 (3d Cir. 1981).  See also In re Sharon Steel Corp., 159 B.R. 730, 737 

(Bankr. W.D. Pa. 1993) (embracing “necessity of payment” doctrine and citing Lehigh & New 

England Ry. Co. with approval).  Similarly, the court in In re Ionosphere Clubs, Inc., 98 B.R. 174 

(Bankr. S.D.N.Y. 1989), stated that the “necessity of payment” doctrine “recognizes the existence 

of the judicial power to authorize a debtor in a reorganization case to pay prepetition claims where 

such payment is essential to the continued operation of the debtor.”  Id. at 176.  In that case, the 

court permitted Eastern Air Lines, Inc., to pay its current employees’ prepetition wages, salaries, 

medical benefits, and business expense claims.  Judge Lifland relied on his equitable powers under 

section 105(a) of the Bankruptcy Code and, in particular, the “necessity of payment” doctrine to 

authorize such payments, recognizing that the debtor had to make the payments in order to retain 

its current employees and maintain positive employee morale – two factors that he deemed critical 

to the rehabilitation of an operating debtor.  Id. at 176-77 (citing H.R. Rep. No. 595 95th Cong. 1st 

Sess. 16 (1977)).  Other courts also have found that the “necessity of payment” doctrine applies to 

the payment of prepetition employee compensation and benefits.  See In re Chateaugay Corp., 80 

                                                 
9  The doctrine was first articulated by the Supreme Court in railroad reorganization cases, see Miltenberger v. 
Logansport Ry., 106 U.S. 286 (1882), and it has been held to be equally applicable to non-railroad debtor cases.  See, 
e.g., Dudley v. Mealey, 147 F.2d 268, 271 (2d Cir. 1945) (hotel); In re Gulf Air, Inc., 112 B.R. 152, 153 (Bankr. W.D. 
La. 1989) (airline). 
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B.R. 279, 281 (Bankr. S.D.N.Y. 1987) (under the “necessity of payment” doctrine, bankruptcy 

court should defer to the debtor’s business judgment in permitting payment of certain workers’ 

compensation claims). 

41. Courts in this District similarly have approved the payment of prepetition 

claims of employees for wages, salaries, expenses, and benefits on the grounds that the payment 

of such claims was necessary to effectuate a successful reorganization or liquidation.  See, e.g., In 

re CarbonLite Holdings LLC, et al., Case No. 21-10527 (JTD) (Bankr. D. Del. March 9, 2021); In 

re MobiTV, Inc., et al., Case No. 21-10457 (LSS) (Bankr. D. Del. March 2, 2021); In re RTI 

Holding Company, LLC, Case No. 20-12456 (JTD) (Bankr. D. Del Oct. 9, 2020); Apex Linen 

Service LLC, et al., Case No. 20-11774 (LSS) (Bankr. D. Del. July 10, 2020); In re TZEW Holdco 

LLC, et al., Case No. 20-10910 (CSS) (Bankr. D. Del. May 5, 2020); In re Highland Capital 

Management, L.P., Case No. 19-12239 (CSS) (Bankr D. Del. December 4, 2019); In re iPic-Gold 

Class Entertainment LLC, Case No. 19-11739 (LSS) (Bankr. D. Del. Aug. 6, 2019); In re Fuse, 

LLC, Case No. 19-10872 (KG) (Bankr. D. Del June 5, 2019); In re J & M Sales, Inc., et al., Case 

No. 18-11801 (LSS) (Bankr. D. Del Aug. 27, 2018); In re Aquion Energy Inc., Case No. 17-10500 

(KJC) (Bankr. D. Del March 10, 2017); In re Basic Energy Services, Inc., et al., Case No. 16-

12320 (KJC) (Bankr. D. Del. October 26, 2016); In re Key Energy Services, Inc., et al., Case 16-

12306 (BLS) (Bankr. D. Del. October 25, 2016); In re Malibu Lighting Corporation, et al., Case 

No. 15-12082 (KG) (Bankr. D Del. October 9, 2015); In re Ablest, Inc., Case No. 14-10717 (KJC) 

(Bankr. D. Del. Apr. 2, 2014). 
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42. The “necessity of payment” doctrine authorizes the Debtors to pay the 

amounts they seek authority to pay pursuant to this Motion because the members of the Debtors’ 

workforce are critical assets necessary both to the Debtors’ operations and the successful 

administration of these chapter 11 cases. 

43. The Debtors believe that all of the Wages relating to the period prior to the 

Petition Date for Employees constitute priority claims under sections 507(a)(4) of the Bankruptcy 

Code.  As priority claims, the Wages must be paid in full before any general unsecured obligations 

of the Debtors may be satisfied.  Accordingly, the relief requested may affect only the timing of 

the payment of these priority obligations and will not prejudice the rights of general unsecured 

creditors or other parties in interest. 

44. Moreover, the Debtors believe that if they are unable to honor accrued 

Wages and benefits under the Benefit Programs described above, including honoring PTO, 

employee morale and loyalty will be jeopardized at a time when the support of the Debtors’ 

workforce is critical.  The Debtors believe that any uncertainty with regard to payment of Wages 

and the continuation of the Benefit Programs will cause significant anxiety at precisely the time 

that the Debtors need their Employees to perform their respective jobs at peak efficiency.   

45. Additionally, the Debtors submit that the Withholding Obligations do not 

constitute property of the Debtors’ estates and principally represent employee earnings that 

governments, Employees, and/or judicial authorities, have designated for deduction from 

Employee paychecks.  The failure to transfer these withheld funds could result in hardship to 
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certain Employees.  Moreover, if the Debtors cannot remit certain of these Withholding 

Obligations, the Employees may face legal action. 

46. The Debtors submit that with respect to the wage-related taxes that 

constitute “trust fund” taxes, the payment of such taxes will not prejudice other creditors of the 

Debtors’ estates given that the relevant taxing authorities would have a priority claim under section 

507(a)(8) of the Bankruptcy Code in respect of such obligations.  Moreover, the monies payable 

for trust fund taxes, as well as the other funds that are held in trust for the benefit of third parties, 

such as the Employee Withholdings, are not property of the Debtors’ estates.  See, e.g., Begier v. 

IRS, 496 U.S. 53 (1990) (withholding taxes are property held by a debtor in trust for another and, 

as such, are not property of the debtor’s estates). 

47. Courts have also authorized debtors to pay employee-related taxes under 

section 363(b)(1) of the Bankruptcy Code, which provides that “the trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  Under such section, a court may authorize a debtor to pay certain 

prepetition claims.  See In re FV Steel & Wire Co., Case No. 04-22421 (Bankr. E.D. Wis. Feb. 26, 

2004) (authorizing the continuation of customer programs and the payment of prepetition claims 

under section 363 of the Bankruptcy Code); In re UAL Corp., Case No. 02-48191 (Bankr. N.D. 

Ill. Dec. 9, 2002) (authorizing payment of prepetition claims under section 363 of the Bankruptcy 

Code as an out-of-the-ordinary-course transaction); Ionosphere Clubs, 98 B.R. at 175 (affirming 

lower court order authorizing payment of prepetition wages pursuant to section 363(b) of the 

Bankruptcy Code).  To do so, “the debtor must articulate some business justification, other than 
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the mere appeasement of major creditors.”  Id. at 175.  As discussed herein, the Debtors’ failure to 

pay employee-related taxes could have a material adverse impact on their ability to operate in the 

ordinary course of business.   

48. Indeed, in numerous chapter 11 cases, courts in this District have exercised 

their equitable powers under section 105 of the Bankruptcy Code to authorize debtors to pay a 

variety of prepetition claims of creditors, including claims similar to the prepetition employee-

related taxes.  See, e.g., In re TZEW Holdco LLC, et al., Case No. 20-10910 (CSS) (Bankr. D. Del. 

May 5, 2020); In re Highland Capital Management, L.P., Case No. 19-12239 (CSS) (Bankr D. 

Del. December 4, 2019);   In re Fuse, LLC, Case No. 19-10872 (KG) (Bankr. D. Del Jun. 5, 2019); 

In re J & M Sales, Inc., et al., Case No. 18-11801 (LSS) (Bankr. D. Del Aug. 27, 2018); In re 

Aquion Energy Inc., Case No. 17-10500 (KJC) (Bankr. D. Del March 10, 2017); In re Basic Energy 

Services, Inc., et al., Case No. 16-12320 (KJC) (Bankr. D. Del. October 26, 2016); In re Key 

Energy Services, Inc., et al., Case 16-12306 (BLS) (Bankr. D. Del. October 25, 2016); In re Malibu 

Lighting Corporation, et al., Case No. 15-12082 (KG) (Bankr. D Del. October 9, 2015); In re 

Savient Pharmaceuticals, Inc., Case No. 13-12680, ECF No. 44 (MFW) (Bankr. D. Del. Oct. 16, 

2013); In re Furniture Brands Int’l, Inc., Case No. 13-12329, ECF No. 71 (CSS) (Sept. 11, 2013); 

In re Exide Technologies, Case No. 13-11482, ECF No. 71 (KJC) (Bankr. D. Del. June 11, 2013); 

In re Synagro Technologies, Inc., Case No. 13-11041 (BLS), ECF No. 43 (Bankr. D. Del. Apr. 25, 

2013).  The Debtors submit that the present circumstances warrant similar relief in these chapter 

11 cases to preserve the Debtors’ assets and avoid business interruption.   
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49. Finally, the Debtors’ workforce has an intimate knowledge of the operation 

of the Debtors’ business and is a critical and necessary component to the success of these chapter 

11 cases.  Deterioration in the morale and welfare of this workforce at this critical time 

undoubtedly would adversely impact the Debtors and their ability to maximize the value of their 

assets.  Payment of Wages and continuation of the Benefit Programs, as described herein, is 

necessary to maintain employee morale during these cases and to insure continued, efficient 

operation in order to maximize value for the estates. 

 Reservation of Rights 

50. Nothing contained herein is intended or shall be construed as (a) an 

admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors; (c) a waiver of any claims or causes of action that may exist against any 

creditor or interest holder; or (d) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy between the Debtors and any third party under section 365 of 

the Bankruptcy Code.  Likewise, if the Court grants the relief sought herein, any payment made 

pursuant to the Court’s order is not intended to be, and should not be construed as, an admission 

to the validity of any claim or a waiver of the Debtors’ rights to dispute such claim subsequently. 

 Satisfaction of Bankruptcy Rule 6003 

51. The Debtors believe that they are entitled to immediate authorization for the 

relief contemplated by this Motion.  Pursuant to Bankruptcy Rule 6003, “[e]xcept to the extent 

that relief is necessary to avoid immediate and irreparable harm, the court shall not, within 21 days 
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after the filing of the petition, grant relief regarding the following: . . . (b) a motion to use, sell, 

lease, or otherwise incur an obligation regarding property of the estate, including a motion to pay 

all or part of a claim that arose before the filing of the petition, but not a motion under Rule 4001.”  

To the extent that the requirements of Bankruptcy Rule 6003 are applicable to the relief requested 

in the Motion, the Debtors submit that for the reasons already set forth herein and in the First Day 

Declaration, the relief requested in this Motion is necessary to avoid immediate and irreparable 

harm for failure to honor and pay the obligations with respect to Wages and Benefit Programs.  

Accordingly, the relief requested herein is appropriate under the circumstances and under 

Bankruptcy Rule 6003.   

 Waiver of Bankruptcy Rule 6004 

52. The Debtors seeks a waiver of any stay of the effectiveness of the interim 

and final orders approving this Motion.  Pursuant to Bankruptcy Rule 6004(h), “[a]n order 

authorizing the use, sale or lease of property other than cash collateral is stayed until the expiration 

of 14 days after entry of the order, unless the court orders otherwise.”  As set forth in the Motion 

and First Day Declaration, the payments proposed herein are essential to prevent immediate and 

irreparable harm to the Debtors’ business operations.  Accordingly, the Debtors submit that ample 

cause exists to justify a waiver of the fourteen (14) day stay imposed by Bankruptcy Rule 6004(h), 

to the extent that it applies. 
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 Notice 

53. Notice of this Motion shall be given to the following parties: (a) the Office 

of the United States Trustee; (b) counsel to the Debtors’ prepetition and postpetition secured 

lenders; and (c) the Debtors’ thirty-five largest unsecured creditors on a consolidated basis.  As 

the Motion is seeking “first day” relief, within two business days after the hearing on the Motion, 

the Debtors will serve copies of the Motion and any order entered respecting the Motion as required 

by Del. Bankr. LR 9013-1(m).  The Debtors submit that, in light of the nature of the relief 

requested, no other or further notice need be given. 

No Prior Request 

54. No prior motion for the relief requested herein has been made to this or any 

other Court. 
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WHEREFORE, the Debtors respectfully entry of interim and final orders, 

substantially in the forms attached hereto as Exhibit A and Exhibit B, respectively, (a) granting 

the relief requested herein, and (b) granting such other and further relief as is just and proper. 

Dated:  May 31, 2021 PACHULSKI STANG ZIEHL & JONES LLP 

 /s/ Laura Davis Jones 
 Laura Davis Jones (DE Bar No. 2436) 

David M. Bertenthal (CA Bar No. 167624) 
Timothy P. Cairns (DE Bar No. 4228) 
919 North Market Street, 17th Floor 
P.O. Box 8705 
Wilmington, Delaware  19899 (Courier 19801) 
Telephone:  (302) 652-4100 
Facsimile:   (302) 652-4400 
Email: ljones@pszjlaw.com 
 dbertenthal@pszjlaw.com 
 tcairns@pszjlaw.com 

and 

CHAPMAN AND CUTLER LLP 
Larry G. Halperin 
Joon P. Hong 
1270 Avenue of the Americas 
New York, New York 10020 
Telephone: 212-655-6000 
Facsimile: 212-697-7210 
Email: halperin@chapman.com 
 joonhong@chapman.com 

Proposed Counsel for the Debtors and Debtors in 
Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
AVADIM HEALTH, INC., et al.,1 
 

Debtors. 
 

)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 21-10883 (___) 
 
(Joint Administration Requested) 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO (A) PAY AND 
HONOR PREPETITION COMPENSATION, REIMBURSABLE 

BUSINESS EXPENSES, AND EMPLOYEE BENEFIT OBLIGATIONS;    
(B) MAINTAIN AND CONTINUE CERTAIN COMPENSATION AND 

BENEFIT PROGRAMS POSTPETITION; AND (II) GRANTING RELATED RELIEF 

Upon consideration of the motion (the “Motion”)2 of the above-referenced debtors 

and debtors in possession (the “Debtors”) in the above-captioned chapter 11 cases for the entry of 

an interim order (this “Interim Order”), pursuant to sections 105(a), 362(d), 363, and 507(a) of title 

11 of the United States Code (the “Bankruptcy Code”), to authorize, but not require, the Debtors 

to (i) pay prepetition wages, salaries, commissions, third party labor, employee benefits, and other 

compensation; (ii) remit withholding obligations and deductions; (iii) maintain employee 

compensation and benefits programs and pay related administrative obligations; and (iv) authorize 

applicable banks and other financial institutions receive, process, honor, and pay certain checks 

presented for payment and honor certain fund transfer requests; and upon the First Day 

Declaration; and it appearing that the relief requested is in the best interest of the Debtors’ estates, 

                                                 
1  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: Avadim 
Health, Inc. (8411); Avadim Health IP, Inc. (7594); Bionome Properties Corp. (6483); Quality Assurance Associates, 
Inc. (5613); and Relion Manufacturing, Inc. (0430).  The Debtors’ business address is 81 Thompson Street, Asheville, 
NC 28803. 

2  All capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion. 
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their creditors, and other parties in interest; and it appearing that this Court has jurisdiction over 

this matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that this proceeding is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); and it appearing that the requirements of Rule 6003 

of the Federal Rules of Bankruptcy Procedure have been satisfied; and due and adequate notice of 

the Motion having been given under the circumstances; and after due deliberation and cause 

appearing therefor;  

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein.  

2. The Debtors are authorized, but not directed, in consultation with the DIP 

Agent and in accordance with the Approved Budget (defined below), to make payments to 

applicable third parties from the Employee Withholdings, and other Withholding Obligations and 

in respect of the Benefit Programs, and costs associated therewith, in accordance with the Debtors’ 

ordinary course of business and stated policies, as set forth in the Motion.    

3. The Debtors are authorized, but not directed, to honor any outstanding 

checks for the relief authorized herein and that may be outstanding as of the Petition Date.  

4. In accordance with this Interim Order and any other order of this Court, the 

banks and financial institutions at which the Debtors maintains their accounts are authorized to 

honor checks presented for payment, whether issued prior to or after the Petition Date, and to honor 

all fund transfer requests made by the Debtors related thereto, to the extent that sufficient funds 

are on deposit in such accounts. 
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5. The Debtors are authorized, but not directed, in consultation with the DIP 

Agent and in accordance with the Approved Budget (defined below), to pay prepetition amounts 

on account of the Wages and Benefit Programs, including all processing and administrative fees 

associated with payment of Wages and Benefit Programs, subject to the aggregate cap set forth in 

the chart below, provided however, that no payments to or on behalf of any Employee with respect 

to prepetition Wages will exceed $13,650 without further Court order: 

BENEFIT/PROGRAM CAP AMOUNT 

Wages $525,000 

Payroll Processor  $5,000 

Dental Plan $8,000 

Vision Plan $1,500 

Life and Disability Plans $7,000 

Workers’ Compensation 
Coverage 

$50,000 

Corporate Credit Card 
Program 

$5,000 

Third Party Labor $40,000 

Reimbursable Expenses $15,000 

401(k) Plan (plan and audit 
fees) 

$8,000 

FSAs                               $500 

Other Employee Benefits $5,000 
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6. The Debtors are authorized to allow Employees to use accrued prepetition 

PTO in the ordinary course.  The Debtors are also authorized, but not directed, in consultation with 

the DIP Agent, to pay out any accrued PTO amounts that are owed to Employees in accordance 

with the Debtors’ policies and applicable state law. 

7. The Debtors are authorized to continue to administer and provide their 

Benefit Programs postpetition in the ordinary course of business in consultation with the DIP 

Agent. 

8. All payments authorized by this Order may be made solely to the extent in 

compliance with the Approved Budget (as defined in the interim or final order authorizing the 

Debtors to obtain postpetition senior secured financing and related relief (the “DIP Order”)) then 

in effect.  To the extent there is any inconsistency between the terms of this Order and the DIP 

Order, the DIP Order shall control. 

9. Nothing in this Interim Order authorizes or approves any payment, bonus 

plan, or severance plan subject to section 503(c) of the Bankruptcy Code. 

10. Bankruptcy Rule 6003(b) has been satisfied because the relief requested in 

the Motion is necessary to avoid immediate and irreparable harm to the Debtors. 

11. The Debtors are authorized, but not directed, to continue to maintain their 

Workers’ Compensation Coverage in the ordinary course of business in consultation with the DIP 

Agent.  The automatic stay is hereby modified pursuant to section 362(d) of the Bankruptcy Code 

solely to allow the Debtors, in consultation with the DIP Agent, to continue to assess, determine, 

and adjudicate any of the unpaid workers’ compensation claims during these chapter 11 cases in 
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accordance with the Workers’ Compensation Coverage; provided however, that nothing in this 

Interim Order or the Motion gives a non-workers’ compensation claimant relief from the automatic 

stay. 

12. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_________, 2021, at__:__ _.m., prevailing Eastern Time.  Any objections or responses to entry of 

a final order on the Motion shall be filed on or before 4:00 p.m., prevailing Eastern Time, on 

_________, 2021, and shall be served on (i) the Debtors, c/o of Carl Marks Advisors, 900 Third 

Avenue, 33rd Floor, New York, NY 10022, Attn: Keith Daniels (kdaniels@carlmarks.com); 

(ii) proposed counsel for the Debtors, Chapman and Cutler LLP, 1270 Avenue of the Americas, 

New York, NY 10020, Attn: Larry Halperin (halperin@chapman.com), and Pachulski Stang Ziehl 

& Jones LLP, 919 North Market Street, 17th Floor, P.O. Box 8705, Wilmington, DE 19899-8705 

(Courier 19801) Attn: Laura Davis Jones (ljones@pszjlaw.com); (iii) counsel to the Debtors’ 

prepetition and postpetition secured lenders, (a) Weil Gotshal & Manges LLP. 767 Fifth Avenue, 

New York, New York 10153, Attn: David Griffiths, Esq. (david.griffiths@weil.com) and Bryan 

R. Podzius, Esq. (bryan.podzius@weil.com) and (b) Richards, Layton & Finger, P.A., One Rodney 

Square, 920 North King Street, Wilmington, Delaware 19801, Attn: Zachary I. Shapiro 

(shapiro@rlf.com); (iv) counsel to any statutory committee appointed in these cases; and (v) the 

Office of The United States Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 

19801, Attn: Richard Schepacarter, Esq. (Richard.Schepacarter@usdoj.gov) (collectively, the 

“Notice Parties”).  In the event no objections to entry of a final order on the Motion are timely 

received, this Court may enter such final order without need for the Final Hearing. 
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13. The requirements of Bankruptcy Rule 6004(a) are waived. 

14. The stay under Bankruptcy Rule 6004(h) is waived. 

15. The Debtors are authorized and empowered to take all actions necessary to 

implement the relief granted in this Interim Order. 

16. Notwithstanding anything to the contrary contained herein, any payment or 

transfer to be made, service rendered, or authorization contained hereunder (a) shall not be deemed 

(i) to constitute postpetition assumption or adoption of any contract, program, or policy pursuant 

to section 365 of the Bankruptcy Code, or (ii) an admission as to the validity of the underlying 

obligation, and (b) shall not affect the Debtors’ or any other party’s rights to contest the amount 

or validity of claims. 

17. This Court shall retain jurisdiction to hear and determine all matters arising 

from the implementation of this Order. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
AVADIM HEALTH, INC., et al.,1 
 

Debtors. 
 

)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 21-10883 (___) 
 
(Jointly Administered) 

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO (A) PAY AND 
HONOR PREPETITION COMPENSATION, REIMBURSABLE 

BUSINESS EXPENSES, AND EMPLOYEE BENEFIT OBLIGATIONS;    
(B) MAINTAIN AND CONTINUE CERTAIN COMPENSATION AND 

BENEFIT PROGRAMS POSTPETITION; AND (II) GRANTING RELATED RELIEF 

Upon consideration of the motion (the “Motion”)2 of the above-referenced debtors 

and debtors in possession (the “Debtors”) in the above-captioned chapter 11 cases for the entry of 

a final order (this “Final Order”), pursuant to sections 105(a), 362(d), 363, and 507(a) of title 11 

of the United States Code (the “Bankruptcy Code”), to authorize, but not require, the Debtors to 

(i) pay prepetition wages, salaries, commissions, third party labor, employee benefits, and other 

compensation; (ii) remit withholding obligations and deductions; (iii) maintain employee 

compensation and benefits programs and pay related administrative obligations; and (iv) authorize 

applicable banks and other financial institutions receive, process, honor, and pay certain checks 

presented for payment and honor certain fund transfer requests; and upon the First Day 

Declaration; and it appearing that the relief requested is in the best interest of the Debtors’ estates, 

                                                 
1  The Debtors, along with the last four (4) digits of each Debtor’s federal tax identification number are: Avadim 
Health, Inc. (8411); Avadim Health IP, Inc. (7594); Bionome Properties Corp. (6483); Quality Assurance Associates, 
Inc. (5613); and Relion Manufacturing, Inc. (0430).  The Debtors’ business address is 81 Thompson Street, Asheville, 
NC 28803. 

2  All capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion. 
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their creditors, and other parties in interest; and it appearing that this Court has jurisdiction over 

this matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that this proceeding is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); and it appearing that the requirements of Rule 6003 

of the Federal Rules of Bankruptcy Procedure have been satisfied; and due and adequate notice of 

the Motion having been given under the circumstances; and after due deliberation and cause 

appearing therefor;  

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on a final basis as set forth herein.  

2. The Debtors are authorized, but not directed, in consultation with the DIP 

Agent and in accordance with the Approved Budget (defined below), to make payments to 

applicable third parties from the Employee Withholdings, and other Withholding Obligations and 

in respect of the Benefit Programs, and costs associated therewith, in accordance with the Debtors’ 

ordinary course of business and stated policies, as set forth in the Motion.    

3. The Debtors are authorized, but not directed, to honor any outstanding 

checks for the relief authorized herein and that may be outstanding as of the Petition Date.  

4. In accordance with this Final Order and any other order of this Court, the 

banks and financial institutions at which the Debtors maintains their accounts are authorized to 

honor checks presented for payment, whether issued prior to or after the Petition Date, and to honor 

all fund transfer requests made by the Debtors related thereto, to the extent that sufficient funds 

are on deposit in such accounts. 
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5. The Debtors are authorized, but not directed, in consultation with the DIP 

Agent and in accordance with the Approved Budget (defined below), to pay prepetition amounts 

on account of the Wages and Benefit Programs, including all processing and administrative fees 

associated with payment of Wages and Benefit Programs, subject to the aggregate cap set forth in 

the chart below, provided however, that no payments to or on behalf of any Employee with respect 

to prepetition Wages will exceed $13,650 without further Court order: 

BENEFIT/PROGRAM CAP AMOUNT 

Wages $625,000 

Payroll Processor  $5,000 

Dental Plan $8,000 

Vision Plan $1,500 

Life and Disability Plans $7,000 

Workers’ Compensation 
Coverage 

$50,000 

Corporate Credit Card 
Program 

$5,000 

Third Party Labor $40,000 

Reimbursable Expenses $15,000 

401(k) Plan (plan and audit 
fees) 

$8,000 

FSAs                                 $500 

Other Employee Benefits $5,000 
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6. The Debtors are authorized to allow Employees to use accrued prepetition 

PTO in the ordinary course.  The Debtors are also authorized, but not directed, in consultation with 

the DIP Agent, to pay out any accrued PTO amounts that are owed to Employees in accordance 

with the Debtors’ policies and applicable state law. 

7. The Debtors are authorized to continue to administer and provide their 

Benefit Programs postpetition in the ordinary course of business in consultation with the DIP 

Agent. 

8. All payments authorized by this Order may be made solely to the extent in 

compliance with the Approved Budget (as defined in the interim or final order authorizing the 

Debtors to obtain postpetition senior secured financing and related relief (the “DIP Order”)) then 

in effect.  To the extent there is any inconsistency between the terms of this Order and the DIP 

Order, the DIP Order shall control. 

9. Nothing in this Final Order authorizes or approves any payment, bonus 

plan, or severance plan subject to section 503(c) of the Bankruptcy Code. 

10. The Debtors are authorized, but not directed, to continue to maintain their 

Workers’ Compensation Coverage in the ordinary course of business in consultation with the DIP 

Agent.  The automatic stay is hereby modified pursuant to section 362(d) of the Bankruptcy Code 

solely to allow the Debtors, in consultation with the DIP Agent, to continue to assess, determine, 

and adjudicate any of the unpaid workers’ compensation claims during these chapter 11 cases in 

accordance with the Workers’ Compensation Coverage; provided however, that nothing in this 
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Final Order or the Motion gives a non-workers’ compensation claimant relief from the automatic 

stay. 

11. The requirements of Bankruptcy Rule 6004(a) are waived. 

12. The stay under Bankruptcy Rule 6004(h) is waived. 

13. The Debtors are authorized and empowered to take all actions necessary to 

implement the relief granted in this Final Order. 

14. Notwithstanding anything to the contrary contained herein, any payment or 

transfer to be made, service rendered, or authorization contained hereunder (a) shall not be deemed 

(i) to constitute postpetition assumption or adoption of any contract, program, or policy pursuant 

to section 365 of the Bankruptcy Code, or (ii) an admission as to the validity of the underlying 

obligation, and (b) shall not affect the Debtors’ or any other party’s rights to contest the amount 

or validity of claims. 

15. This Court shall retain jurisdiction to hear and determine all matters arising 

from the implementation of this Order. 
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