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SO ORDERED.
SIGNED this 23 day of June, 2022.

_____________________________________________
Joseph N. Callaway
United States Bankruptcy Judge

___________________________________________________________________

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
RALEIGH DIVISION
In re:
U.S. Tobacco Cooperative Inc., et al.1
Debtors.

)
)
)
)
)

Chapter 11
Case No. 21-01511-5-JNC
(Jointly Administered)

ORDER CONFIRMING PLAN, APPROVING CLASS SETTLEMENT ON A FINAL
BASIS, AND GRANTING RELATED RELIEF
The Third Amended Joint Plan of Reorganization of U.S. Tobacco Cooperative, Inc. and
its Affiliated Debtors [Dkt. No. 646] filed by the Debtors on March 14, 2022 (the “Plan”),2 or a
summary thereof, having been transmitted to creditors, interest holders, and parties in interest, and

The Debtors in these Chapter 11 Cases are the following (the last four digits of each Debtor’s respective federal tax
identification number follow in parentheses): U.S. Tobacco Cooperative Inc. (4598); U.S. Flue-Cured Tobacco
Growers, Inc. (9823); Premier Manufacturing, Inc. (3251); Franchise Wholesale Co., L.L.C. (7518); Big South
Distribution, LLC (4164); and King Maker Marketing, Inc. (4533). The Debtors’ corporate headquarters are located
at 1304 Annapolis Drive, Raleigh, NC 27608.
2
Capitalized terms not otherwise defined in this Order shall have the meanings provided in the Plan and/or the
Debtors’ Motion for Entry of an Order (A) Conditionally Approving Second Amended Disclosure Statement; (B)
Establishing Voting Record Date, Voting Deadline, and Other Dates for Plan Confirmation; (C) Approving
Procedures for Soliciting, Receiving, and Tabulating Votes on Plan and for Filing Objections to Plan; (D) Finally
Approving Second Amended Disclosure Statement and Confirming Second Amended Plan; (E) Certifying Settlement
Class and Approving Other Procedures; (F) Approving the Manner and Forms of Notice and Other Related
Documents; (G) Approving Class Settlement; and (H) Granting Related Relief [Dkt. No. 627] (the “Motion”), as
applicable.
1
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a hearing on final approval of the Disclosure Statement, confirmation of the Plan, final approval
of the Settlement, and related relief having been conducted before the Bankruptcy Court in
Raleigh, North Carolina on June 22, 2022 (the “Confirmation Hearing”);
The Bankruptcy Court having previously entered an Order on March 23, 2022 [Dkt. No.
671] (the “Disclosure Statement Approval Order”) granting, among other things, conditional
approval of the Disclosure Statement, preliminary approval of the Settlement, and preliminary
certification of the Lewis Certified Settlement Class, for settlement purposes only; and
The Bankruptcy Court having fully reviewed and considered all of the filings set forth on
the agenda notice (Dkt. No. 793), the record of the hearings on March 21, 2022 and June 22, 2022,
and all declarations of witnesses, factual proffers, and arguments of counsel; and
NOW, THEREFORE, after notice and a hearing, the Bankruptcy Court makes the
following findings of fact and conclusions of law:
A.

Relief related to the Disclosure Statement and Plan
1.

The Disclosure Statement is approved on a final basis as containing adequate

information within the meaning of section 1125 of the Bankruptcy Code, and sufficient
information of a kind necessary to satisfy the disclosure requirements of any applicable nonbankruptcy laws, rules, and regulations.
2.

The Plan is hereby confirmed. The Plan and each of its provisions, including the

Plan Supplement, which together are attached hereto as Exhibit A, shall be, and hereby are,
CONFIRMED pursuant to section 1129 of the Bankruptcy Code. Each provision of the Plan, and
each document in the Plan Supplement, is authorized and approved. The terms of the Plan are
incorporated by reference into, and are an integral part of, this Order. The Debtors and/or the

2
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Reorganized Debtors are authorized to take any actions that may be appropriate and/or necessary
to implement the Plan and/or to cause the Effective Date to occur.
3.

That certain commitment letter, dated May 20, 2022, issued by PNC Bank, National

Association (“PNC”) to Debtor U.S. Tobacco Cooperative Inc. and its subsidiaries (the “PNC
Commitment Letter”) is approved, and the Debtors and/or the Reorganized Debtors are authorized
to execute, and enter into, the PNC Commitment Letter, to pay all fees and costs set forth therein,
to grant the indemnitees contained therein, and to enter into any and all documents and instruments
and otherwise take any actions that may be appropriate and/or necessary to close on the proposed
exit financing. Without limiting the generality of section 4.2 of the Plan, the Debtors are
authorized to enter into Exit Facility Documents that are in compliance, in all material respects,
with the terms of the PNC Commitment Letter.
4.

The QSF Trust Agreement and the QSF Claims and Distribution Procedures are

approved, and the Debtors and/or the Reorganized Debtors are authorized to execute and enter into
such documents, and take any actions that may be appropriate and/or necessary to carry out the
terms of such documents. The Bankruptcy Court shall maintain jurisdiction over the QSF as set
forth in the Plan, the QSF Trust Agreement, and the QSF Claims and Distribution Procedures.
5.

All objections, responses to, and statements and comments, if any, in opposition to

or inconsistent with the Plan, other than those withdrawn with prejudice in their entirety prior to,
or on the record at, the Confirmation Hearing, shall be, and hereby are, OVERRULED and
DENIED in their entirety. All withdrawn objections are deemed withdrawn with prejudice.
6.

On the Effective Date, and effective as of the Effective Date, the Plan shall be

binding upon the Debtors, and all present and former Holders of Claims against and Interests in
the Debtors, and their respective successors and assigns, regardless of whether any such Holder of

3
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a Claim or Interest: (i) voted, or failed to vote, to accept or reject the Plan; (ii) is entitled to receive
any distribution under the Plan; or (iii) opted out of the Lewis Class Settlement. On the Effective
Date, after giving effect to the transactions that are to occur on or before the Effective Date, the
Plan shall be deemed to be substantially consummated within the meaning set forth in section
1101, and pursuant to section 1127(b) of the Bankruptcy Code.
7.

Without limiting the generality of any other provisions in this Order, the releases,

injunctions, and exculpations provided in the Plan, including without limitation in Article X of the
Plan, are authorized and approved in their entirety, and will be effective immediately on the
Effective Date, to the fullest extent provided in the Plan, without further order or action by the
Bankruptcy Court or any party. Based upon the facts and circumstances, and the record of, these
Chapter 11 Cases, including without limitation the evidence proffered or adduced at the
Confirmation Hearing, the Bankruptcy Court finds that the releases, injunctions, and exculpations
set forth in the Plan are consistent with the Bankruptcy Code and applicable law, and are fair,
equitable, reasonable, and appropriate under the circumstances. Further, the releases, injunctions,
and exculpations contained in the Plan are critical and integral components of the Plan, and are in
the best interests of the Debtors, the Debtors’ Estates, and all holders of Claims and Interests.
8.

Except as otherwise expressly provided herein or in the Plan or for obligations

issued pursuant to the Plan, all Entities and/or Persons who have held, hold, or may hold Claims
or Interests that are released pursuant to sections 10.1 or 10.2 of the Plan, discharged pursuant to
section 10.5 of the Plan, including without limitation the Lewis Litigation Claims and the Speaks
Litigation Claims, or are subject to exculpation pursuant to section 10.3 of the Plan, are
permanently enjoined, from and after the Effective Date, from taking any of the following actions
against, as applicable, the Debtors, the Reorganized Debtors, the Released Parties, or the

4
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Exculpated Parties (to the extent of the Exculpation provided pursuant to the Plan with respect to
the Exculpated Parties): (1) commencing or continuing in any manner any action or other
proceeding of any kind on account of or in connection with or with respect to any such Claims or
Interests, including without limitation the Lewis Litigation and the Speaks Litigation; (2)
enforcing, attaching, collecting, or recovering by any manner or means any judgment, award,
decree, or order against such Entities on account of or in connection with or with respect to any
such Claims or Interests; (3) creating, perfecting, or enforcing any encumbrance of any kind
against such Entities or the property or estates of such Entities on account of or in connection with
or with respect to any such Claims or Interests; (4) asserting any right of subrogation or recoupment
of any kind against any obligation due from such Entities or against the property or Estates of such
Entities on account of or in connection with or with respect to any such Claims or Interests; and
(5) commencing or continuing in any manner any action or other proceeding of any kind on
account of or in connection with or with respect to any such Claims or Interests released or settled
pursuant to the Plan, including without limitation the Lewis Litigation and the Speaks Litigation.
All parties in interest shall be enjoined from taking any actions to interfere with the Debtors’ and/or
the Reorganized Debtors’ implementation or consummation of the Plan.
9.

Except as otherwise provided herein or in the Plan, any pending litigation against

any of the Debtors, including without limitation the Lewis Litigation and the Speaks Litigation,
shall be deemed dismissed with prejudice upon the Effective Date.
10.

Pursuant to sections 1123(a) and 1142(a) of the Bankruptcy Code, the provisions

of this Order, the Plan, and related documents, and any amendments or modifications thereto
(which amendments or modifications must be satisfactory to PNC), shall apply and be enforceable
notwithstanding any otherwise applicable non-bankruptcy law.

5
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Pursuant to section 1141 of the Bankruptcy Code, as of the Effective Date, all assets

of the Debtors shall vest in the Reorganized Debtors, and all assets of the Debtors dealt with in the
Plan shall be free and clear of all claims and interests of any kind of creditors or interest holders
except as specifically provided in the Plan or this Order.
12.

Pursuant to section 1146 of the Bankruptcy Code and section 4.3 of the Plan, the

transfer and/or sale of property referenced in, or contemplated by, the Plan shall not be subject to
any transfer tax or stamp tax. This includes, without limitation, the sale of the Cooperative’s real
property located at 608 Wilbon Road and 913 Bridge Street, Fuquay-Varina, North Carolina.
13.

The Debtors and the Reorganized Debtors are authorized to execute, deliver, file,

or record such contracts, instruments, releases, consents, certificates, resolutions, programs, and
other agreements and/or documents, and take such acts and actions as may be necessary or
appropriate to effectuate, implement, consummate, and/or further evidence the terms and
conditions of the Plan, the Plan Supplement, the Exit Facility, and any related documents,
including without limitation the transactions described in or contemplated by the Plan and Plan
Supplement. The Debtors or the Reorganized Debtors, as applicable, may, and all Holders of
Allowed Claims receiving distributions pursuant to the Plan, at the request or direction of the
Debtors or the Reorganized Debtors, as applicable, shall from time to time prepare, execute, and
deliver any agreements, documents, instruments, or notices, and take any other actions as may be
necessary or advisable to effectuate the provisions and intent of the Plan. Prior to, on, or after the
Effective Date (as appropriate), all matters expressly provided for under the Plan that would
otherwise require approval of the directors, members, managers, or other owners, direct or indirect,
of the Debtors or Reorganized Debtors shall be deemed to have occurred and shall be in effect
prior to, on, or after the Effective Date (as applicable) pursuant to applicable law, without any

6
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further vote, consent, approval, authorization, or other action by such members, managers, or other
owners of the Debtors or Reorganized Debtors or notice to, order of, or hearing before, the
Bankruptcy Court.
14.

Each federal, state, commonwealth, local, foreign, or other governmental agency is

hereby authorized to accept any and all documents and instruments necessary or appropriate to
effectuate, implement, or consummate the transactions contemplated by the Plan and this Order.
15.

The failure to specifically mention any particular provision of the Plan in this Order

will not diminish the effectiveness of such provision or constitute a waiver thereof, it being the
intent of the Bankruptcy Court that the Plan is confirmed in its entirety and incorporated herein by
reference.
B.

Relief related to the Lewis Class Settlement
16.

The Motion is granted on a final basis with respect to the Lewis Class Settlement,

and the Lewis Class Settlement is hereby approved on a final basis.
17.

The Bankruptcy Court finds that the Lewis Class Settlement is fair, reasonable, and

adequate for the following reasons:
(i)

The Class Representatives and Class Counsel have adequately represented the
Lewis Certified Settlement Class.

(ii) The Lewis Class Settlement was negotiated at arm’s length by experienced
counsel in good faith, is fair, equitable, and in the best interests of the parties.
(iii) The Lewis Class Settlement is adequate, fair, and equitable. If the Lewis Class
Settlement is not approved, litigation concerning the claims asserted by the Lewis
Class will likely be complicated, protracted and expensive. The distribution of
relief to the members of the Lewis Certified Settlement Class pursuant to the Plan
and the QSF Claims and Distribution Procedures, including the procedures for
processing claims under the QSF Claims and Distribution Procedures, is adequate,
fair, and reasonable. The terms of the requested Settlement Class Counsel Fees,
including the timing of payment, are reasonable. The Lewis Class Settlement, as
implemented via the Plan, QSF Claims and Distribution Procedures, and QSF
Trust Agreement, treats the members of the Lewis Certified Settlement Class
equitably relative to each other.
7
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(iv) The Lewis Class Settlement was reached after the essential facts had been
thoroughly investigated by the parties, through both formal and informal
discovery.
(v) The Lewis Class Settlement is well within the range of reasonableness given the
risks facing the Parties.
18.

Pursuant to Bankruptcy Rule 7023 and Federal Rule 23(e), the Lewis Certified

Settlement Class is hereby certified as a settlement class on a final basis. The certification of the
Lewis Certified Settlement Class is for settlement purposes only; and only with respect to the
particular settlement embodied in the Plan.
19.

The settlement class definition for the Lewis Certified Settlement Class shall be as

follows: The plaintiff class certified by the state court in the Lewis Litigation, but excluding the
Original Opt-Outs.
20.

The following, and only the following, are appointed as the Settlement Class

Representatives on a final basis: Dan Lewis and Daniel H. Lewis Farms, Inc., George Abbott,
Robert C. Boyette and Boyette Farms, Inc., Kyle A. Cox, C. Monroe Enzor, Jr., Executor to the
Estate of Crawford Monroe Enzor, Jr., Archie Hill, Kendall Hill, Whitney E. King, Cray Milligan,
Richard Renegar, Linwood Scott, Jr. and Scott Farms, Inc., Orville Wiggins, Alford James Worley,
Executor of Estate of Dennis Anderson, Chandler Worley, and Harold Wright.
21.

The following, and only the following, are appointed as Settlement Class Counsel

on a final basis: Runyan & Platte, LLC (C. Alan Runyan, Andrew S. Platte); Marshall, Williams
& Gorham (William Robert Cherry, Jr., John L. Coble); Blanchard, Miller, Lewis & Isley, PA
(Philip R. Isley); McGowen, Hood & Felder, LLC (James L. Ward, Jr.); Wright, Worley, Pope,
Ekster & Moss (Dennis T. Worley); Rogers, Patrick, Westbrook & Brickman, LLC (Robert S.
Wood); Williams & Williams (Charles H. Williams).

8
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The Settlement Class Counsel Fees (as defined in the QSF Claims and Distribution

Procedures) are approved, subject in all respects to the terms of the QSF Claims and Distribution
Procedures, the Plan, and all related documents. Settlement Class Counsel shall be entitled to
Settlement Class Counsel Fees in the amount of 31%3 of the gross amount of the Lewis Settlement
Class Distributions. Solely for purposes of calculating the amount of the Settlement Class Counsel
Fees, this gross amount shall be deemed to be $115,870,686.00. Accordingly, Settlement Class
Counsel shall be entitled to Settlement Class Counsel Fees in the amount of $35,919,912.66.4 In
addition, any Settlement Class Counsel Fees relating to the Senior Capital Equity Credits of
$191,000,000 shall be calculated and paid (solely from the QSF) at twenty percent (20%) of any
proceeds actually received by the Lewis Certified Settlement Class related to the Senior Capital
Equity Credits. The Settlement Class Counsel Fees shall be payable pursuant to the terms of the
QSF Claims and Distribution Procedures from the Lewis Settlement Class Distributions.
23.

The Settlement Class Counsel Costs (as defined in the QSF Claims and Distribution

Procedures) are approved, subject in all respects to the terms of the QSF Claims and Distribution
Procedures, the Plan, and all related documents. Settlement Class Counsel shall be entitled to
reimbursement of Settlement Class Counsel Costs in the amount of $1,140,248, payable from the
QSF pursuant to the terms of the QSF Claims and Distribution Procedures from the Lewis
Settlement Class Distributions.
24.

The Class Expenses (as defined in the Lewis Certified Class Response in Support

of Debtors’ Global Motion for Settlement Approval, Approval of Class Counsel’s Fee Request and

3

Settlement Class Counsel reserves the right to seek additional Settlement Class Counsel Fees in the amount of 2.33%
of the gross amount of the Lewis Settlement Class Distributions. Any such request shall be made by June 30, 2022 at
4:00 p.m. In the event that such a request is made, the Court will schedule a hearing at the convenience of Lewis
Class Counsel.
4
This amount shall be subject to increase as provided in footnote 3. Settlement Class Counsel have agreed to the
allocation of Settlement Class Counsel fees in a separate, executed written agreement. Settlement Class Counsel Fees
shall be divided among the Settlement Class Counsel pursuant to such separate agreement of Settlement Class Counsel.

9
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Class Representatives’ Incentive Awards [Dkt. No. 749]) are approved in the amount of
$1,252,438.88 as of May 9, 2022,5 and shall be payable from the QSF pursuant to the terms of the
QSF Claims and Distribution Procedures and the Plan (including without limitation section 3.8(f)
of the Plan).
25.

The Class Representative Service Payments are approved, and shall be payable

pursuant to the terms of the QSF Claims and Distribution Procedures.
C.

Provisions resolving issues raised in Bankruptcy Administrator’s Consolidated
Statement Regarding Debtors’ Amended Plan of Reorganization and Supplement [Dkt.
No. 766], and informal responses of The Hartford, and the Settling States
26.

The Reorganized Debtors shall file post-confirmation reports and pay quarterly fees

pursuant to 28 U.S.C. §1930(a) until the respective Chapter 11 Cases are closed.
27.

The United States Bankruptcy Administrator for the Eastern District of North

Carolina (the “BA”) shall have the authority to investigate the administration and operation of the
QSF. In conducting an investigation of the QSF, the BA shall have the authority:
(i)

to conduct discovery, including pursuant to Fed. R. Bankr. P. 2004 and any means
of discovery available to a trustee in an action under chapter 5 of the Bankruptcy
Code, relating to the QSF, a claimant of the QSF, or a claim against the QSF,
including a claim filed by a claimant against the QSF in a bankruptcy court or
other forum, notwithstanding the effect of any provision or order purporting to
limit the access of the BA to any information relating to that discovery;

(ii) to conduct an audit or contract for an audit of any claim or demand paid, or to be
paid, in whole or in part by the QSF;
(iii) if the BA has reasonable grounds to believe that a false claim or demand to be
paid in whole or in part by the QSF was made or other criminal conduct has
occurred in relation to or involving the QSF, to refer the matter to the United
States Attorney for the Eastern District of North Carolina, and, on the request of
the United States Attorney, provide assistance in carrying out a prosecution of
such conduct; and

5

The Class Bankruptcy Professionals shall retain the right to seek modification of this amount or to request approval
of additional Class Expenses.

10
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(iv) to request that the Bankruptcy Court exercise any authority and impose remedies
available to it, including —
(I) those under the terms of the Plan to prevent abuse or mismanagement of the
QSF;
(II) only upon a showing of cause by the BA or sua sponte order of the Bankruptcy
Court after notice and a hearing, order the appointment of an independent
auditor and/or examiner to investigate any matter, with such auditor and/or
examiner to be compensated by the QSF; and
(III) under section 105 of the Bankruptcy Code.
28.

Beginning with the sixtieth (60th) day following the Effective Date, and continuing

until the six-month anniversary of the Effective Date, for every sixty day period, the QSF Trustee
shall transmit to the BA a report including (i) the time entries for all attorneys’ fees proposed to
be charged to the QSF (whether by the QSF Trustee in providing legal services to the Trust, or by
any other attorney); and (ii) a description of the expenses proposed to be charged to the QSF (each,
a “QSF Fee and Expense Report”). These QSF Fee and Expense Reports shall each be transmitted
within thirty (30) days of the conclusion of the applicable reporting period. The detail and support
regarding the fees and expenses in the QSF Fee and Expense Reports shall be equivalent to the
detail and support required to be included in fee applications ordinarily filed by attorneys in chapter
11 cases in this Court. Following the six-month anniversary of the Effective Date, and continuing
until the eighteen-month anniversary of the Effective Date, the QSF Trustee shall provide the BA
with QSF Fee and Expense Reports on a quarterly basis, with the first such QSF Fee and Expense
Report, for the second quarter of 2023, due within thirty (30) days following the conclusion of the
second quarter of 2023. Subsequent quarterly QSF Fee and Expense Reports shall be due within
thirty (30) days following the conclusion of the applicable quarter. QSF Fee and Expense Reports
shall not be filed with the Court. For the year covered by each Annual Report, the attorneys’ fees
and costs proposed to be charged to the QSF shall not be deemed allowed on a final basis until the

11
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thirtieth (30th) day following the filing of the Annual Report with the Court (the “BA Objection
Deadline”). If, following the BA Objection Deadline, the BA has not filed an objection to the
attorneys’ fees and/or costs for the time period covered by the applicable Annual Report, such fees
and costs shall be deemed allowed on a final basis. If the BA files an objection on the docket of
these Chapter 11 Cases, with notice to the QSF Trustee, by the BA Objection Deadline, then the
attorneys’ fees and/or costs for the time period covered by the applicable Annual Report shall be
allowed only as ordered by the Court, or as agreed-upon by the BA and the QSF Trustee subject
to Court approval of such agreement.
29.

In carrying out these provisions, the BA shall have standing to raise, to appear, and

to be heard on any matter for which the Bankruptcy Court has jurisdiction or for which the
Bankruptcy Court has reserved jurisdiction under the terms of the Plan. The Bankruptcy Court
shall have exclusive jurisdiction involving or relating to the BA’s authority to investigate the
administration and operation of the QSF.
30.

For the avoidance of doubt, The Hartford, including its affiliates and subsidiaries

and/or successors and/or assigns (collectively, the “Surety”) is Unimpaired under the Plan
Documents (as defined below), including with respect to its rights against any of the Debtors and/or
the Reorganized Debtors with respect to: (i) surety bonds or similar or related instruments issued
and/or executed by the Surety on behalf of certain of the Debtors (each a “Bond” and collectively
the “Bonds”); (ii) any and all indemnity agreements associated with the Bonds, including without
limitation the General Indemnity Agreement dated June 15, 2011 (collectively, the “Indemnity
Agreement”); (iii) any cash collateral or other collateral of the Surety; and (iv) any related
documents.

12
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Notwithstanding any provision in the Plan (including any supplement and exhibit

thereto), the Disclosure Statement, this Order, or any agreements or documents relating to any of
the foregoing (including without limitation any financing documents), including any other order
of the Bankruptcy Court (collectively, the “Plan Documents”) to the contrary, but subject to the
Stipulation Governing the Receipt and Return of Collateral of the Hartford and its Affiliated
Sureties between the Debtors and The Hartford and the Bankruptcy Court’s order approving the
same: (a) all subrogation, set-off, recoupment, trust and lien rights, and all security interests, if
any, of the Surety and any obligee and/or beneficiary under any Bond and the priority thereof are
preserved against the Debtors and/or the Reorganized Debtors to the extent that such rights and
interests relate to claims subject to the Bonds and/or that arise under the Indemnity Agreement,
and all parties’ rights and defenses with respect to any such rights and/or interests are also
preserved; (b) the Indemnity Agreement and the Bonds are assumed (but not assigned) by the
Debtors pursuant to the Plan Documents without the need or requirement of any Surety to file or
serve any objection to a proposed cure amount or fee application and moreover the Debtors and/or
the Reorganized Debtors shall be bound under the Indemnity Agreement as if they are signatories
thereto; (c) the Surety reserves all of its rights, if any, to modify, extend, and/or cancel any Bond
in accordance with the terms thereof but without regard to these Chapter 11 Cases; (d) the Surety
has no obligation under the Plan Documents to issue or execute any new bond on behalf of any
entity, and the Surety has no obligation to extend, modify or increase the amount of any Bond; (e)
section 10.4 of the Plan does not apply to Surety or any beneficiary or obligee under any Bond
with respect to any claims subject to any of the Bonds; and (f) the Debtors and/or the Reorganized
Debtors shall, consistent with their obligations to the Surety, reimburse the Surety for any loss(es),
cost(s) and/or expense(s), including counsel fees, incurred or to be incurred by the Surety from the

13
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Petition Date until the Effective Date of the Plan, without the necessity of an administrative proof
of claim, request for payment, or fee application.
32.

Notwithstanding any provision to the contrary in the Plan, this Order, the Plan

Supplement (as each may be amended) or the Bankruptcy Code, all Claims, disputes, and any other
matters arising under or related to (i) the Master Settlement Agreement (“MSA”)6, the (ii) Related
Agreements7 (together with the MSA, collectively referred to as the “MSA Agreements”), or (iii)
any Settling State’s8 Complementary Legislation9 (as amended) shall pass through the Plan
unaltered and unaffected as if no bankruptcy cases had been filed. This, at a minimum, includes
the following: (1) listing any MSA Agreement as an Executory Contract and listing its respective
Cure Amount as $0 (or some other amount) shall have no impact on any Claims, disputes, or any
other matters arising under or related to any MSA Agreements and shall not be determinative of
any amount owed, or disputed as owed, under such MSA Agreements; (2) any Claims, disputes,
or any other matters arising under or related to the MSA Agreements or Complementary

“Master Settlement Agreement” refers to the settlement agreement executed in 1998 between the largest, domestic
tobacco product manufacturers at the time and fifty-two state and territorial jurisdictions, which resolved nationwide
litigation brought against them by state attorneys general related to their alleged deceptive marketing practices and
the health care costs caused by smoking their cigarettes. The Debtors and the Reorganized Debtors, U.S. Flue-Cured
Tobacco Growers, Inc., King Maker Marketing, Inc., and Premier Manufacturing, Inc., are signatories to the MSA.
7
“Related Agreements” refers to all agreements and consent decrees arising under or related to the Master Settlement
Agreement, including without limitation, the following: (i) the 2017 NPM Adjustment Settlement Agreement as
amended and all joinders thereto, (ii) the 2015 New York NPM Adjustment Settlement Agreement as amended, (iii)
the 2020 Consent Decree entered in Montana v. Philip Morris et al., case no. BDV-1997-306, Montana First Judicial
District Court, resolving certain NPM Adjustment disputes, (iv) the 2005 U.S. Flue-Cured Tobacco Grower’s, Inc.,
Adherence Agreement to the MSA, (v) the Premier Manufacturing, Inc., Amendment 22 to the MSA, (vi) the King
Maker Marketing, Inc., Amendment 11 to the MSA, and (vii) the 2002 Settlement Agreement between Premier
Manufacturing, Inc., and the State of Missouri resolving claims related to the calculation of Premier’s 1998 market
share and raised in Missouri v. American Tobacco Co., et al., Cause No. 972-1465 (Circuit Court of the City of St.
Louis).
8
“Settling States” refers to the fifty-two state and territorial parties that signed the MSA, which consist of 46 of the
50 states of the United States (excluding Minnesota, Texas, Florida, and Mississippi), the District of Columbia,
American Samoa, the Northern Mariana Islands, Guam, the U.S. Virgin Islands, and Puerto Rico.
9
“Complementary Legislation” refers to laws and regulations enacted by a Settling State to complement enforcement
of the Model Statute (attached as Exhibit T to the MSA), which complementary laws and regulations include, among
other provisions, the requirement that tobacco product manufacturers first qualify to be listed on an approved state
directory before selling cigarettes in the underlying state. As an example, North Carolina’s Complementary
Legislation is codified at N.C.G.S. §§ 66-292 – 66-294.2 (as amended).
6

14

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 15 of

Legislation shall not be exculpated, released, or discharged through Plan confirmation, and any
Settling State seeking to enforce, litigate, or collect them shall not be enjoined or limited in any
way following Plan confirmation; (3) the legal, equitable and contractual rights of the parties to
the MSA Agreements and under the Complementary Legislation shall be unaltered; and (4) any
post-petition cost or expense arising under or related to the MSA Agreements, Complementary
Legislation, or other laws enforced by a Setting State that regulate the sale of tobacco products in
its jurisdiction shall be paid in the usual and ordinary course of the Debtors’ and/or the Reorganized
Debtors’ businesses (subject to any defenses or offsets otherwise available to the Debtors and the
Reorganized Debtors under applicable law) without the need for filing an Administrative Expense
Claim, except insofar as the applicable Debtor and/or the applicable Reorganized Debtor has
disputed the calculations for payment arising under or related to the MSA Agreements and
chooses, as permitted by the MSA, to deposit disputed funds into the Disputed Payments Account
(as that term is used in the MSA) or withhold them, and except insofar as the applicable Debtor
and/or the applicable Reorganized Debtor is required by the settlements with certain Settling States
with respect to claims relating to the MSA’s “NPM Adjustment” (as defined in the MSA) to make
payments into the Disputed Payments Account and release such payments to such Settling States.
In no event shall the Debtors or the Reorganized Debtors be relieved from any liability or
responsibility with respect to compliance with any MSA Agreements or any Complementary
Legislation, and in no way shall the Settling States’ rights or authority under the MSA Agreements
or their Complementary Legislation be enjoined, impaired, or altered by Plan confirmation. For
the avoidance of doubt, the Settling States’, the Debtors’, and the Reorganized Debtors’ rights
under the MSA Agreements and Complementary Legislation are fully preserved and unaltered.
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General Relief
33.

This Order is a final order and the period in which an appeal must be filed shall

commence upon the entry hereof. Notwithstanding any Bankruptcy Rule that may be interpreted
to provide otherwise, this Order shall be effective and enforceable immediately upon its entry.
34.

All time periods set forth in this Order shall be calculated in accordance with

Bankruptcy Rule 9006(a).
35.

The entry of this Order is without prejudice to the relief granted in the Disclosure

Statement Approval Order, and entry of this Order shall not serve to extend or stay the time of
filing any appeal regarding any of the relief granted in the Disclosure Statement Approval Order.
36.

Without limiting the generality of Article XII of the Plan, the Bankruptcy Court

shall retain and have exclusive jurisdiction over any and all matters related to and/or arising from
the Plan or this Order.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
RALEIGH DIVISION
In re:
U.S. Tobacco Cooperative Inc., et al.1
Debtors.

)
)
)
)
)

Chapter 11
Case No. 21-01511-5-JNC
(Jointly Administered)

THIRD AMENDED JOINT PLAN OF REORGANIZATION OF U.S. TOBACCO
COOPERATIVE, INC. AND ITS AFFILIATED DEBTORS

Dated: March 14, 2022
COZEN O’CONNOR
Mark E. Felger
Simon E. Fraser
1201 N. Market Street, Suite 1001
Wilmington, Delaware 19801
Telephone: (302) 295-2000
Facsimile: (302) 295-2013
Email: mfelger@cozen.com
sfraser@cozen.com
David R. Doyle
Christina M. Sanfelippo
123 N. Wacker Drive, Ste. 1800
Chicago, IL 60606
Telephone: (312) 474-1648
Facsimile: (312) 382-8910
Email: daviddoyle@cozen.com
csanfelippo@cozen.com

HENDREN, REDWINE & MALONE, PLLC
Jason L. Hendren (NC State Bar No. 26869)
Rebecca F. Redwine (NC State Bar No. 37012)
Benjamin E.F.B. Waller (NC State Bar No.
27680)
4600 Marriott Drive, Suite 150
Raleigh, NC 27612
Telephone: (919) 420-7867
Facsimile: (919) 420-0475
Email: jhendren@hendrenmalone.com
rredwine@hendrenmalone.com
bwaller@hendrenmalone.com

Counsel for Debtors and Debtors in Possession

1

The Debtors in these Chapter 11 Cases are the following entities (the last four digits of each Debtor’s respective
federal tax identification number, if any, follow in parentheses): U.S. Tobacco Cooperative Inc. (4598); U.S. FlueCured Tobacco Growers, Inc. (9823); Premier Manufacturing, Inc. (3251); Franchise Wholesale Co., L.L.C. (7518);
Big South Distribution, LLC (4164); and King Maker Marketing, Inc. (4533). The Debtors’ corporate headquarters
are located at 1304 Annapolis Drive, Raleigh, NC 27608.
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U.S. Tobacco Cooperative Inc., together with its affiliates U.S. Flue-Cured Tobacco
Growers, Inc.; Premier Manufacturing, Inc.; Franchise Wholesale Co., L.L.C.; Big South
Distribution, LLC; and King Maker Marketing, Inc., as debtors and debtors in possession,
propose this joint plan of reorganization for the resolution of outstanding Claims against and
Interests in the Debtors pursuant to chapter 11 of the Bankruptcy Code. Capitalized terms used
but not otherwise defined herein shall have the meanings given to such terms in Article I.
Holders of Claims and Interests should refer to the Disclosure Statement for a discussion of the
Debtors’ history, businesses, assets, results of operations, historical financial information,
projections of future operations, a liquidation analysis, as well as a summary and description of
the Plan and certain related matters. The Debtors are the proponents of the Plan within the
meaning of section 1129 of the Bankruptcy Code.
ALL HOLDERS OF CLAIMS AND INTERESTS, TO THE EXTENT APPLICABLE,
ARE ENCOURAGED TO READ THE PLAN AND THE DISCLOSURE STATEMENT
IN THEIR ENTIRETY BEFORE VOTING TO ACCEPT OR REJECT THE PLAN.
ARTICLE I
DEFINITIONS, RULES OF INTERPRETATION,
COMPUTATION OF TIME, AND GOVERNING LAW
1.1
meanings:

Definitions. As used in the Plan, the following terms shall have the following

“1967-1973 Capital Equity Credit Claim” means a Claim based on any Capital Equity
Credits belonging to the Holder of such Claim from crops consigned for sale to, and sold by, the
Cooperative in crop years 1967-1973. To the extent that rights with respect to such Capital
Equity Credits give rise to an Interest, as opposed to a Claim, such Interests are included within
the scope of this definition.
“1982-2004 Proceeds Claim” means a Claim based on any rights belonging to the Holder
of such Claim attributable to crops delivered to the Cooperative in exchange for price support, or
otherwise delivered, consigned for sale, or sold to the Cooperative, and no net cost assessments
paid on account of such crops, by the Holder of such Claim in crop years 1982-2004, including
without limitation any rights with respect to Additional Paid-In Capital and/or Contributed
Capital. To the extent that any such rights give rise to an Interest, as opposed to a Claim, such
Interests are included within the scope of this definition.
“Additional Paid-In Capital” means the amounts, in the approximate total of
$110,753,161, reflected on the Cooperative’s books and records as “Additional Paid-in Capital”
and not previously distributed.
“Adequate Protection Rights” means the rights to adequate protection provided to the
Bank Group and, if applicable, the Lewis Class, in the First and Second Interim Orders
Authorizing Debtors’ Use of Cash Collateral entered in the Chapter 11 Cases at docket Nos. 62
and 196, and in the Amended Final Order (I) Authorizing Debtors’ Use of Cash Collateral, (II)
Granting Adequate Protection to Pre-Petition Secured Parties, and (III) Modifying the Automatic
Stay, entered in the Chapter 11 Cases at docket No. 337.
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“Administrative Agent” means Truist Bank, in its capacity as administrative agent in
connection with the Credit Agreement.
“Administrative Expense Claim” means a Claim for costs and expenses of administration
of the Estates pursuant to sections 328, 330, 331, 503(b), 507(a)(2), 507(b) or, if applicable,
1114(e)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs and expenses
incurred after the Petition Date and through the Effective Date of preserving the Estates and
operating the businesses of the Debtors (such as wages, salaries or commissions for services, and
payments for goods and other services and leased premises); (b) expenses pursuant to section
503(b)(9) of the Bankruptcy Code; (c) all fees and charges assessed against the Estates pursuant
to sections 1911 through 1930 of chapter 123 of the Judicial Code; and (d) Professional Fee
Claims.
“Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy Code.
“Allowed” means, with respect to any Claim or Interest, except as otherwise specified
herein, any of the following: (a) a Claim or Interest that has been scheduled by the Debtors in
their Schedules as other than disputed, contingent or unliquidated and as to which (i) the Debtors
or any other party in interest have not filed an objection, and (ii) no contrary Proof of Claim has
been filed; (b) a Claim or Interest that is not a Disputed Claim or Disputed Interest, except to the
extent that any such Disputed Claim or Disputed Interest has been allowed by a Final Order; or
(c) a Claim or Interest that is expressly allowed (i) by a Final Order, (ii) by an agreement
between the Holder of such Claim or Interest and the Debtors or the Reorganized Debtors, or (iii)
pursuant to the terms of the Plan.
“Bank Group” means, collectively: Truist Bank; AgCarolina Farm Credit, ACA;
CoBank, ACB; Fifth Third Bank, National Association; and Pinnacle Bank, and any successors
and assigns.
“Bank Group Claims” means the Claims of the Bank Group under the Credit Agreement.
“Bankruptcy Administrator” means the office of the Bankruptcy Administrator for the
Eastern District of North Carolina.
“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101 et seq.
“Bankruptcy Court” means the United States Bankruptcy Court for the Eastern District of
North Carolina.
“Bankruptcy Rules” means, collectively, the (a) Federal Rules of Bankruptcy Procedure
and (b) Local Rules of the Bankruptcy Court, all as now in effect or hereafter amended (to the
extent any such amendments are applicable to the Chapter 11 Cases).
“Big South” means Debtor Big South Distribution, LLC.
“Benefit Plans” means all employee benefit plans, policies and programs for which the
Debtors have any liability by contract or law or which are maintained by the Debtors for

2
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employees and former employees of the Debtors, but excluding any benefit plans that have been
terminated or rejected as of the Effective Date.
“Business Day” means any day, excluding Saturdays, Sundays or “legal holidays” as
defined in Bankruptcy Rule 9006(a), or any other day on which banking institutions in New
York, New York are required or authorized to close by law or executive order.
“Capital Equity Credits” shall mean capital equity credits in the Cooperative, as such
term is used in the Cooperative’s by-laws.
“Cash” means legal tender of the United States of America including, but not limited to,
bank deposits, checks, and other similar items.
“Causes of Action” means any: (a) Claims, causes of action, demands, rights, actions,
suits, obligations, liabilities, accounts, defenses, offsets, powers, privileges, licenses, and
franchises; (b) all rights of setoff, counterclaim, or recoupment and Claims on contracts or for
breaches of duties imposed by law; (c) rights to object to Claims or Interests; (d) Claims pursuant
to sections 362, 510, 542, 543, 544, 545, 546, 547, 548, 549, 550, or 553 of the Bankruptcy
Code; and (e) Claims and defenses as fraud, mistake, duress, and usury and any other defenses
set forth in section 558 of the Bankruptcy Code of any kind or character whatsoever, known or
unknown, contingent or non-contingent, matured or unmatured, suspected or unsuspected,
whether arising before, on, or after the Petition Date including through the Effective Date, in
contract, in tort, in law, or in equity, or pursuant to any other theory of law, and whether asserted
or assertable directly or derivatively.
“Chapter 11 Cases” means the jointly administered bankruptcy cases of the Debtors
commenced under chapter 11 of the Bankruptcy Code, captioned “U.S. Tobacco Cooperative
Inc., et al.” (Case No. 21-01511-5-JNC (Jointly Administered)).
“Claim” means a “claim”, as defined in section 101(5) of the Bankruptcy Code, against
any of the Debtors.
“Claims and Balloting Agent” means the agent identified by the Debtors prior to the
hearing regarding approval of the Disclosure Statement.
“Claims Bar Date” means the date or dates fixed by order of the Bankruptcy Court by
which Persons or Entities asserting a Claim against the Debtors, and who are required to file a
Proof of Claim on account of such Claim, must file a Proof of Claim or be forever barred from
asserting a Claim against the Debtors or their Property and from voting on the Plan and/or
sharing in distributions under the Plan.
“Claims Objection Deadline” means the deadline for objecting to Proofs of Claim, which
date shall be the date 90 days following the Effective Date, provided that the Debtors and/or the
Reorganized Debtors may seek one or more extensions of this date from the Bankruptcy Court as
provided in the Plan.
“Class” means a class of Claims or Interests as listed in Article II of the Plan pursuant to
section 1122(a) of the Bankruptcy Code.
3
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“Common Stock” means the common stock of the Cooperative issued and outstanding as
of the Petition Date, and all rights arising with respect thereto.
“Confirmation” means the Bankruptcy Court’s confirmation of the Plan pursuant to
section 1129 of the Bankruptcy Code, following the Debtors’ satisfaction of the elements of
section 1129.
“Confirmation Date” means the day on which the Confirmation Order is entered by the
Bankruptcy Court on its docket.
“Confirmation Hearing” means the hearing held pursuant to Bankruptcy Rule 3020(b)(2),
including any adjournments thereof, at which the Bankruptcy Court will consider Confirmation
of the Plan.
“Confirmation Order” means the order of the Bankruptcy Court approving Confirmation
of the Plan, which shall be in form and substance reasonably acceptable to the Debtors.
“Consummation” means the closing of transactions and delivery of payments to be made
on or as soon as reasonably practicable after the Effective Date.
“Contributed Capital” means the amounts, in the approximate total of $81,520,000,
reflected on the Cooperative’s books and records as “Contributed Capital” and not previously
distributed.
“Cooperative” means Debtor U.S. Tobacco Cooperative Inc.
“Corporate Documents” means, as applicable, the articles of incorporation and by-laws
(or any other applicable organizational documents) of the Debtors in effect as of the Petition
Date.
“Credit Agreement” means, collectively, that certain Credit Agreement, dated as of
November 15, 2016, by and between the Cooperative as borrower, the other Debtors as
guarantors, the lenders from time to time party thereto, and the Administrative Agent, as
amended by that certain (i) First Amendment to Credit Agreement and Waiver, dated as of June
27, 2017, (ii) Second Amendment to Credit Agreement and Waiver, dated as of July 29, 2019,
(iii) Third Amendment to Credit Agreement and Waiver, dated as of February 28, 2020, (iv)
Fourth Amendment to Credit Agreement, dated as of May 22, 2020, and (v) Fifth Amendment to
Credit Agreement, dated as of March 12, 2021 (as so amended, and as the same may be further
amended, restated, supplemented, or modified from time to time), and any other agreements and
documents executed or delivered in connection therewith, as each may be amended, restated,
supplemented or otherwise modified from time to time.
“Debtor Release” means the release given by the Debtors to the Released Parties as set
forth in Section 10.1 of the Plan.
“Debtors” means, collectively: the Cooperative; U.S.
Manufacturing; Franchise Wholesale; Big South; and King Maker.
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“Debtors In Possession” means the Debtors when acting in the capacity of representative
of each of their Estates in the Chapter 11 Cases.
“Disbursing Agent” means the Reorganized Debtors and/or one or more Entities
designated by the Debtors or Reorganized Debtors to serve as a disbursing agent under the Plan.
“Disclosure Statement” means the disclosure statement relating to the Plan, as approved
by order of the Bankruptcy Court, including all exhibits and schedules thereto and references
therein that relate to the Plan, which shall be in form and substance reasonably acceptable to the
Debtors.
“Disputed Claim or Interest” means a Claim or Interest, or any portion thereof, as to
which any one of the following applies: (a) that is listed on the Schedules as unliquidated,
disputed, contingent or unknown; (b) that is the subject of a timely objection or request for
estimation in accordance with the Bankruptcy Code, the Bankruptcy Rules, any applicable order
of the Bankruptcy Court, the Plan, or applicable non-bankruptcy law, which objection or request
for estimation has not been withdrawn, resolved, or overruled by a Final Order; (c) that is
otherwise disputed by the Debtors or any other party in interest in accordance with applicable
law, which dispute has not been withdrawn, resolved, or overruled by a Final Order; or (d) that is
otherwise treated as a ‘Disputed Claim’ pursuant to the Plan.
“Disputed Claims Reserve” shall have the meaning provided in Section 7.1 of the Plan.
“Distribution Record Date” means the record date for purposes of making distributions
under the Plan on account of Allowed Claims, which date shall be the Confirmation Date or such
other date prior to the Effective Date as may be designated in the Confirmation Order.
“Effective Date” means the date selected by the Debtors that is the first Business Day
after the Confirmation Date on which (a) the conditions to the occurrence of the Effective Date
have been satisfied or waived pursuant to Article XI hereof and (b) no stay of the Confirmation
Order is in effect.
“Entity” means an entity as such term is defined in section 101(15) of the Bankruptcy
Code.
“Estate” or “Estates” means, individually, the estate of each Debtor in the Chapter 11
Cases, or, collectively, the estates of all of the Debtors in the Chapter 11 Cases, created pursuant
to section 541 of the Bankruptcy Code.
“Exculpated Claim” means any Claim related to any postpetition act taken or omitted to
be taken in connection with, relating to, or arising out of the Debtors’ post-petition business
operations, the Debtors’ out-of-court restructuring efforts, the Chapter 11 Cases, the formulation,
preparation, dissemination, negotiation, or filing of the Disclosure Statement or the Plan, or any
contract, instrument, release, or other agreement or document created or entered into in
connection with the Disclosure Statement or the Plan, the preparation or filing of the Chapter 11
Cases, the pursuit of Confirmation, the pursuit of Consummation, and the administration and
implementation of the Plan, including, without limitation, the distribution of Property under the
Plan or any other agreement.
5
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“Exculpated Party” means the Debtors; the Common Stock holders of the Debtors, each
in its capacity as such; the representatives of the Lewis Class and its professionals; and the
Debtors’ officers, directors, employees, managers, principals, agents, attorneys, financial
advisors, accountants, investment bankers, consultants, representatives, and other professionals,
in each case in their capacity as such.
“Exit Facility” means the exit financing facility to be entered into between the Debtors
and one or more lenders in connection with the Debtors’ emergence from bankruptcy.
“Exit Facility Documents” means the documents to be executed by the parties governing
the Exit Facility, as may be amended and/or supplemented, the forms of which shall be included
in the Plan Supplement.
“Final Order” means, as applicable, an order or judgment entered by the Bankruptcy
Court or other court of competent jurisdiction with respect to the relevant subject matter that has
not been reversed, stayed, modified or amended, and as to which the time to appeal, petition for
certiorari, or move for a new trial, reargument or rehearing has expired and as to which no
appeal, petition for certiorari, or motion or other proceedings for a new trial, reargument or
rehearing shall then be pending or as to which any right to appeal, petition for certiorari, move
for a new trial, reargue, or rehear shall have been waived in writing in form and substance
satisfactory to the Debtors or, in the event that an appeal, writ of certiorari, new trial or
reargument or rehearing thereof has been sought, such order or judgment of the Bankruptcy
Court or other applicable court shall have been affirmed by the highest court to which such order
or judgment was appealed, or certiorari has been denied, or from which a new trial, reargument
or rehearing was sought, and the time to take any further appeal, petition for certiorari or move
for a new trial, reargument or rehearing shall have expired; provided, however, that the
possibility that a motion under section 502(j) of the Bankruptcy Code, Rules 59 or 60 of the
Federal Rules of Civil Procedure, or any analogous rule under the Bankruptcy Rules may be but
has not then been filed with respect to such order or judgment shall not cause such order or
judgment not to be a Final Order.
“Franchise Wholesale” means Debtor Franchise Wholesale Co., L.L.C.
“General Unsecured Claim” means any prepetition Claim against the Debtors that is not
an Administrative Expense Claim, Priority Tax Claim, Secured Tax Claim, Bank Group Claim,
Other Secured Claim, Non-Tax Priority Claim, Membership Fee Claim, 1967-1973 Capital
Equity Credit Claim, 1982-2004 Proceeds Claim, Intercompany Claim, Common Stock Interest,
Subsidiary Equity Interest, or Post-2004 Capital Equity Credit Claim. General Unsecured
Claims shall not include any Claim and/or Interest of any kind held or asserted by any present or
former member of the Cooperative and/or any heirs, successors, and assigns of any present or
former member of the Cooperative.
“Holder” means the beneficial holder of any Claim or Interest, including without
limitation the heirs, successors, and assigns of such holder.
“Impaired” means, when used with reference to a Claim or Interest, a Claim or Interest
that is impaired within the meaning of section 1124 of the Bankruptcy Code.
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“Instrument” means any share of stock, Security, promissory note, bond, or any other
‘Instrument,’ as that term is defined in section 9-102(47) of the Uniform Commercial Code in
effect on the Petition Date.
“Intercompany Claim” means any Claim held by a Debtor against another Debtor other
than a Claim for the provision of actual services or delivery of goods.
“Interest” means any ownership interest or equity interest of any kind in any of the
Debtors, including without limitation the interest of any holder of an “equity security” (as
defined in section 101(16) of the Bankruptcy Code) represented by any issued and outstanding
shares of Common Stock, or other Instrument evidencing a present ownership interest in any of
the Debtors, whether or not transferable, or any option, warrant or right, contractual or otherwise,
to acquire any such interest and any redemption, conversion, exchange, voting, participation and
dividend rights and liquidation preferences relating to any such equity securities.
“Judicial Code” means title 28 of the United States Code, 28 U.S.C §§1-4001.
“King Maker” means Debtor King Maker Marketing, Inc.
“Lewis Class” means the plaintiff class certified by the state court in the Lewis
Litigation, and their heirs, successors, and assigns.
“Lewis Certified Settlement Class” means the Lewis Class, as certified by the
Bankruptcy Court for settlement purposes only pursuant to Bankruptcy Rule 7023 and Federal
Rule of Civil Procedure 23; and only with respect to the particular settlement embodied in this
Plan and set out in that certain Term Sheet of Economic Terms of Settlement executed by the
Debtors and the Lewis Class on February 2, 2022. The Lewis Certified Settlement Class shall
not include the Original Opt-Outs, and shall not include any individuals or entities who timely
and properly opt-out of the Lewis Certified Settlement Class pursuant to the opt-out instructions
in the forms of notice of class action settlement approved by the Bankruptcy Court and
transmitted by the Debtors to class members.
“Lewis Litigation” means the civil actions pending before the Superior Court of North
Carolina, Wake County at Case Nos. 05-CVS-188 and 05-CVS-1938, titled Lewis et al. v. FlueCured Tobacco Cooperative Stabilization Corporation.
“Lewis Litigation Claims” means the causes of action and alleged rights asserted, and the
relief sought, by the Lewis Class in the Lewis Litigation, and any and all related rights, claims,
interests, or causes of action of any kind. To the extent that the Lewis Class is deemed to
possess Interests, as opposed to Claims, such Interests are included within the scope of this
definition.
“Lewis Settlement Class Allowed Claim” means the Allowed settlement class Claim in
favor of the Lewis Certified Settlement Class, in full satisfaction of which the Debtors and/or
Reorganized Debtors shall distribute the consideration set out in that certain Term Sheet of
Economic Terms of Settlement executed by the Debtors and the Lewis Class on February 2,
2022, as provided in section 3.8 of this Plan.
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“Lewis Settlement Class Certification Procedures” means the procedures approved by the
Bankruptcy Court related to the certification of the Lewis Class for settlement purposes only
pursuant to Bankruptcy Rule 7023 and Federal Rule of Civil Procedure 23, and only with respect
to the particular settlement embodied in this Plan and set out in that certain Term Sheet of
Economic Terms of Settlement executed by the Debtors and the Lewis Class on February 2,
2022, including without limitation procedures related to the provision of notice to class
members.
“Lewis Settlement Class Consideration” shall have the meaning provided in section 3.8
of this Plan.
“Lewis Settlement Class Distributions” shall have the meaning provided in section 3.8 of
this Plan.
“Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code.
“Lloyd’s Litigation” means the lawsuit pending in the United States District Court for the
Eastern District of North Carolina captioned U.S. Tobacco Cooperative, Inc. v. Certain
Underwriters at Lloyd’s Subscribing to Policy Numbers B1353DC1703690000 and
B1353DC1602041000, Case No. 5:19-CV-00430-BO.
“Membership Fee Claim” means a Claim based on the cancellation of any membership in
the Cooperative of the Holder of such Claim without the consent of such Holder and without a
hearing. To the extent that rights with respect to such membership cancellation give rise to an
Interest, as opposed to a Claim, such Interests are included within the scope of this definition.
“Mutual Release” means the release provision set forth in Section 10.2 of the Plan.
“Non-Tax Priority Claim” means a Claim, other than an Administrative Expense Claim
or a Priority Tax Claim, entitled to priority in right of payment under section 507(a) of the
Bankruptcy Code.
“Other Secured Claim” means any Secured Claim other than the Bank Group Claims and
Secured Tax Claims.
“Original Opt-Outs” means the individuals or entities who timely and properly opted-out
of the Lewis Class in the Lewis Litigation.
“Pension Plan” has the meaning set forth in section 9.3 of this Plan.
“Person” has the meaning set forth in section 101(41) of the Bankruptcy Code.
“Petition Date” means July 7, 2021, the date on which each of the Debtors filed their
voluntary petitions under chapter 11 of the Bankruptcy Code commencing these Chapter 11
Cases.
“Plan” means this joint plan of reorganization and any schedules, exhibits, and other
attachments hereto, as it may be amended, modified, or supplemented from time to time.
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“Plan Supplement” means the compilation of documents, including any exhibits to this
Plan not included herewith, that the Debtors shall file with the Bankruptcy Court fourteen (14)
days prior to the voting deadline for the Plan (or such later date as may be authorized by the
Bankruptcy Court).
“Post-2004 Capital Equity Credit Claim” means a Claim based on any Capital Equity
Credits belonging to the Holder of such Claim from crops sold to the Cooperative in any crop
year subsequent to 2004. To the extent that rights with respect to such Capital Equity Credits
give rise to an Interest, as opposed to a Claim, such Interests are included within the scope of this
definition.
“Pre-2005 Past or Present Member Grower Claim” means a Membership Fee Claim,
1967-1973 Capital Equity Credit Claim, or 1982-2004 Proceeds Claim. To the extent that any
such Claims may be deemed to constitute Interests, as opposed to Claims, such Interests are
included within the scope of this definition.
“Premier Manufacturing” means Debtor Premier Manufacturing, Inc.
“Priority Tax Claim” means a Claim that is entitled to priority pursuant to section
507(a)(8) of the Bankruptcy Code.
“Professional Fee Claims” means the Claims of (a) Professional Persons and (b) any
Person making a Claim for compensation or expense reimbursement under section 503(b) of the
Bankruptcy Code, in each case for reasonable compensation or reimbursement of reasonable
costs and expenses relating to services performed during the period commencing on the Petition
Date and ending on (and including) the Confirmation Date.
“Professional Person” means a Person or Entity who is employed pursuant to a Final
Order in accordance with sections 327 or 1103 of the Bankruptcy Code and is to be compensated
for services rendered prior to the Confirmation Date pursuant to sections 327, 328, 329, 330 and
331 of the Bankruptcy Code.
“Proof of Claim” means any proof of claim that is filed by a Holder of a Claim.
“Property” means any right or interest in or to property of any kind whatsoever, whether
real, personal, or mixed, and whether tangible or intangible.
“QSF” means the qualified settlement fund related to this Plan to be established by class
counsel for the Lewis Certified Settlement Class in conformity with Internal Revenue Code
468B.
“QSF Trust Agreement” means the trust agreement governing the QSF, to be executed by
the Debtors and/or Reorganized Debtors, the trustee of the QSF, and any other applicable parties,
as may be amended and/or supplemented, the form of which shall be included in the Plan
Supplement.
“QSF Claims and Distribution Procedures” means the procedures approved by the
Bankruptcy Court related to the allocation and distribution of funds and/or other assets from the
9
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QSF to the Holders of Allowed Claims in Class 5, as may be amended and/or supplemented,
which shall be included in the Plan Supplement.
“Reinstated” or “Reinstatement” means either (a) leaving unaltered the legal, equitable,
and contractual right to which a Claim entitles the Holder of such Claim so as to leave such
Claim Unimpaired in accordance with section 1124 of the Bankruptcy Code or
(b) notwithstanding any contractual provision or applicable law that entitles the Holder of such
Claim to demand or receive accelerated payment of such Claim after the occurrence of a default,
(i) curing any such default that occurred before or after the Petition Date, other than a default of
a kind specified in section 365(b)(2) of the Bankruptcy Code or of a kind that section 365(b)(2)
expressly does not require to be cured; (ii) reinstating the maturity of such Claim as such
maturity existed before such default; (iii) compensating the Holder of such Claim for any
damages incurred as a result of any reasonable reliance by such Holder on such contractual
provision or such applicable law; (iv) if such Claim arises from any failure to perform a
nonmonetary obligation, other than a default arising from failure to operate a nonresidential real
property lease subject to section 365(b)(1)(A) of the Bankruptcy Code, compensating the Holder
of such Claim (other than the Debtors or an insider) for any actual pecuniary loss incurred by
such holder as a result of such failure; or (v) not otherwise altering the legal, equitable, or
contractual rights to which such Claim entitles the Holder of such Claim.
“Rejected Contracts Schedule” has the meaning set forth in Section 9.1 of the Plan.
“Released Party” means each of: (a) the Common Stock holders of the Debtors; (b) the
Debtors’ officers, directors, employees, members, managers, partners, principals, agents,
attorneys, financial advisors, accountants, investment bankers, consultants, representatives, and
other professionals, in each case in their capacity as such; (c) the Bank Group and their
respective current and former officers, directors, employees, members, managers, partners,
principals, agents, attorneys, financial advisors, accountants, investment bankers, consultants,
representatives, and other professionals, in each case in their capacity as such; and (d) the Lewis
Certified Settlement Class representatives, counsel, and financial advisors, in each case in their
capacity as such.
“Reorganized Debtors” means the Debtors (or a particular Debtor or combination of
Debtors, as the case may be) as revested with the Property of the Estates on and after the
Effective Date.
“Schedules” means the schedules of assets and liabilities, the list of equity interests, and
the statement of financial affairs filed by the Debtors with the Bankruptcy Court pursuant to
section 521 of the Bankruptcy Code and Bankruptcy Rule 1007(b), as the same may be amended
or supplemented from time to time.
“Secured” means when referring to a Claim: (a) secured by a Lien on Property in which
the Estate has an interest, which Lien is valid, perfected, and enforceable pursuant to applicable
law or by reason of a Bankruptcy Court order, or that is subject to setoff pursuant to section 553
of the Bankruptcy Code, to the extent of the value of the creditor’s interest in the Estate’s interest
in such property or to the extent of the amount subject to setoff, as applicable, as determined
pursuant to section 506(a) of the Bankruptcy Code; or (b) Allowed as such pursuant to the Plan.
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“Secured Tax Claim” means any Secured Claim which, absent its secured status, would
be entitled to priority in right of payment under section 507(a)(8) of the Bankruptcy Code.
“Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa, together with
the rules and regulations promulgated thereunder.
“Security” means a security as defined in section 2(a)(1) of the Securities Act.
“Solicitation Deadline” shall mean the deadline set by the Bankruptcy Court by which the
Debtors must distribute Plan solicitation materials, including ballots, to parties entitled to vote on
the Plan.
“Speaks Litigation” means the civil action pending before the United States District
Court for the Eastern District of North Carolina at Case No. 5:12-CV-00729-D, titled, Speaks, et
al. v. U.S. Tobacco Cooperative, Inc. f/k/a/ Flue-Cured Tobacco Cooperative Stabilization
Corporation, including the related appeal pending in the United States Court of Appeals for the
Fourth Circuit at Case No. 20-2098, titled Speaks v. U.S. Tobacco Cooperative.
“Speaks Litigation Claims” means the causes of action and alleged rights asserted, and
the relief sought, by the plaintiffs in the Speaks Litigation, and any and all related rights, claims,
interests, or causes of action of any kind. To the extent that the plaintiffs are deemed to possess
Interests, as opposed to Claims, such Interests are included within the scope of this definition.
“Subclass” means a subdivision of any Class described herein.
“Subsidiary Equity Interest” means any Interest of the Debtors in subsidiaries or
Affiliates.
“Superpriority Claims” means any claims subject to section 507(b) of the Bankruptcy
Code.
“Unimpaired” means, when used with reference to a Claim or Interest, a Claim or Interest
that is not Impaired.
“US Flue-Cured” means Debtor U.S. Flue-Cured Tobacco Growers, Inc.
1.2
Interpretation, Rules of Construction, Computation of Time, Settlement and
Governing Law
1.2.1 Defined Terms. Any term used in the Plan that is not defined in the Plan,
either in Section 1.1 or elsewhere, but that is used in the Bankruptcy Code or the Bankruptcy
Rules has the meaning given to that term in the Bankruptcy Code or the Bankruptcy Rules, as
applicable.
1.2.2 Rules of Interpretation. For purposes of the Plan: (a) whenever from the
context it is appropriate, each term, whether stated in the singular or the plural, shall include both
the singular and the plural; (b) any reference in the Plan to a contract, Instrument, release or
other agreement or document being in a particular form or on particular terms and conditions
11
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means that such document shall be substantially in such form or substantially on such terms and
conditions, but if there exists any inconsistency between a summary of, or reference to, any
document in the Plan or Confirmation Order and the document itself, the terms of the document
as of the Effective Date shall control; (c) any reference in the Plan to an existing document or
Plan Supplement that is filed or to be filed means such document or Plan Supplement, as it may
have been or may subsequently be amended, modified or supplemented; (d) unless otherwise
specified in a particular reference, all references in the Plan to “section,” “article” and “Plan
Supplement” are references to a section, article and Plan Supplement of or to the Plan; (e) the
words “herein,” “hereof,” “hereto,” “hereunder,” and other words of similar import refer to the
Plan in its entirety rather than to only a particular portion of the Plan; (f) captions and headings
to articles and sections are inserted for convenience or reference only and are not intended to be
a part of or to affect the interpretation of the Plan; and (g) the rules of construction set forth in
section 102 of the Bankruptcy Code shall apply.
1.2.3 Computation of Time. Unless otherwise specifically stated herein, in
computing any period of time prescribed or allowed by the Plan, the provisions of Bankruptcy
Rule 9006(a) shall apply.
1.2.4 Governing Law. Unless a rule of law or procedure is supplied by federal
law (including the Bankruptcy Code and Bankruptcy Rules) or unless otherwise specifically
stated, the laws of the State of North Carolina, without giving effect to the principles of conflict
of laws, shall govern the rights, obligations, construction, and implementation of the Plan, any
agreements, documents, Instruments, or contracts executed or entered into in connection with the
Plan (except as otherwise set forth in those agreements, in which case the governing law of such
agreement shall control); provided, however, that corporate governance matters relating to the
Debtors or the Reorganized Debtors, as applicable, not incorporated in North Carolina shall be
governed by the laws of the state of incorporation of the relevant Debtor or Reorganized Debtor,
as applicable.
ARTICLE II
DESIGNATION OF CLAIMS AND INTERESTS
2.1
Summary of Designation of Claim and Interests. The following is a designation
of the Classes of Claims and Interests under the Plan. In accordance with section 1123(a)(1) of
the Bankruptcy Code, Administrative Expense Claims and Priority Tax Claims have not been
classified and are excluded from the following Classes. A Claim or Interest is classified in a
particular Class only to the extent that the Claim or Interest is within the description of that Class
and is classified in another Class to the extent that any remainder of the Claim or Interest
qualifies within the description of such other Class or Classes. A Claim or Interest is classified
in a particular Class only to the extent that the Claim or Interest is an Allowed Claim or Allowed
Interest and has not been paid, released or otherwise satisfied before the Effective Date.
Class

Claims and Interests

Status

Voting Rights

Class 1:

Bank Group Claims

Impaired

Entitled to Vote
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Class

Claims and Interests

Status

Voting Rights

Class 2:

Other Secured Claims

Unimpaired

Deemed to Accept; Not Entitled to Vote

Class 3:

Non-Tax Priority Claims

Unimpaired

Deemed to Accept; Not Entitled to Vote

Class 4:

General Unsecured Claims

Unimpaired

Deemed to Accept; Not Entitled to Vote

Class 5:

Lewis Settlement Class
Allowed Claim, and
Allowed Claims (if any) of
Original Opt-Outs, and any
other opt-outs

Impaired

Entitled to Vote

Class 6

Intercompany Claims

Impaired

Deemed to Reject; Not Entitled to Vote

Class 7

Common Stock Interests

Unimpaired
or Impaired

Deemed to Accept; Not Entitled to
Vote; or Deemed to Reject; Not Entitled
to Vote

Class 8

Subsidiary Equity Interests

Unimpaired

Deemed to Accept; Not Entitled to Vote

Class 9:

Post-2004 Capital Equity
Credit Claims

Impaired

Entitled to Vote

ARTICLE III
TREATMENT OF CLAIMS AND INTERESTS
3.1
Unclassified Claims. In accordance with section 1123(a)(1) of the Bankruptcy
Code, Administrative Expense Claims and Priority Tax Claims are not classified, are
Unimpaired, and are not entitled to vote on the Plan.
3.2

Administrative Expense Claims.

3.2.1 In General. Except to the extent that a Holder of an Allowed
Administrative Expense Claim has been paid by the Debtors prior to the Effective Date, each
Holder of an Allowed Administrative Expense Claim (other than a Professional Fee Claim), in
full and final satisfaction, release, settlement and discharge of such Administrative Expense
Claim, shall be paid in full, in Cash, in such amounts as (a) are incurred in the ordinary course of
business by the Debtors when and as such Claim becomes due and owing, (b) are Allowed by the
Bankruptcy Court upon the later of the Effective Date, the date upon which there is a Final Order
allowing such Administrative Expense Claim or any other date specified in such order, or (c)
may be agreed upon between the Holder of such Administrative Expense Claim and the Debtors.
3.2.2

Professional Compensation.

(a)
Final Fee Applications. All final requests for payment of Professional Fee
Claims, including Professional Fee Claims incurred during the period from the Petition Date
13
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through the Confirmation Date, must be filed with the Bankruptcy Court and served on the
Reorganized Debtors no later than sixty (60) days after the Confirmation Date. After notice and
a hearing in accordance with the applicable procedures and any applicable orders of the
Bankruptcy Court, the Allowed amounts of such Professional Fee Claims shall be determined
and paid as directed by the Bankruptcy Court.
(b)
Post-Confirmation Date Fees and Expenses. Except as otherwise specifically
provided in the Plan, from and after the Confirmation Date, the Reorganized Debtors shall, in the
ordinary course of business and without any further notice to or action, order, or approval of the
Bankruptcy Court, pay in Cash the reasonable legal, professional, or other fees and expenses
related to implementation of the Plan and Consummation incurred by the Reorganized Debtors.
Upon the Confirmation Date, any requirement that Professional Persons comply with sections
327 through 331 and 1103 of the Bankruptcy Code in seeking retention or compensation for
services rendered after such date shall terminate, and the Reorganized Debtors may employ and
pay any Professional Person in the ordinary course of business without any further notice to or
action, order, or approval of the Bankruptcy Court.
3.3
Priority Tax Claims and Secured Tax Claims. Except to the extent that a Holder
of an Allowed Priority Tax Claim has been paid by the Debtors prior to the Effective Date or
agrees to a different treatment, each Holder of an Allowed Priority Tax Claim, in full and final
satisfaction, release, settlement and discharge of such Priority Tax Claim, shall receive on
account of such Claim, at the option of the Debtors, either payment in full in Cash as soon as
reasonably practicable after the Effective Date, or in accordance with section 1129(a)(9)(C) of
the Bankruptcy Code, regular installment payments in Cash: (i) of a total value, as of the
Effective Date, equal to the Allowed amount of such Claim; (ii) which total value shall include
simple interest to accrue on any outstanding balance of such Allowed Priority Tax Claim starting
on the Effective Date at the rate of interest determined under applicable nonbankruptcy law
pursuant to section 511 of the Bankruptcy Code; (iii) over a period ending not later than five (5)
years after the Petition Date; and (iv) in a manner not less favorable than the most favored
nonpriority unsecured Claim provided for by the Plan. Each Holder of an Allowed Secured Tax
Claim shall retain the Lien securing its Allowed Secured Tax Claim as of the Effective Date until
full and final payment of such Allowed Secured Tax Claim is made as provided herein, and upon
such full and final payment, such Lien shall be deemed to have been satisfied and shall be null
and void and unenforceable for all purposes.
3.4

Class 1 (Bank Group Claims).

(a)
Impairment. Class 1 consists of the Bank Group Claims. Class 1 is Impaired, and
the Holders of Claims in Class 1 are entitled to vote to accept or reject the Plan.
(b)
Treatment. The Holders of the Allowed Bank Group Claims, in full and final
satisfaction, release, settlement, and discharge of such Allowed Bank Group Claims and any
Adequate Protection Rights and Superpriority Claims, shall receive payment in Cash in the
amount of such Allowed Bank Group Claims, with interest at the non-default rate provided in the
Credit Agreement, as soon as reasonably practicable after the closing of the Exit Facility, unless
otherwise agreed in writing between the Debtors and the Bank Group. The Bank Group shall
retain all of its Liens and security interests until its Allowed Bank Group Claims are paid in full.
14
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Class 2 (Other Secured Claims).

(a)
Non-Impairment. Class 2 consists of all Other Secured Claims. Class 2 is
Unimpaired, and pursuant to section 1126(f) of the Bankruptcy Code, the Holders of Claims in
Class 2 are conclusively presumed to have accepted the Plan and are not entitled to vote to
accept or reject the Plan.
(b)
Subclassification. Each Other Secured Claim, if any, shall constitute and
comprise a separate Subclass numbered 2.1, 2.2, and so on.
(c)
Treatment. The legal, equitable, and contractual rights of the Holders of Allowed
Other Secured Claims are unaltered by the Plan. On the Effective Date, each Allowed Other
Secured Claim, in full and final satisfaction, release, settlement and discharge of such Allowed
Other Secured Claim, shall be, at the Debtors’ option, (a) Reinstated, (b) satisfied by the
Debtors’ surrender of the collateral securing such Claim, (c) offset against, and to the extent of,
the Debtors’ claims against the Holder of such Claim, or (d) otherwise rendered Unimpaired,
except to the extent the Reorganized Debtors and such Holder agree to a different treatment.
3.6

Class 3 (Non-Tax Priority Claims).

(a)
Non-Impairment. Class 3 consists of all Non-Tax Priority Claims. Class 3 is
Unimpaired, and pursuant to section 1126(f) of the Bankruptcy Code, the Holders of Claims in
Class 3 are conclusively presumed to have accepted the Plan and are not entitled to vote to
accept or reject the Plan.
(b)
Treatment. The legal, equitable, and contractual rights of the Holders of Allowed
Non-Tax Priority Claims are unaltered by the Plan. Each Holder of an Allowed Non-Tax
Priority Claim, in full and final satisfaction, release, settlement, and discharge of such Allowed
Non-Tax Priority Claim, shall be paid in full, in Cash, on, or as soon as reasonably practicable
after, the Effective Date, or in accordance with the terms of any agreement between the Debtors
and the Holder of an Allowed Non-Tax Priority Claim or on such other terms and conditions as
are acceptable to the Debtors and the Holder of an Allowed Non-Tax Priority Claim.
3.7

Class 4 (General Unsecured Claims).

(a)
Impairment. Class 4 consists of all General Unsecured Claims. Class 4 is
Unimpaired, and pursuant to section 1126(f) of the Bankruptcy Code, the Holders of Claims in
Class 4 are conclusively presumed to have accepted the Plan and are not entitled to vote to
accept or reject the Plan.
(b)
Treatment. The legal, equitable, and contractual rights of the Holders of Allowed
General Unsecured Claims are unaltered by the Plan. Each Holder of an Allowed General
Unsecured Claim, in full and final satisfaction, release, settlement, and discharge of such
Allowed General Unsecured Claim, shall be paid in full, in Cash, on, or as soon as reasonably
practicable after, the Effective Date, or in accordance with the terms of any agreement between
the Debtors and the Holder of an Allowed General Unsecured Claim or on such other terms and
conditions as are acceptable to the Debtors and the Holder of an Allowed General Unsecured
Claim, or shall be Reinstated.
15
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3.8
Class 5 (Lewis Settlement Class Allowed Claim, and Allowed Claims (if any) of
Original Opt-Outs, and any other opt-outs).
(a)
Impairment. Class 5 consists of the Lewis Settlement Class Allowed Claim, and
any Allowed Claims that may be asserted by any Original Opt-Outs, and/or other opt-outs. Class
5 is Impaired, and the Holders of Class 5 Claims are entitled to vote on the Plan.
(b)
Treatment of Lewis Certified Settlement Class. The Lewis Certified Settlement
Class shall receive the Lewis Settlement Class Consideration pursuant to the terms set out in this
Plan, in full and final satisfaction, release, settlement, and discharge of the Lewis Settlement
Class Allowed Claim, any Adequate Protection Rights and Superpriority Claims that the Lewis
Certified Settlement Class, and any members thereof, may possess, the proof of claim filed by
the Lewis Class in these Chapter 11 Cases, and any and all other claims and/or Lewis Litigation
Claims that the Lewis Certified Settlement Class, and/or any members thereof, may possess.
(c)
Lewis Settlement Class Consideration.
The Lewis Settlement Class
Consideration shall consist of the following distributions (the “Lewis Settlement Class
Distributions”):
(i)

Initial Distribution. $30 million, less the amount of any LCC Professional Fees
(as defined below) allowed by the Bankruptcy Court and paid by the Debtors, up
to $1 million, to be distributed on, or as soon as reasonably practicable following,
the Effective Date.

(ii)

Fuquay Varina. 90% of the Cooperative’s net sale proceeds (net of all normal and
customary closing costs and any real estate taxes, and any capital gains tax
attributable to any gross sale proceeds in excess of $9.4 million) from the sale of
the Cooperative’s real property located at 608 Wilbon Road and 913 Bridge
Street, Fuquay-Varina, NC. The Cooperative shall use best efforts to maximize
the value received for the property. This distribution shall be made as soon as
reasonably practicable following the later of the Effective Date and the
Cooperative’s receipt of such sale proceeds.

(iii)

Lloyd’s Litigation. 90% of the Cooperative’s proceeds, net of the contingency
portion of legal fees, from the Lloyd’s Litigation. This distribution shall be made
as soon as reasonably practicable following the later of the Effective Date and the
Cooperative’s receipt of such proceeds.

(iv)

Annual Payments. Not less than $30 million, paid in annual payments (the
“Annual Payments”) for 12 years, each of which shall be the greater of $2.5
million or 25% of the Reorganized Debtors’ EBITDA on a consolidated basis
(“EBITDA Kicker”), with a cap on the aggregate sum at $45 million. The first
Annual Payment will due on or before the 120th day after the consolidated
Debtors’ fiscal year ending on April 30, 2023 and continuing on such date for 11
successive years. The payment of the EBITDA Kicker shall not be required if
such payment will cause the Debtors and/or Reorganized Debtors to breach any
fixed charge coverage or similarly named covenant in any loan and/or security
16

\56898434\1

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 38 of

agreements. The EBITDA Kicker shall be calculated based on the Debtors’
and/or Reorganized Debtors’ audited financial statements, without including
extraordinary, unusual and/or non-recurring expenses/income (e.g. proceeds from
the sale of Fuquay-Varina property, proceeds from Lloyd’s Litigation and receipts
on any duty drawback claims). In the event that the EBIDTA Kicker for any year
through year 11 is not payable because payment would result in a fixed charge
coverage or similarly named covenant breach, then such amount shall roll forward
to the following year. If such payment when added to the annual payment that
would otherwise be due for the following year would not result in a breach of the
covenant, then such payment shall be made in such year. If such payment when
added to the annual payment due for the following year would result in a breach
of the covenant, then such payment shall not be made and the obligation to pay
such amount terminates.
(v)

Duty Drawback Proceeds. The first $15 million of the Cooperative’s share (i.e.
net of commission and the Cooperative’s partner’s share) of the proceeds of the
duty drawback claims reflected as “other assets” on the Debtors’ fiscal 2021
audited consolidated balance sheet. The Cooperative shall distribute such funds
as soon as reasonably practicable following the later of the Effective Date and the
Cooperative’s receipt of such proceeds.

(vi)

Capital Equity Credits. Nonqualified Capital Equity Credits (the “Senior Capital
Equity Credits”), having such rights as provided to Capital Equity Credits in the
Cooperative’s by-laws (except as otherwise provided herein), in the total
aggregate amount of $191 million, attributable to crop years 1982-2004. The
Lewis Settlement Class Distributions (other than those of Capital Equity Credits)
shall reduce the amount of the Senior Capital Equity Credits on a dollar-for-dollar
basis (but not for sale purposes as described below); provided however, that in the
event of a sale within twelve (12) years after the entry of the Confirmation Order,
of the assets of the Cooperative or any of its subsidiaries, or a sale of all or
substantially all of the Cooperative’s assets including the equity in its subsidiaries,
the first $191 million of the proceeds of such a sale that would otherwise flow to
the holders of Capital Equity Credits shall be first distributed to the Lewis
Certified Settlement Class.
Following the Effective Date, counsel for the Lewis Certified Settlement Class
shall inform the Cooperative in writing of the proposed allocation of the Senior
Capital Equity Credits amongst the members of the Lewis Certified Settlement
Class. This allocation shall be made only to those Lewis Certified Settlement
Class members who hold 1982-2004 Proceeds Claims, and shall be made as
provided in the QSF Claims and Distribution Procedures.
The Lewis Certified Settlement Class and the Reorganized Debtors shall
cooperate as reasonably necessary to properly allocate, and effect the distribution
of, the Senior Capital Equity Credits pursuant to the terms of this Plan, the
Cooperative’s by-laws, and applicable non-bankruptcy law. Specifically, the
Lewis Certified Settlement Class shall provide the Reorganized Debtors with
17
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reasonable back-up information, including without limitation proofs of claim filed
by members of the Lewis Certified Settlement Class pursuant to the QSF Claims
and Distribution Procedures, as necessary to properly allocate and disburse the
Senior Capital Equity Credits in accordance with this Plan, the Cooperative’s bylaws, and applicable non-bankruptcy law. The Cooperative shall distribute the
Senior Capital Equity Credits as soon as reasonably practicable following the
parties’ agreement on the appropriate and lawful allocation.
(d)
All Lewis Settlement Class Distributions to be made to QSF. The Reorganized
Debtors shall make all Lewis Settlement Class Distributions to the QSF. The QSF Trustee shall
then allocate the assets of the QSF amongst, and distribute the QSF assets to, the members of the
Lewis Certified Settlement Class pursuant to the QSF Claims and Distribution Procedures. Upon
the transmission of any assets by the Reorganized Debtors to the QSF, the Debtors shall be
deemed to have completed the distribution of such specific assets to the Lewis Certified
Settlement Class (and, if and to the extent applicable, any Original Opt-Outs, and/or other optouts) for all purposes under this Plan, and shall have no other obligations of any kind with
respect to the distribution of such specific assets; provided however, such transmission of such
specific assets will not alter or amend the obligations of the Debtors to transfer any additional
assets to the QSF as provided herein.
(e)
Notice and Cure. In the event that the Lewis Certified Settlement Class believes
that the Debtors and/or Reorganized Debtors are in default under the Plan with respect to any
Lewis Settlement Class Distribution, prior to taking any other action on account of such alleged
default, the Lewis Certified Settlement Class shall provide the Reorganized Debtors with written
notice of such default pursuant to section 13.11 of this Plan. Following such written notice, the
Debtors and/or Reorganized Debtors shall have a period of no fewer than forty-five (45) days
within which to cure such alleged default.
(f)
LCC Professional Fees. The Debtors shall support “substantial contribution”
motions to be filed by the Lewis Certified Settlement Class’s bankruptcy professionals (its
bankruptcy counsel and its financial advisor) seeking payment, for services rendered up to and
including the Effective Date, up to $1 million in the aggregate, of the “hourly” components of
their fees and costs incurred in connection with these Chapter 11 Cases (“LCC Professional
Fees”). To the extent that the Lewis Certified Settlement Class’s bankruptcy professionals are
entitled to payment of fees in addition to the “hourly” components, such fees shall be paid by the
QSF, solely from QSF assets, as expenses of the Lewis Certified Settlement Class, which
payment is not opposed by the Debtors.
(g)
Treatment of Allowed Claims (if any) of Original Opt-Outs, and any other optouts. If applicable, any Class 5 Claims that may be asserted by Original Opt-Outs (and/or by any
individuals or entities who timely and properly opt-out of the Lewis Certified Settlement Class
pursuant to the opt-out instructions in the forms of notice of class action settlement approved by
the Bankruptcy Court and transmitted by the Debtors to class members) shall be asserted, if at
all, solely against the QSF pursuant to the QSF Claims and Distribution Procedures, and shall be
subject to all defenses under all applicable law. To the extent that such Claims become Allowed
pursuant to the QSF Claims and Distribution Procedures, such Claims shall be afforded treatment
under the QSF Claims and Distribution Procedures identical to the treatment of the claims of
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Lewis Settlement Class Members, in full and final satisfaction, release, settlement, and discharge
of such Claims.
3.9

Class 6 (Intercompany Claims).

(a)
Impairment. Class 6 consists of all Intercompany Claims. Class 6 is Impaired,
and pursuant to section 1126(g) of the Bankruptcy Code, the Holders of Intercompany Claims in
Class 6 are deemed to reject the Plan and are not entitled to vote to accept or reject the Plan.
(b)
Treatment. On the Effective Date, all Intercompany Claims shall be cancelled,
and Holders of Intercompany Claims shall not receive or retain any Property under the Plan on
account of their Intercompany Claims.
3.10

Class 7 (Common Stock Interests).

(a)
Non-Impairment or Impairment. Class 7 consists of all Common Stock Interests.
Except as otherwise provided in this section 3.10 of the Plan, Class 7 is Unimpaired, and
pursuant to section 1126(f) of the Bankruptcy Code, the Holders of Common Stock Interests in
Class 7 are conclusively presumed to have accepted the Plan and are not entitled to vote to
accept or reject the Plan. However, in the event that any of Class 1, Class 5, and Class 9, votes
to reject the Plan, then Class 7 shall be Impaired, and pursuant to section 1126(g) of the
Bankruptcy Code, the Holders of Class 7 Interests shall be deemed to reject the Plan and shall
not be entitled to vote to accept or reject the Plan.
(b)
Treatment. The legal, equitable, and contractual rights of the Holders of Allowed
Common Stock Interests are unaltered by the Plan. All Common Stock Interests shall be
retained. However, in the event that any of Class 1, Class 5, and Class 9 votes to reject the Plan,
the economic rights of members of Class 7 arising solely by virtue of their Common Stock
Interests shall be forfeited, and Holders of Class 7 Interests shall receive no distribution under
the Plan on account of their Class 7 Interests.
3.11

Class 8 (Subsidiary Equity Interests).

(a)
Non-Impairment. Class 8 consists of Subsidiary Equity Interests. Class 8 is
Unimpaired, and pursuant to section 1126(f) of the Bankruptcy Code, the Holders of Subsidiary
Equity Interests in Class 8 are conclusively presumed to have accepted the Plan and are not
entitled to vote to accept or reject the Plan.
(b)
Treatment. The legal, equitable, and contractual rights of the Holders of
Subsidiary Equity Interests are unaltered by the Plan. All Subsidiary Equity Interests shall be
retained by the applicable Reorganized Debtors.
3.12

Class 9 (Post-2004 Capital Equity Credit Claims).

(a)
Impairment. Class 9 consists of Post-2004 Capital Equity Credit Claims. Class 9
is Impaired, and the Holders of Class 9 Claims are entitled to vote on the Plan.
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(b)
Treatment. The legal, equitable, and contractual rights of the Holders of Post2004 Capital Equity Credit Claims are unaltered by the Plan. All Post-2004 Capital Equity
Credit Claims shall be retained by the applicable Holders of such Claims. However, the Senior
Capital Equity Credits to be issued pursuant to the Plan shall be senior to any Capital Equity
Credits issued by the Cooperative on account of crops sold to the Cooperative in any crop year
subsequent to 2004.
ARTICLE IV
MEANS FOR EXECUTION AND IMPLEMENTATION OF THE PLAN
4.1
Plan Funding. The funds utilized to make Cash payments under the Plan have
been and/or will be generated from, among other things, the Exit Facility, the sale of the
Cooperative’s real property located at 608 Wilbon Road and 913 Bridge Street, Fuquay-Varina,
North Carolina, proceeds from the Cooperative’s investment account, the recovery form the
Lloyd’s Litigation, the potential sale(s) of other non-core assets, collections from the sale of
tobacco leaf, proceeds of insurance policies, proceeds from pending litigation, proceeds from
duty drawback claims, and Cash on hand.
4.2

Exit Facility.

(a)
The Debtors are in the process of soliciting proposals for the Exit Facility, in an
amount up to $130 million, through their investment banker, SSG Advisors, LLC, and expect to
secure a firm proposal for exit financing on standard terms and conditions, by no later than the
date of the filing of the Plan Supplement.
(b)
The Debtors shall use their best efforts to enter into the Exit Facility Documents
on or before the Confirmation Date. The Confirmation Order shall be deemed approval of the
Exit Facility Documents and all transactions contemplated thereby, and all actions to be taken,
undertakings to be made, and obligations to be incurred by the Debtors and Reorganized Debtors
in connection therewith, including the payment of all fees, indemnities, and expenses, if any,
provided for therein, and authorization of the Debtors and Reorganized Debtors to enter into and
execute the Exit Facility Documents and such other documents as may be required to effectuate
the treatment afforded by the Exit Facility Documents.
(c)
The Debtors expect that the amount of the funds available under the Exit Facility
will be up to $130 million. The Exit Facility shall provide, as of the Effective Date, sufficient
funding, together with the other sources of funds listed herein, to make the payments required
under the Plan, and fund the Debtors’ ongoing operations.
4.3
Fuquay-Varina. The Cooperative shall use its best efforts to market and sell the
real property owned by the Cooperative located at 608 Wilbon Road and 913 Bridge Street,
Fuquay-Varina, North Carolina. The Confirmation Order shall be deemed approval of the sale of
the Cooperative’s real property in Fuquay-Varina, and such sale shall be exempt from stamp or
transfer tax.
4.4
Proceeds from the Cooperative’s Investment Account. The Cooperative holds
Cash and/or Cash equivalents in a certain investment account at Truist Bank in the amount of
approximately $36.9 million. The Debtors anticipate that these funds will be available as of the
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Confirmation Date for use in making the payments required under the Plan, and to fund the
Debtors’ ongoing operations.
4.5
Sale of Certain Non-Core Assets. In their discretion, the Debtors may sell certain
non-core assets prior to and/or following the Confirmation Date. The proceeds of any such sales
will be available for use in making the payments required under the Plan, and funding the
Debtors’ ongoing operations.
4.6
Collections From the Sale of Tobacco Leaf. As shown in the Debtors’ projections
attached to the Disclosure Statement, as well as in the supplemental and revised supplemental
budgets attached to the Debtors’ Supplement to Pending Motion for Authorization to use Cash
Collateral Pursuant to 11 U.S.C. §§ 361, 363 and 506(c) [Dkt. No. 153] and Second Supplement
to Pending Motion for Authorization to use Cash Collateral Pursuant to 11 U.S.C. §§ 361, 363
and 506(c) [Dkt. No. 270], and the Amended Final Order (I) Authorizing Debtors’ Use of Cash
Collateral, (II) Granting Adequate Protection to Pre-Petition Secured Parties, and (III) Modifying
the Automatic Stay [Dkt. No. 337], the Debtors anticipate generating substantial cash receipts
from the sales of tobacco leaf by the end of June, 2022. These funds too will be available for use
in making the payments required under the Plan, and funding the Debtors’ ongoing operations.
4.7
Proceeds from Pending Litigation Claims. The Cooperative is the plaintiff in the
Lloyd’s Litigation. The Cooperative shall continue to use its best efforts to pursue the Lloyd’s
Litigation to a judgment or settlement.
4.8
Proceeds from duty drawback claims. In the ordinary course of their business,
certain of the Debtors enter into duty drawback arrangements with third parties. The Debtors’
entitlement to certain duty drawback claims is the subject of pending litigation and possible
Congressional elimination. Therefore, the Debtors cannot predict with a reasonable degree of
certainty the extent to which they will obtain a recovery on duty drawback claims. The Debtors
shall continue to use their best efforts to engage in and consummate duty drawback
arrangements.
4.9

Cancellation and Surrender of Existing Securities and Agreements.

(a)
Except as may otherwise be provided in the Plan, on the Effective Date, the notes,
share certificates, bonds and other Instruments evidencing any Claim or Interest that is being
discharged under the Plan shall be deemed cancelled without further act or action under any
applicable agreement, law, regulation, order or rule and the obligations of the Debtors (and, as
applicable, any non-Debtor subsidiaries and affiliates of the Debtors) under the agreements,
indentures and certificates of designations governing such Claims and Interests, as the case may
be, shall be discharged and released.
(b)
Except as otherwise provided herein or agreed by the Reorganized Debtors, each
holder of a note, share certificate, bond or other Instrument evidencing a Claim shall surrender
such promissory note, share certificate, bond or other Instrument to the Reorganized Debtors (or
the Disbursing Agent). No distribution of Property hereunder shall be made to or on behalf of
any such holders unless and until such note, share certificate, bond or other Instrument is
received by the Reorganized Debtors (or the Disbursing Agent), or the unavailability of such
21
\56898434\1

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 43 of

note, share certificate, bond or other Instrument is established to the reasonable satisfaction of
the Reorganized Debtors (or the Disbursing Agent), or such requirement is waived by the
Reorganized Debtors. The Reorganized Debtors may require any holder that is unable to
surrender or cause to be surrendered any such note, share certificate, bond or other Instrument to
deliver an affidavit of loss and indemnity reasonably satisfactory to the Reorganized Debtors.
Any holder that fails within the later of six months after the Effective Date and the date of
allowance of its Claim (i) to surrender or cause to be surrendered such note, share certificate,
bond or other Instrument and (ii) if requested, to execute and deliver an affidavit of loss and
indemnity reasonably satisfactory to the Reorganized Debtors (or the Disbursing Agent), shall be
deemed to have forfeited all rights, Claims and Causes of Action against the Debtors and
Reorganized Debtors and shall not participate in any distribution hereunder.
4.10 Revesting of Assets and Operation of Businesses. Except as otherwise set forth
herein or in the Confirmation Order, as of the Effective Date, all Property of the respective
Debtors’ Estates shall revest in the respective Reorganized Debtors free and clear of all Claims,
Liens, encumbrances, and other Interests of the Holders of Claims or Interests. Subsidiary
Equity Interests shall be retained, and the legal, equitable, and contractual rights to which the
Holders of such Allowed Subsidiary Equity Interests are entitled shall remain unaltered.
4.11 Retention of Causes of Action. Except as otherwise provided in the Plan, the
Confirmation Order, or in any settlement agreement approved during the Chapter 11 Cases: (1)
any and all rights, Claims, Causes of Action, defenses, and counterclaims of or accruing to the
Debtors or their Estates shall remain assets of and vest in the Reorganized Debtors, whether or
not litigation relating thereto is pending on the Effective Date, and whether or not any such
rights, claims, Causes of Action, defenses, and counterclaims have been listed or referred to in
the Plan, the Schedules, or any other document filed with the Bankruptcy Court, and (2) neither
the Debtors nor the Reorganized Debtors waive, relinquish, or abandon (nor shall they be
estopped or otherwise precluded from asserting) any right, Claim, Cause of Action, defense, or
counterclaim that constitutes Property of the Estates: (a) whether or not such right, Claim, Cause
of Action, defense, or counterclaim has been listed or referred to in the Plan or the Schedules, or
any other document filed with the Bankruptcy Court, (b) whether or not such right, Claim, Cause
of Action, defense, or counterclaim is currently known to the Debtors, and (c) whether or not a
defendant in any litigation relating to such right, Claim, Cause of Action, defense, or
counterclaim filed a Proof of Claim in the Chapter 11 Cases, filed a notice of appearance or any
other pleading or notice in the Chapter 11 Cases, voted for or against the Plan, or received or
retained any consideration under the Plan. Without in any manner limiting the generality of the
foregoing, notwithstanding any otherwise applicable principle of law or equity, including,
without limitation, any principles of judicial estoppel, res judicata, collateral estoppel, issue
preclusion, or any similar doctrine, the failure to list, disclose, describe, identify, or refer to a
right, Claim, Cause of Action, defense, or counterclaim, or potential right, Claim, Cause of
Action, defense, or counterclaim, in the Plan, the Schedules, or any other document filed with the
Bankruptcy Court shall in no manner waive, eliminate, modify, release, or alter the Reorganized
Debtors’ right to commence, prosecute, defend against, settle, and realize upon any rights,
Claims, Causes of Action, defenses, or counterclaims that the Debtors or the Reorganized
Debtors has, or may have, as of the Confirmation Date. The Reorganized Debtors may
commence, prosecute, defend against, settle, and realize upon any rights, Claims, Causes of
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Action, defenses, and counterclaims in their sole discretion, in accordance with what is in the
best interests, and for the benefit, of the Reorganized Debtors.
4.12 Satisfaction of Claims or Interests. Unless otherwise provided in the Plan, any
distributions and deliveries to be made on account of Allowed Claims shall be in full and final
satisfaction, release, settlement and discharge of such Allowed Claims.
4.13 Continuation of Bankruptcy Injunction or Stays. All injunctions or stays provided
for in the Chapter 11 Cases under sections 105 or 362 of the Bankruptcy Code, or otherwise, and
in existence on the Confirmation Date, shall remain in full force and effect until the Effective
Date.
4.14 Administration Pending Effective Date. Prior to the Effective Date, the Debtors
shall continue to operate their businesses as debtors-in-possession, subject to all applicable
requirements of the Bankruptcy Code and the Bankruptcy Rules, except as otherwise provided in
Section 3.2.2 of the Plan. After the Effective Date, the Reorganized Debtors may operate their
businesses, and may use, acquire, and dispose of property free of any restrictions of the
Bankruptcy Code or the Bankruptcy Rules, but subject to the continuing jurisdiction of the
Bankruptcy Court as set forth in Article XII hereof.
4.15 Exemption From Securities Laws. The issuance of any Security that may be
deemed to be issued pursuant to the Plan shall be exempt from any federal, state or local laws
requiring registration for the offer and sale of such securities or registration or licensing of an
issuer of, underwriters of, or broker or dealer in, such securities, to the fullest extent permitted by
section 1145 of the Bankruptcy Code.
4.16 “Change of Control” Provisions. Notwithstanding anything to the contrary
contained in the Plan or any executory contract to which any of the Debtors is a party, the
transactions to be consummated in accordance with the Plan shall not create, or be deemed to
create, any right or any other claim in connection therewith based upon a provision related to a
“change of control,” or comparable term in any executory contract being assumed pursuant to the
Plan.
4.17 Non-Issuance of Nonvoting Equity Securities. In conformity with section
1123(a)(6) of the Bankruptcy Code, the charters of the Reorganized Debtors shall include a
provision prohibiting the issuance of nonvoting equity securities.
ARTICLE V
CORPORATE GOVERNANCE AND MANAGEMENT OF THE REORGANIZED
DEBTORS
5.1
Corporate Existence. Except as otherwise provided in the Plan, each Debtor shall
continue to exist after the Effective Date as a separate corporate entity, limited liability company,
partnership, or other form, as the case may be, with all the powers of a corporation, limited
liability company, partnership, or other form, as the case may be, pursuant to the applicable law
in the jurisdiction in which each applicable Debtor is incorporated or formed and pursuant to its
certificate of incorporation and bylaws (or other formation documents) in effect prior to the
Effective Date, except to the extent such certificate of incorporation and bylaws (or other
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formation documents) are amended under the Plan, and to the extent such documents are
amended, such documents are deemed to be amended pursuant to the Plan and require no further
action or approval (other than any requisite filings required under applicable state, provincial, or
federal law).
5.2
Management of Reorganized Debtors. On the Effective Date, the management,
control, and operation of the Reorganized Debtors shall become the general responsibility of the
board of directors of the Reorganized Cooperative, which shall, thereafter, have responsibility
for the management, control and operation of the Reorganized Cooperative and its direct and
indirect subsidiaries in accordance with applicable law.
5.3
Board of Directors of Reorganized Debtors. The board of directors of each
Reorganized Debtor (other than the Reorganized Cooperative) shall be identified and selected by
the board of directors of the Reorganized Cooperative and consist of some or all of the members
of the board of directors of the Reorganized Cooperative. In accordance with Section
1129(a)(5)(A) of the Bankruptcy Code, the Debtors will disclose on or before the Confirmation
Date the identity and affiliations of any Person proposed to serve on the initial boards of
directors of the Reorganized Debtors.
5.4
Officers of Reorganized Debtors. On the Effective Date, the officers of the
respective Debtors immediately prior to the Effective Date shall serve as the officers of the
Reorganized Debtors. After the Effective Date, the officers of the Reorganized Debtors shall be
determined by the boards of directors of the Reorganized Debtors. In accordance with Section
1129(a)(5)(A) of the Bankruptcy Code, the Debtors will disclose on or before the Confirmation
Date the affiliations of the officers of the Reorganized Debtors.
5.5
Disclosure of any Insiders to be Employed or Retained by the Reorganized
Debtors. In accordance with Section 1129(a)(5)(B) of the Bankruptcy Code, the Debtors will
disclose on or before the Confirmation Date the identity of any insider that will be employed or
retained by the reorganized debtor, and the nature of any compensation for such insider.
5.6
Indemnification of Post-Effective Date Directors and Officers. The articles of
incorporation and articles of organization or formation of the Reorganized Debtors shall
authorize the Reorganized Debtors to indemnify and exculpate their respective officers,
directors, managers and agents to the fullest extent permitted under applicable law.
ARTICLE VI
VOTING
6.1
Voting Generally. Each holder of an Allowed Claim in any Impaired Class that is
entitled to vote under the Plan shall be entitled to vote separately to accept or reject the Plan and
indicate such vote on a duly executed and delivered ballot as provided in such order as is entered
by the Bankruptcy Court establishing procedures with respect to the solicitation and tabulation of
votes to accept or reject the Plan, or any other controlling order or orders of the Bankruptcy
Court. Provided however, that the Debtors may file one or more motions to estimate the amount
of any Claims that may be held by any Original Opt-Outs, if applicable, for voting purposes,
including but not limited to (a) motion(s) to request that the Bankruptcy Court estimate such
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Claim(s) at $0 for voting purposes. The votes associated with the Claim(s) that are subject to
such motion(s) shall not be counted until the final adjudication or settlement of such motion(s).
6.2
Nonconsensual Confirmation. If any Impaired Class entitled to vote shall not
accept the Plan by the requisite statutory majorities provided in section 1126 of the Bankruptcy
Code, or if any Impaired Class is deemed to have rejected the Plan, the Debtors reserve the right
(a) to undertake to have the Bankruptcy Court confirm the Plan under section 1129(b) of the
Bankruptcy Code and (b) to amend the Plan to the extent necessary to obtain entry of the
Confirmation Order.
ARTICLE VII
DISTRIBUTIONS UNDER THE PLAN
7.1
Distributions to Holders of Allowed Claims Only. Until a Disputed Claim
becomes an Allowed Claim, distributions of Cash, and/or other Property on account of such
claim shall not be made. On or as soon as reasonably practicable after the Effective Date, the
Disbursing Agent shall establish a bank account (the “Disputed Claims Reserve”), into which it
shall deposit the Cash distributions that would be paid to Disputed Claims under the Plan if such
Disputed Claims were to become Allowed Claims. With respect to each Disputed Claim, the
funds representing such distribution shall remain in the Disputed Claims Reserve until the
Disputed Claim either: (i) becomes an Allowed Claim; or (ii) is disallowed or is otherwise
deemed void, invalid, expunged, or discharged under the Plan or applicable law.
7.2
Internal Revenue Service Form W-9 Required. Prior to any distribution, Holders
of Allowed Claims shall provide the Disbursing Agent with an Internal Revenue Service Form
W-9. Unless this requirement is waived by the Debtors or Reorganized Debtors in their sole
discretion with respect to a particular Holder, no distribution shall be made to any Holder who
has not provided a W-9 form to the Disbursing Agent. The Reorganized Debtors shall make
reasonable efforts to contact Holders of Allowed Claims who fail to provide W-9 forms. If,
following such efforts, any such Holder nonetheless fails to provide a W-9 Form, the
Reorganized Debtors may file a motion requesting that the Bankruptcy Court disallow such
Holder’s Claim, following notice to such Holder and the Bankruptcy Administrator pursuant to
the Federal Rules of Bankruptcy Procedure and the Bankruptcy Court’s local rules.
7.3
Distribution Record Date. As of the close of business on the Distribution Record
Date, the various transfer registers for each of the Classes of Claims as maintained by the
Debtors or their agents shall be deemed closed. The Debtors shall have no obligation to
recognize, but may, in their sole and absolute discretion, recognize any transfer of any such
Claims occurring on or after the Distribution Record Date. Otherwise, the Debtors or the
Reorganized Debtors, as applicable, will recognize only those record Holders of such Claims
stated on the transfer ledgers as of the close of business on the Distribution Record Date. Subject
to the foregoing, the Distribution Record Date shall be the record date for purposes of making
distributions under the Plan.
7.4
Disbursing Agent. The Reorganized Debtors, as Disbursing Agent, or such other
Entity designated by the Reorganized Debtors as a Disbursing Agent, shall make all distributions
under the Plan when required by the Plan. A Disbursing Agent shall not be required to give any
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bond or surety or other security for the performance of its duties unless otherwise ordered by the
Bankruptcy Court. The Disbursing Agent shall be responsible for making distributions to the
QSF for the benefit of Holders of Allowed Claims in Class 5, but distributions to such Holders
will be the exclusive responsibility of the QSF Trustee.
7.5
Rights and Powers of Disbursing Agent. The Disbursing Agent shall be
empowered to (a) effectuate all actions and execute all agreements, Instruments and other
documents necessary to perform its duties under the Plan, (b) make all distributions
contemplated by the Plan, and (c) exercise such other powers as may be vested in the Disbursing
Agent by order of the Bankruptcy Court, pursuant to the Plan, or as deemed by the Disbursing
Agent to be necessary and proper to implement the provisions of the Plan.
7.6

Delivery of Distributions.

7.6.1 In General. Subject to Bankruptcy Rule 9010 and except as otherwise
provided in Section 7.6.3 of the Plan, all distributions to any Holder of an Allowed Claim shall
be made at the address of such Holder as set forth in the Debtors’ books and records and/or on
the Schedules filed with the Bankruptcy Court unless the Debtors or their Disbursing Agent have
been notified in writing of a change of address including, without limitation, by the filing of a
Proof of Claim by such Holder that contains an address for such Holder different from the
address reflected on such books and records or Schedules for such Holder.
7.6.2 Timing of Distributions. In the event that any payment or act under the
Plan is required to be made or performed on a date that is not a Business Day, then the making of
such payment or the performance of such act may be completed on the next succeeding Business
Day, and if so completed shall be deemed to have been completed as of the required date.
7.6.3 Distributions of Unclaimed Property. In the event that any distribution to
any Holder is returned as undeliverable, the Disbursing Agent shall use reasonable efforts to
determine the current address of such Holder, but no distribution to such Holder shall be made
unless and until the Disbursing Agent has determined the then current address of such Holder, at
which time such distribution shall be made to such Holder without interest or accruals of any
kind. Such distributions shall be deemed unclaimed property under section 347(b) of the
Bankruptcy Code on the one hundred twentieth (120th) day following the delivery date. After
that date, all unclaimed property or interest in property shall revert to the Reorganized Debtors
and the Claim of any Holder to such property or interest in property shall be discharged and
forever barred.
7.7
Time Bar to Cash Payments. Checks issued by the Reorganized Debtors on
account of Allowed Claims shall be null and void if not negotiated within one hundred twenty
(120) days from and after the date of issuance thereof. After such date, all Claims related to such
voided check shall be discharged and forever barred and the Reorganized Debtors shall retain all
monies related thereto.
7.8
Setoffs. The Debtors or the Reorganized Debtors may, but shall not be required
to, set off or recoup against any Allowed Claim, and the payments or other distributions to be
made pursuant to the Plan in respect of such Allowed Claim, any claims, rights or Causes of
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Action of any nature whatsoever that the Debtors or Reorganized Debtors may have against the
Holder of such Claim; provided, however, that neither the failure to do so nor the allowance of
any Claim hereunder shall constitute a waiver or release by the Debtors or the Reorganized
Debtors of any such claims, rights or Causes of Action.
7.9
Distributions to Holders of Allowed Claims in Class 5. Distributions to holders of
Allowed Claims in Class 5 shall be made out of the QSF pursuant to the QSF Trust Agreement
and the QSF Claims and Distribution Procedures.
ARTICLE VIII
PROCEDURES FOR DISPUTED CLAIMS
8.1
Resolution of Disputed Claims. Except as otherwise set forth in any order of the
Bankruptcy Court or this Plan, any Holder of a Claim against the Debtors shall file a Proof of
Claim with the Bankruptcy Court on or before the applicable Claims Bar Date. The Debtors
prior to the Effective Date, and thereafter the Reorganized Debtors, shall have the exclusive
authority to file objections to Proofs of Claim on or before the Claims Objection Deadline, and to
settle, compromise, withdraw or litigate to judgment objections to any and all Claims, regardless
of whether classified or otherwise. From and after the Effective Date, the Reorganized Debtors
may settle or compromise any Disputed Claim without approval of the Bankruptcy Court.
8.2
Estimation of Claims. Any Debtor may, at any time, request that the Bankruptcy
Court estimate any contingent or unliquidated Claim pursuant to section 502(c) of the
Bankruptcy Code, regardless of whether such Debtor has previously objected to such Claim or
whether the Bankruptcy Court has ruled on such objection, and the Bankruptcy Court shall retain
jurisdiction to estimate any Claim at any time during litigation concerning any objection to any
Claim, including during the pendency of any appeal related to any such objection. In the event
that the Bankruptcy Court estimates any contingent or unliquidated Claim, that estimated amount
shall constitute either the Allowed amount of such Claim or a maximum limitation on such
Claim, as determined by the Bankruptcy Court. If the estimated amount constitutes a maximum
limitation on such Claim, the Debtors may elect to pursue any supplemental proceedings to
object to any ultimate payment on such Claim. All of the aforementioned objection, estimation
and resolution procedures are cumulative and are not necessarily exclusive of one another.
Claims may be estimated and thereafter resolved by any permitted mechanism.
8.3
No Partial Distributions Pending Allowance. Notwithstanding any other
provision in the Plan, except as otherwise agreed by the Debtors or the Reorganized Debtors, no
partial payments or distributions shall be made with respect to a Disputed Claim unless and until
all objections to such Disputed Claim have been settled or withdrawn or have been determined
by a Final Order.
8.4
Distributions After Allowance. To the extent that a Disputed Claim becomes an
Allowed Claim, the Disbursing Agent shall distribute to the Holder thereof the distributions, if
any, to which such Holder is then entitled under the Plan. Any such distributions shall be made
in accordance with and at the time mandated by the Plan. No interest shall be paid on any
Disputed Claim that later becomes an Allowed Claim. Once a Disputed Claim is disallowed, or
is otherwise deemed void, invalid, expunged, or discharged under the Plan or applicable law, the
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funds that would otherwise have been paid from the Disputed Claims Reserve on account of such
Disputed Claim shall be returned to the Reorganized Debtors free and clear of any claims or
interests of the Holder of such Disputed Claim except as may be otherwise provided in the Plan.
ARTICLE IX
EXECUTORY CONTRACTS AND UNEXPIRED LEASES
9.1
Assumption or Rejection of Executory Contracts and Unexpired Leases. As of
the Effective Date, all executory contracts and unexpired leases to which any Debtor is a party
and which are listed on a schedule to be filed with the Plan Supplement (the “Rejected Contracts
Schedule”) shall be and shall be deemed to be rejected in accordance with the provisions and
requirements of sections 365 and 1123 of the Bankruptcy Code. All executory contracts and
unexpired leases not listed on the Rejected Contracts Schedule, and not rejected prior to the
Confirmation Date or otherwise the subject of a motion to reject filed on or before the
Confirmation Date, and that were not previously assumed, shall be assumed as of the Effective
Date in accordance with the provisions and requirements of sections 365 and 1123 of the
Bankruptcy Code. Entry of the Confirmation Order by the Bankruptcy Court shall constitute
approval of such assumptions and rejections pursuant to sections 365 and 1123 of the
Bankruptcy Code. Each executory contract and unexpired lease assumed pursuant to the Plan
shall revest in and be fully enforceable by the applicable Reorganized Debtor in accordance with
its terms, except as modified by the provisions of the Plan or any order of the Bankruptcy Court
authorizing and providing for its assumption or applicable federal law.
9.2

Cure of Defaults of Assumed Executory Contracts and Unexpired Leases.

(a)
Except as otherwise specifically provided in the Plan, any monetary defaults
under each executory contract and unexpired lease to be assumed pursuant to the Plan shall be
satisfied, pursuant to section 365(b)(1) of the Bankruptcy Code, by payment of the default
amount in Cash on the Effective Date or in the ordinary course of business, subject to the
limitation described below, or on such other terms as the parties to such executory contracts or
unexpired leases may otherwise agree. In the event of a dispute regarding: (1) the amount of
any payments to cure such a default, (2) the ability of the Reorganized Debtors or any assignee to
provide “adequate assurance of future performance” (within the meaning of section 365 of the
Bankruptcy Code) under the executory contract or unexpired lease to be assumed, or (3) any
other matter pertaining to assumption, the cure payments required by section 365(b)(1) of the
Bankruptcy Code shall be made following the entry of a Final Order or orders resolving the
dispute and approving the assumption; provided, however, that based on the Bankruptcy Court’s
resolution of any such dispute, the applicable Debtor or Reorganized Debtor shall have the right,
within 30 days after the entry of such Final Order and subject to approval of the Bankruptcy
Court pursuant to section 365 of the Bankruptcy Code, to reject the applicable executory contract
or unexpired lease.
(b)
Assumption of any executory contract or unexpired lease pursuant to the Plan or
otherwise shall result in the full release and satisfaction of any Claims or defaults, whether
monetary or nonmonetary, including defaults of provisions restricting the change in control or
ownership interest composition or other bankruptcy-related defaults, arising under any assumed
executory contract or unexpired lease at any time prior to the effective date of assumption. Any
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Proofs of Claim filed with respect to an executory contract or unexpired lease that has been
assumed shall be deemed disallowed and expunged, without further notice to or action, order, or
approval of the Bankruptcy Court.
9.3

Assumption of Compensation and Benefit Programs.

(a)
The Debtors shall file with the Plan Supplement a schedule, listing all (if any)
employment, retirement, indemnification, and other agreements or arrangements in place as of
the Effective Date with the Debtors’ officers or employees, or retirement income plans and
welfare benefit plans for such persons, or discretionary bonus plans or variable incentive plans
regarding payment of a percentage of annual salary based on performance goals and financial
targets for certain employees identified as key leaders, top level managers, or sales leaders, to be
assumed by the Reorganized Debtors and to remain in place after the Effective Date. Nothing in
the Plan shall limit, diminish, or otherwise alter the Reorganized Debtors’ defenses, claims,
Causes of Action, or other rights with respect to any such contracts, agreements, policies,
programs, and plans. Notwithstanding the foregoing, pursuant to section 1129(a)(13) of the
Bankruptcy Code, on and after the Effective Date, all retiree benefits (as that term is defined in
section 1114 of the Bankruptcy Code), if any, shall continue to be paid in accordance with
applicable law (subject to any and all rights of the Debtors or Reorganized Debtors under
applicable law, including, without limitation, the right to amend or terminate such benefits).
(b)
Except with respect to any Benefit Plan that has been terminated or rejected as of
the Effective Date, all Benefit Plans shall remain in full force and effect as of the Effective Date.
The U.S. Tobacco Cooperative Inc. Retirement Plan (“Pension Plan”) is a single employer
defined benefit pension plan covered by Title IV of the Employee Retirement Income Security
Act of 1974, as amended (“ERISA”). 29 U.S.C. §§ 1301-1461. The Cooperative is the
contributing sponsor. All six Debtors are jointly and severally liable with respect to the Pension
Plan for the amounts necessary to satisfy the minimum funding standards in and the Internal
Revenue Code (“IRC”), and for the insurance premiums owed to the Pension Benefit Guaranty
Corporation (“PBGC”). Further, any members of the contributing sponsor’s controlled group
within the meaning of 29 U.S.C. §§ 1301(a)(13), (14) are also jointly and severally liable with
respect to the Pension Plan.
Upon the Effective Date, the Reorganized Debtors shall be deemed to have assumed the
Pension Plan and shall comply with all applicable statutory provisions of ERISA and IRC,
including, but not limited to, satisfying the minimum funding standards pursuant to 26 U.S.C. §§
412, 430, and 29 U.S.C. §§ 1082, 1083; paying the PBGC premiums in accordance with 29
U.S.C. §§ 1306 and 1307; and administering the Pension Plan in accordance with its terms and
the provisions of ERISA and the IRC. In the event that the Pension Plan terminates after the
Effective Date, the Reorganized Debtors and each member of the contributing sponsor’s
controlled group will be responsible for the liabilities imposed by Title IV of ERISA. If the
Pension Plan is terminated, the unfunded benefit liabilities and premiums owed to PBGC would
be calculated as of such date.
Notwithstanding any provision of the Plan, the Confirmation Order, or the Bankruptcy
Code (including section 1141 thereof) to the contrary, neither the Plan, the Confirmation Order,
nor the Bankruptcy Code shall be construed as discharging, releasing, exculpating or relieving
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the Debtor, the Reorganized Debtors, or any person or entity in any capacity, from any liability
or responsibility with respect to the Pension Plan under any law, governmental policy, or
regulatory provision, including but not limited to the liabilities related to the fiduciary duties
under Title I of ERISA. PBGC and the Pension Plan shall not be enjoined or precluded from
enforcing such liability or responsibility against any person or entity as a result of any of the
provisions of the Plan, the Confirmation Order, or the Bankruptcy Code. The Reorganized
Debtors and the Debtors reserve all rights with respect to the Pension Plan as provided under the
Pension Plan or applicable law, including, but not limited to, the right to object to any proofs of
claim filed by PBGC and contest the amount, if any, of any underfunded benefit liabilities and
PBGC termination premiums.
9.4
Pass-Through. Any rights or arrangements necessary or useful to the operation of
the Debtors’ business but not otherwise addressed as a Claim or Interest, including non-exclusive
or exclusive patent, trademark, copyright, mask work, or other intellectual property licenses and
other executory contracts not assumable under section 365(c) of the Bankruptcy Code, shall, in
the absence of any other treatment, be passed through the bankruptcy proceedings for the
Debtors, and the Debtors’ counterparty’s benefit, unaltered and unaffected by the bankruptcy
filings or the Chapter 11 Cases.
9.5
Survival of Indemnification and Corporation Contribution. The obligations of the
Debtors, if any, to indemnify and/or provide contribution to its current and former directors,
officers, employees, managing agents, and attorneys, and such current and former directors’ and
officers’ respective affiliates, pursuant to the Corporate Documents and/or any employment
contracts, applicable statutes or other contractual obligations, in respect of all past, present and
future actions, suits and proceedings against any of such directors, officers, employees,
managing agents, and attorneys, based on any act or omission related to the service with, for or
on behalf of the Debtors after the Petition Date or immediately prior to the Petition Date in
connection with the Chapter 11 Cases, will be deemed and treated as executory contracts that are
assumed by the applicable Debtor or Reorganized Debtor pursuant to the Plan and sections 365
and 1123 of the Bankruptcy Code as of the Effective Date. Accordingly, such indemnification
and contribution obligations will not be discharged, but will instead survive and be unaffected by
entry of the Confirmation Order.
9.6
Insurance Policies. Each of the Debtors’ insurance policies and any agreements,
documents, or Instruments relating thereto, are treated as executory contracts under the Plan. On
the Effective Date, the Debtors shall be deemed to have assumed all insurance policies and any
agreements, documents, and Instruments relating to coverage of all insured Claims.
9.7

Modifications, Amendments, Supplements, Restatements, or Other Agreements.

(a)
Unless otherwise provided in the Plan, each executory contract or unexpired lease
that is assumed shall include all modifications, amendments, supplements, restatements, or other
agreements that in any manner affect such executory contract or unexpired lease, and all
executory contracts and unexpired leases related thereto, if any, including all easements, licenses,
permits, rights, privileges, immunities, options, rights of first refusal, and any other interests,
unless any of the foregoing agreements has been previously rejected or repudiated or is rejected
or repudiated under the Plan.
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(b)
Modifications, amendments, supplements, and restatements to prepetition
executory contracts and unexpired leases that have been executed by the Debtors during the
Chapter 11 Cases shall not be deemed to alter the prepetition nature of the executory contract or
unexpired lease, or the validity, priority, or amount of any Claims that may arise in connection
therewith.
9.8
Bar Date for Filing Claims for Rejection Damages. If the rejection of an
executory contract or unexpired lease pursuant to the Plan gives rise to a Claim, a Proof of Claim
must be served upon the Debtors and the Debtors’ counsel within 30 days after entry of the
Confirmation Order. Any such Claim not served within such time period will be forever barred.
Each such Claim will constitute a General Unsecured Claim, to the extent such Claim is Allowed
by the Bankruptcy Court.
9.9
Reservation of Rights. Nothing contained in the Plan shall constitute an
admission by the Debtors that any executory contract or unexpired lease is in fact an executory
contract or unexpired lease or that any of the Reorganized Debtors has any liability thereunder.
If there is a dispute regarding whether a contract or lease is or was executory or unexpired at the
time of assumption or rejection, the Debtors or the Reorganized Debtors, as applicable, shall
have 30 days following entry of a Final Order resolving such dispute to alter their treatment of
such contract or lease.
9.10 Contracts and Leases Entered Into After the Petition Date. Contracts and leases
entered into after the Petition Date by any Debtor, including any executory contracts and
unexpired leases assumed by such Debtor, will be performed by the applicable Debtor or
Reorganized Debtor liable thereunder in the ordinary course of its business. Accordingly, such
contracts and leases (including any assumed executory contracts and unexpired leases) will
survive and remain unaffected by entry of the Confirmation Order.
ARTICLE X
RELEASES, INJUNCTIONS AND DISCHARGE
10.1 Releases by the Debtors. Pursuant to section 1123(b) of the Bankruptcy Code,
and except as otherwise specifically provided in the Plan, for good and valuable consideration,
on and after the Effective Date, the Released Parties are deemed released and discharged by the
Debtors, the Reorganized Debtors, and the Estates from any and all Claims, obligations, rights,
suits, damages, Causes of Action, remedies, and liabilities whatsoever, whether for tort, fraud,
contract, violations of federal or state securities laws, or otherwise, including any derivative
Claims asserted or that could possibly have been asserted on behalf of the Debtors, whether
known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or
otherwise, that the Debtors or the Estates would have been legally entitled to assert in their own
right (whether individually or collectively) or on behalf of the Holder of any Claim or Interest or
other Entity, based on or relating to, or in any manner arising from, in whole or in part, the
Debtors, the Chapter 11 Cases, the purchase, sale, or rescission of the purchase or sale of any
Security of the Debtors, the subject matter of, or the transactions or events giving rise to, any
Claim or Interest that is treated in the Plan, the business or contractual arrangements between any
Debtor and any Released Party, the operations and financings in respect of the Debtors, the
restructuring of Claims and Interests prior to or in the Chapter 11 Cases, the negotiation,
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formulation, or preparation of the Plan, the related Disclosure Statement, the related Plan
Supplement, or related agreements, instruments, or other documents, upon any other act or
omission, transaction, agreement, event, or other occurrence taking place on or before the
Effective Date of the Plan. Notwithstanding anything to the contrary in the foregoing, the
release set forth above does not release any post-Effective Date obligations of any party under
the Plan or any document, instrument, or agreement (including those set forth in the Plan
Supplement) executed prior to implementation of the Plan. For the avoidance of doubt, claims or
causes of action arising out of, or related to, any act or omission of a Released Party prior to the
Effective Date that are determined by final order of the Bankruptcy Court or any other court of
competent jurisdiction to have constituted actual fraud, gross negligence, or willful misconduct,
including findings after the Effective Date, are not released pursuant to the Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of the
Debtor Release, which includes by reference each of the related provisions and definitions
contained herein, and further, shall constitute the Bankruptcy Court’s finding that the Debtor
Release is: (1) in exchange for the good and valuable consideration provided by the Released
Parties; (2) a good faith settlement and compromise of the Claims released by this Section 10.1;
(3) in the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable,
and reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a bar to
any of the Debtors asserting any claim or Cause of Action released pursuant to the Debtor
Release.
10.2 Mutual Releases by Released Parties. As of the Effective Date, each of the
Released Parties hereby unconditionally forever releases, waives and discharges all known and
unknown Causes of Action of any nature that such Released Party has asserted, may have
asserted, could have asserted, or could in the future assert, directly or indirectly, against any of
the other Released Parties based on any act or omission relating to the Debtors or their business
operations (including, without limitation, the organization or capitalization of the Debtors or
extensions of credit and other financial services and accommodations made or not made to the
Debtors) or the Chapter 11 Cases on or prior to the Effective Date; provided, however, that the
foregoing releases shall not apply to Causes of Action that arise post-Effective Date from
obligations or rights created under or in connection with the Plan or any agreement provided for
or contemplated in the Plan; provided further that any claims against the Debtors shall not be
released under this Section 10.2 but shall be treated in accordance with this Plan. For the
avoidance of doubt, claims or causes of action arising out of, or related to, any act or omission of
a Released Party prior to the Effective Date that are determined by final order of the Bankruptcy
Court or any other court of competent jurisdiction to have constituted actual fraud, gross
negligence, or willful misconduct, including findings after the Effective Date, are not released
pursuant to the Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of the
Mutual Release, which includes by reference each of the related provisions and definitions
contained herein, and further, shall constitute the Bankruptcy Court’s finding that the Mutual
Release is: (1) in exchange for the good and valuable consideration provided by the Released
Parties; (2) a good faith settlement and compromise of the Claims released by this Section 10.2;
(3) in the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable,
and reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a bar to
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any Entity granting a Mutual Release from asserting any claim or Cause of Action released
pursuant to the Mutual Release.
10.3 Exculpation. To the greatest extent permissible by law, no Exculpated Party shall
have or incur, and each Exculpated Party is hereby released and exculpated from, any Exculpated
Claim or any obligation, Cause of Action, or liability for any Exculpated Claim; provided,
however, that in all respects such Exculpated Parties shall be entitled to reasonably rely upon the
advice of counsel with respect to their duties and responsibilities pursuant to, or in connection
with, the Plan. The Debtors and the Reorganized Debtors (and each of their respective affiliates,
officers, directors, employees, managers, principals, agents, attorneys, financial advisors,
accountants, investment bankers, consultants, representatives, and other professionals) have
participated in compliance with the applicable provisions of the Bankruptcy Code with regard to
the solicitation of the Plan and distributions made pursuant to the Plan, and, therefore, are not,
and on account of such distributions shall not be, liable at any time for the violation of any
applicable law, rule, or regulation governing the solicitation of acceptances or rejections of the
Plan or such distributions made pursuant to the Plan. Notwithstanding anything to the contrary
herein, nothing in this section shall exculpate any Exculpated Party for any act or omission
arising before the Petition Date or after the Effective Date.
10.4 Injunction. Except as otherwise expressly provided in the Plan or for obligations
issued pursuant to the Plan, all Entities who have held, hold, or may hold Claims or Interests that
have been released pursuant to Section 10.1 or Section 10.2 hereof, discharged pursuant to
Section 10.5 hereof, including without limitation the Lewis Litigation Claims and the Speaks
Litigation Claims, or are subject to exculpation pursuant to Section 10.3 hereof are permanently
enjoined, from and after the Effective Date, from taking any of the following actions against, as
applicable, the Debtors, the Reorganized Debtors, the Released Parties, or the Exculpated Parties
(to the extent of the Exculpation provided pursuant to the Plan with respect to the Exculpated
Parties): (1) commencing or continuing in any manner any action or other proceeding of any
kind on account of or in connection with or with respect to any such Claims or Interests,
including without limitation the Lewis Litigation and the Speaks Litigation; (2) enforcing,
attaching, collecting, or recovering by any manner or means any judgment, award, decree, or
order against such Entities on account of or in connection with or with respect to any such
Claims or Interests; (3) creating, perfecting, or enforcing any encumbrance of any kind against
such Entities or the property or estates of such Entities on account of or in connection with or
with respect to any such Claims or Interests; (4) asserting any right of subrogation or recoupment
of any kind against any obligation due from such Entities or against the property or Estates of
such Entities on account of or in connection with or with respect to any such Claims or Interests;
and (5) commencing or continuing in any manner any action or other proceeding of any kind on
account of or in connection with or with respect to any such Claims or Interests released or
settled pursuant to the Plan, including without limitation the Lewis Litigation and the Speaks
Litigation.
10.4.1 Violation of Injunctions. Any Person injured by any willful violation of
such injunction may seek to recover actual damages, including costs and attorneys’ fees and, in
appropriate circumstances, may seek to recover punitive damages from the willful violator.
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10.4.2 Consent to Injunctions. By accepting distributions or other benefits
pursuant to the Plan, each Holder of an Allowed Claim receiving distributions pursuant to the
Plan shall be deemed to have specifically consented to the injunctions set forth in the Plan.
10.5 Discharge of Claims and Termination of Interests. Pursuant to section 1141(d) of
the Bankruptcy Code, and except as otherwise specifically provided in the Plan or in any
contract, Instrument, or other agreement or document created pursuant to the Plan, the
distributions, rights, and treatment that are provided in the Plan shall be in complete satisfaction,
discharge, and release, effective as of the Effective Date, of Claims (including any Intercompany
Claims resolved or compromised after the Effective Date by the Reorganized Debtors), Interests,
and Causes of Action of any nature whatsoever, including any interest accrued on Claims or
Interests from and after the Petition Date, whether known or unknown, against, liabilities of,
Liens on, obligations of, rights against, and Interests in, the Debtors or any of their assets or
properties, regardless of whether any Property shall have been distributed or retained pursuant to
the Plan on account of such Claims and Interests, including demands, liabilities, and Causes of
Action that arose before the Effective Date, any contingent or non-contingent liability on account
of representations or warranties issued on or before the Effective Date, and all debts of the kind
specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy Code, including without
limitation the Lewis Litigation Claims and the Speaks Litigation Claims. The Confirmation
Order shall be a judicial determination of the discharge of all Claims and Interests subject to the
Effective Date occurring.
ARTICLE XI
CONDITIONS PRECEDENT TO CONFIRMATION AND CONSUMMATION OF THE
PLAN
11.1 Conditions Precedent to Confirmation. It shall be a condition precedent to
Confirmation of the Plan that the following conditions shall have been satisfied or waived
pursuant to the provisions of Section 11.3 hereof:
(a)
the Bankruptcy Court shall have entered an order, in form and substance
reasonably acceptable to the Debtors, approving the adequacy of the Disclosure Statement;
(b)

the Plan shall be in form and substance reasonably acceptable to the Debtors;

(c)
the Bankruptcy Court shall have entered the Confirmation Order, in form and
substance reasonably acceptable to the Debtors;
(d)
The Bankruptcy Court shall have given final approval to the settlement between
the Debtors and the Lewis Certified Settlement Class; and
(e)
the final version of the Plan Supplement and all of the schedules, documents, and
exhibits contained therein shall have been filed with the Bankruptcy Court and the same shall be
in form and substance reasonably acceptable to the Debtors.
11.2 Conditions Precedent to the Effective Date. It shall be a condition precedent to
the Effective Date of the Plan that the following conditions shall have been satisfied or waived
pursuant to the provisions of Section 11.3:
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(a)
all conditions to Confirmation in Section 11.1 of the Plan shall have been either
satisfied or waived pursuant to Section 11.3 of the Plan;
(b)

the Confirmation Order shall not be subject to a stay pending appeal;

(c)
the Exit Facility Documents shall have been executed, issued and delivered by the
Reorganized Debtors and the proposed lender(s); and
(d)
all actions, documents, certificates, and agreements necessary to implement the
Plan, including documents contained in the Plan Supplement, shall have been effected or
executed and delivered, as the case may be, to the required parties and, to the extent required,
filed with the applicable governmental units in accordance with applicable laws.
11.3 Waiver of Conditions. The conditions to Confirmation and the Effective Date set
forth in this Article XI may be waived by the Debtors without notice, leave, or order of the
Bankruptcy Court or any formal action other than proceedings to confirm or consummate the
Plan.
11.4 Effect of Failure of Conditions. If Consummation does not occur, the Plan shall
be null and void in all respects, and nothing contained in the Plan or the Disclosure Statement
shall: (1) constitute a waiver or release of any claims by the Debtors, any Holders of Claims or
Interests, or any other Entity; (2) prejudice in any manner the rights of the Debtors, any Holders
of Claims or Interests, or any other Entity; or (3) constitute an admission, acknowledgment,
offer, or undertaking by the Debtors, any Holders of Claims or Interests, or any other Entity in
any respect.
11.5 Substantial Consummation. On the Effective Date, the Plan shall be deemed to be
substantially consummated under sections 1101 and 1127(b) of the Bankruptcy Code.
ARTICLE XII
RETENTION OF JURISDICTION
12.1 Retention of Jurisdiction. Under sections 105(a) and 1142 of the Bankruptcy
Code, and notwithstanding the Plan’s Confirmation and the occurrence of the Effective Date, the
Bankruptcy Court shall retain exclusive jurisdiction (except with respect to the purposes
described under clauses (a) and (n) below, with respect to which jurisdiction shall not be
exclusive) over all matters arising out of or related to the Chapter 11 Cases and the Plan, to the
fullest extent permitted by law, including jurisdiction to:
(a)
determine any and all objections to the allowance of Claims or Interests, except as
otherwise provided in the QSF Claims and Distribution Procedures;
(b)
notwithstanding any provisions in this Plan, in the QSF Claims and Distribution
Procedures, and/or in any other document to the contrary, adjudicate: (i) any dispute that may
arise between, on the one hand, the Reorganized Debtors (or any one or more of them) and, on
the other hand, the QSF and/or the QSF Trustee; and (ii) any dispute that may arise related to the
QSF Claims and Distribution Procedures to which the Reorganized Debtors (or any one or more
of them) are parties;
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(c)
determine any and all motions to estimate Claims at any time, regardless of
whether the Claim to be estimated is the subject of a pending objection, a pending appeal, or
otherwise;
(d)
determine any and all motions to subordinate Claims or Interests at any time and
on any basis permitted by applicable law;
(e)

hear and determine all Administrative Expense Claims;

(f)
hear and determine all matters with respect to the assumption or rejection of any
executory contract or unexpired lease to which one or more of the Debtors are parties or with
respect to which a one or more of the Debtors may be liable, including, if necessary, the nature
or amount of any required cure or the liquidation of any Claims arising therefrom;
(g)
hear and determine any and all adversary proceedings, motions, applications, and
contested or litigated matters arising out of, under, or related to, the Chapter 11 Cases;
(h)
enter such orders as may be necessary or appropriate in aid of the Consummation
hereof and to execute, implement, or consummate the provisions hereof and all contracts,
Instruments, releases, and other agreements or documents created in connection with the Plan or
the Confirmation Order;
(i)
hear and determine disputes arising in connection with the interpretation,
implementation, Consummation, or enforcement hereof and all contracts, Instruments, and other
agreements executed in connection with the Plan;
(j)
hear and determine any request to modify the Plan or to cure any defect or
omission or reconcile any inconsistency herein or any order of the Bankruptcy Court;
(k)
issue and enforce injunctions or other orders, or take any other action that may be
necessary or appropriate to restrain any interference with or compel action for the
implementation, Consummation, or enforcement hereof or the Confirmation Order;
(l)
enter and implement such orders as may be necessary or appropriate if the
Confirmation Order is for any reason reversed, stayed, revoked, modified, or vacated;
(m)
hear and determine any matters arising in connection with or relating to the Plan,
the Confirmation Order or any contract, Instrument, release, or other agreement or document
created in connection with the Plan or the Confirmation Order;
(n)
enforce all orders, judgments, injunctions, releases,
indemnifications and rulings entered in connection with the Chapter 11 Cases;

exculpations,

(o)
located;

recover all assets of the Debtors and Property of the Debtors’ Estates, wherever

(p)
this Plan;

hear and determine all matters related to any alleged default under section 3.8 of
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(q)
hear and determine matters concerning state, local, and federal taxes in
accordance with sections 346, 505, and 1146 of the Bankruptcy Code;
(r)
hear and determine all disputes involving the existence, nature, or scope of the
discharge of the Debtors;
(s)
hear and determine such other matters as may be provided in the Confirmation
Order or as may be authorized under, or not inconsistent with, provisions of the Bankruptcy
Code;
(t)
hear and determine all other motions, applications and contested or litigated
matters which were pending but not resolved as of the Effective Date including, without
limitation, any motions, applications and contested or litigated matters to sell or otherwise
dispose of assets and/or grant related relief; and
(u)

enter a final decree closing the Chapter 11 Cases.
ARTICLE XIII
MISCELLANEOUS PROVISIONS

13.1 Immediate Binding Effect. Subject to Section 11.2 hereof and notwithstanding
Bankruptcy Rules 3020(e), 6004(h), or 7062 or otherwise, upon the occurrence of the Effective
Date, the terms of the Plan and the Plan Supplement shall be immediately effective and
enforceable and deemed binding upon the Debtors, the Reorganized Debtors, and any and all
Holders of Claims or Interests (irrespective of whether such Claims or Interests are deemed to
have accepted the Plan), all Entities that are parties to or are subject to the settlements,
compromises, releases, discharges, and injunctions described in the Plan, each Entity acquiring
Property under the Plan, and any and all parties to executory contracts and unexpired leases with
the Debtors.
13.2 Effectuating Documents; Further Transactions. The Debtors or the Reorganized
Debtors (as the case may be) are authorized to execute, deliver, file, or record such contracts,
Instruments, releases, indentures, and other agreements or documents, and take such actions, as
may be necessary or appropriate to effectuate and further evidence the terms and conditions of
the Plan. The secretary or any assistant secretary of the Debtors or the Reorganized Debtors is
authorized to certify or attest to any of the foregoing actions.
13.3 Payment of Statutory Fees. All fees payable to the Bankruptcy Administrator, as
determined by the Bankruptcy Court at a hearing pursuant to section 1128 of the Bankruptcy
Code, shall be paid by each of the Reorganized Debtors (or the Disbursing Agent on behalf of
each of the Reorganized Debtors) for each quarter (including any fraction thereof) until the
Chapter 11 Cases are converted, dismissed, or closed, whichever occurs first.
13.4 Entire Agreement. On the Effective Date, except as otherwise indicated, the Plan
and the Plan Supplement shall supersede all previous and contemporaneous negotiations,
promises, covenants, agreements, understandings, and representations on such subjects, all of
which have become merged and integrated into the Plan.
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13.5 Exhibits. All exhibits and documents included in the Plan Supplement are
incorporated into and are a part of the Plan as if set forth in full in the Plan. After the exhibits
and documents are filed, copies of such exhibits and documents shall be available upon written
request to the Debtors’ counsel at the address below or the Bankruptcy Court’s website at
https://www.nceb.uscourts.gov. To the extent any exhibit or document is inconsistent with the
terms of the Plan, unless otherwise ordered by the Bankruptcy Court, the non-exhibit or
non-document portion of the Plan shall control.
13.6 Exemption From Certain Transfer Taxes. Pursuant to section 1146(a) of the
Bankruptcy Code, any transfers from the Debtors to the Reorganized Debtors or any other
Person or Entity pursuant to or in connection with the Plan, including without limitation the
sale(s) in section 4.3 hereinabove, here shall not be subject to any document recording tax, stamp
tax, conveyance fee, intangibles or similar tax, mortgage tax, stamp act, real estate transfer tax,
mortgage recording tax, or other similar tax or governmental assessment, and the Confirmation
Order shall direct the appropriate state or local governmental officials or agents to forego the
collection of any such tax or governmental assessment and to accept for filing and recordation
any of the foregoing Instruments or other documents without the payment of any such tax or
governmental assessment.
13.7 Amendment, Modification and Severability of Plan Provisions. If, prior to
Confirmation, any term or provision hereof is held by the Bankruptcy Court to be invalid, void,
or unenforceable, the Bankruptcy Court, at the request of the Debtors, shall have the power to
alter and interpret such term or provision to make it valid or enforceable to the maximum extent
practicable, consistent with the original purpose of the term or provision held to be invalid, void,
or unenforceable, and such term or provision shall then be applicable as altered or interpreted.
Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms and
provisions hereof shall remain in full force and effect and shall in no way be affected, impaired,
or invalidated by such holding, alteration, or interpretation. The Confirmation Order shall
constitute a judicial determination and shall provide that each term and provision hereof, as it
may have been altered or interpreted in accordance with the foregoing, is valid and enforceable
pursuant to its terms.
(a)
The Plan may be amended or modified before the Effective Date by the Debtors
to the extent provided by section 1127 of the Bankruptcy Code, provided, however, that section
3.8 hereof shall not be amended or modified without the consent of counsel to the Lewis Class.
(b)
The Debtors reserve the right to modify or amend the Plan upon a determination
by the Bankruptcy Court that the Plan, in its current form, is not confirmable pursuant to section
1129 of the Bankruptcy Code. To the extent such a modification or amendment is permissible
under section 1127 of the Bankruptcy Code, without the need to resolicit acceptances, the
Debtors reserve the right to sever any provisions of the Plan that the Bankruptcy Court finds
objectionable.
(c)
The Debtors reserve the right to revoke or withdraw the Plan prior to the
Confirmation Date. If the Debtors revoke or withdraw the Plan, or if Confirmation does not
occur, then the Plan shall be null and void, and nothing contained in the Plan shall: (1) constitute
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a waiver or release of any Claims by or against, or any Interests in, the Debtors; or (2) prejudice
in any manner the rights of the Debtors in any further proceedings.
13.8 Withholding and Reporting Requirements. In connection with the Plan and all
distributions hereunder, the Disbursing Agent shall, to the extent applicable, comply with all tax
withholding and reporting requirements imposed by any federal, state, local, or foreign taxing
authority, and all distributions hereunder shall be subject to any such withholding and reporting
requirements. The Disbursing Agent shall be authorized to take all actions necessary or
appropriate to comply with such withholding and reporting requirements.
13.9 Closing of Chapter 11 Cases. The Reorganized Debtors shall, promptly after the
full administration of the Chapter 11 Cases, file with the Bankruptcy Court all documents
required by Bankruptcy Rule 3022 and any applicable order of the Bankruptcy Court to close the
Chapter 11 Cases.
13.10 Conflicts. To the extent that any provision of the Disclosure Statement, the Plan
Supplement, or any other order (other than the Confirmation Order) referenced in the Plan (or
any exhibits, schedules, appendices, supplements, or amendments to any of the foregoing),
conflict with or are in any way inconsistent with any provision of the Plan, the Plan shall govern
and control.
13.11 Notices to Debtors. Any notice, request, or demand required or permitted to be
made or provided to or upon a Debtor or a Reorganized Debtor hereunder shall be (i) in writing,
(ii) served by (a) certified mail, return receipt requested, (b) hand delivery, (c) overnight delivery
service, or (d) facsimile transmission, and (iii) deemed to have been duly given or made when
actually delivered or, in the case of notice by facsimile transmission, when received and
telephonically confirmed, addressed as follows:
[Name of Particular Debtor]
1304 Annapolis Drive
Raleigh, NC 27608
Attn: Keith Merrick
Email: kmerrick@usleaf.com
with a copy to:
COZEN O’CONNOR
1201 North Market Street, Suite 1001
Wilmington, DE 19801
Attn: Mark E. Felger
Telephone: (302) 295-2087
Facsimile: (302) 295-2013
And
WYRICK WYRICK ROBBINS YATES & PONTON LLP
The Summit
4101 Lake Boone Trail, Suite 300
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Raleigh, NC 27607
Attn: Lee M. Whitman
Telephone: (919) 865-1114
Facsimile: (919) 781-4865
13.12 Binding Effect. The Plan shall be binding upon and inure to the benefit of the
Debtors, all present and former Holders of Claims against and Interests in the Debtors, their
respective successors and assigns, including the Reorganized Debtors, and all other
parties-in-interest in the Chapter 11 Cases.
13.13 No Admissions. Notwithstanding anything herein to the contrary, nothing
contained in the Plan shall be deemed as an admission by the Debtors with respect to any matter
set forth herein including, without limitation, liability on any Claim.
13.14 Allocation of Distributions Between Principal and Interest. To the extent that any
Allowed Claim entitled to a distribution under the Plan is comprised of indebtedness and accrued
but unpaid interest thereon, such distribution shall, for federal income tax purposes, be allocated
to the principal amount of the Claim first, and then, to the extent the consideration exceeds the
principal amount of the Claim, to accrued but unpaid interest.
13.15 Headings. Headings are used in the Plan for convenience and reference only, and
shall not constitute a part of the Plan for any other purpose.
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Dated: March 14, 2022
U.S. TOBACCO COOPERATIVE INC., et al.,
Debtors and Debtors in Possession
By: /s/ Keith H. Merrick
Keith H. Merrick
Chief Financial Officer
HENDREN, REDWINE & MALONE, PLLC
/s/ Rebecca F. Redwine
Jason L. Hendren (NC State Bar No. 26869)
Rebecca F. Redwine (NC State Bar No. 37012)
Benjamin E.F.B. Waller (NC State Bar No. 27680)
4600 Marriott Drive, Suite 150
Raleigh, NC 27612
Telephone: (919) 420-7867
Facsimile: (919) 420-0475
Email: jhendren@hendrenmalone.com
rredwine@hendrenmalone.com
bwaller@hendrenmalone.com
and
COZEN O’CONNOR
Mark E. Felger
Simon E. Fraser
1201 N. Market St., Ste. 1001
Wilmington, DE 19801
Telephone: (302) 295-2000
Facsimile: (302) 295-2013
E-mail: mfelger@cozen.com
sfraser@cozen.com
David R. Doyle
Christina M. Sanfelippo
123 N. Wacker Drive, Ste. 1800
Chicago, IL 60606
Telephone: (312) 474-1648
Facsimile: (312) 382-8910
Email: daviddoyle@cozen.com
csanfelippo@cozen.com
Counsel for the Debtors and
Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
RALEIGH DIVISION
In re:
U.S. Tobacco Cooperative Inc., et al.1
Debtors.

)
)
)
)
)

Chapter 11
Case No. 21-01511-5-JNC
(Jointly Administered)

PLAN SUPPLEMENT TO THE THIRD AMENDED JOINT PLAN OF
REORGANIZATION OF U.S. TOBACCO COOPERATIVE, INC.
AND ITS AFFILIATED DEBTORS
PLEASE TAKE NOTICE that, on March 23, 2022, the United States Bankruptcy Court
for the Eastern District of North Carolina (the “Bankruptcy Court”) entered an order (the
“Disclosure Statement Approval Order”): (a) authorizing the above-captioned debtors and debtors
in possession (collectively the “Debtors”) to solicit acceptances for the Third Amended Joint Plan
of Reorganization of U.S. Tobacco Cooperative, Inc. and its Affiliated Debtors (as may be
amended from time to time, the “Plan”); (b) approving procedures for soliciting, receiving and
tabulating votes on the Plan and for filing objections to the Plan; and (c) conditionally approving
the Third Amended Disclosure Statement for the Joint Plan of Reorganization of U.S. Tobacco
Cooperative, Inc. and its Affiliated Debtors (as may be amended from time to time, the “Disclosure
Statement”).
PLEASE TAKE FURTHER NOTICE that, as contemplated by the Plan and the
Disclosure Statement Approval Order, the Debtors hereby file this plan supplement (the “Plan
Supplement”) with the Bankruptcy Court. The Plan Supplement contains the following documents
(each as defined in the Plan and certain of which continue to be negotiated and will be filed in
1

The Debtors in these Chapter 11 Cases are the following entities (the last four digits of each Debtor’s respective
federal tax identification number, if any, follow in parentheses): U.S. Tobacco Cooperative Inc. (4598); U.S. FlueCured Tobacco Growers, Inc. (9823); Premier Manufacturing, Inc. (3251); Franchise Wholesale Co., L.L.C. (7518);
Big South Distribution, LLC (4164); and King Maker Marketing, Inc. (4533). The Debtors’ corporate headquarters
are located at 1304 Annapolis Drive, Raleigh, NC 27608.
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substantially final form prior to the Effective Date), as may be modified, amended or supplemented
from time to time:
EXHIBIT

DESCRIPTION

Exhibit A

Exit Facility Document - PNC Commitment Letter

Exhibit B

QSF Trust Agreement

Exhibit C

QSF Claims and Distribution Procedures

Exhibit D

Rejected Contracts Schedule
Schedule of Compensation and Benefit Information for
Officers and Employees on the Effective Date

Exhibit E

PLEASE TAKE FURTHER NOTICE that the Debtors reserve the right to alter, amend,
modify, and/or supplement the documents in this Plan Supplement as provided by the Plan,
provided that if the documents in this Plan Supplement are altered, amended, modified and/or
supplemented in any material respect, the Debtors will file a blackline of such document with the
Bankruptcy Court.
PLEASE TAKE FURTHER NOTICE that the hearing at which the Bankruptcy Court
will consider confirmation of the Plan (the “Confirmation Hearing”) will commence on June 22,
2022 at 10:00 a.m. (prevailing Eastern Time), before the Honorable Joseph N. Callaway, United
States Bankruptcy Judge, in the United States Bankruptcy Court for the Eastern District of North
Carolina, located at Century Station Federal Building, 300 Fayetteville St., Room 208, Raleigh,
NC 27601-1799.
PLEASE TAKE FURTHER NOTICE that the deadline for filing objections to the Plan
is June 3, 2022, at 5:00 p.m. (prevailing Eastern Time) (the “Plan Objection Deadline”). Any
objection to the Plan must: (a) be in writing; (b) conform to the Bankruptcy Rules, the Local
Bankruptcy Rules, and any orders of the Bankruptcy Court; (c) state the name and address of the
objecting party and the amount and nature of the Claim of such party; (d) state with particularity
2
LEGAL\57939424\1

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 65 of

the basis and nature of any objection to the Plan and, if practicable, a proposed modification to the
Plan that would resolve such objection; and (e) be filed, contemporaneously with a proof of
service, with the Bankruptcy Court and served so that it is actually received no later than the Plan
Objection Deadline by the Notice Parties.
PLEASE TAKE FURTHER NOTICE that if you would like to obtain copies of the Plan,
Disclosure Statement, Disclosure Statement Approval Order, Plan Supplement, or related
documents, you may (a) contact the Claims and Balloting Agent by telephone at (866) 989-3039
(toll-free) or by e-mail at ustobaccoinquiries@omniagnt.com; or (b) download such documents
from the Case Website at https://omniagentsolutions.com/ustobacco or by visiting the Bankruptcy
Court’s website at http://www.nceb.uscourts.gov.

3
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HENDREN, REDWINE & MALONE, PLLC
/s/ Rebecca F. Redwine
Jason L. Hendren (NC State Bar No. 26869)
Rebecca F. Redwine (NC State Bar No. 37012)
Benjamin E.F.B. Waller (NC State Bar No. 27680)
4600 Marriott Drive, Suite 150
Raleigh, NC 27612
Telephone: (919) 420-7867
Facsimile: (919) 420-0475
Email: jhendren@hendrenmalone.com
rredwine@hendrenmalone.com
bwaller@hendrenmalone.com
and
COZEN O’CONNOR
Mark E. Felger
Simon E. Fraser
1201 N. Market St., Ste. 1001
Wilmington, DE 19801
Telephone: (302) 295-2000
Facsimile: (302) 295-2013
E-mail: mfelger@cozen.com
sfraser@cozen.com
David R. Doyle
Christina M. Sanfelippo
123 N. Wacker Drive, Ste. 1800
Chicago, IL 60606
Telephone: (312) 474-1648
Facsimile: (312) 382-8910
Email: daviddoyle@cozen.com
csanfelippo@cozen.com
Counsel for the Debtors and
Debtors in Possession

4
LEGAL\57939424\1

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

EXHIBIT A
PNC Commitment Letter
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May 20, 2022
U. S. Tobacco Cooperative Inc.
1304 Annapolis Drive
Raleigh, NC 27608
Attention: Mr. Keith Merrick
Dear Keith:
In connection with the pending case (the “Chapter 11 Case”) under Chapter 11 of the
United States Bankruptcy Code (11 U.S.C. §§101 et seq.) commenced by U.S. Tobacco
Cooperative Inc. (“US Tobacco”) and its subsidiaries (collectively, with US Tobacco, the
“Borrowers” and each a “Borrower”) in the United States Bankruptcy Court for the Eastern
District of North Carolina Raleigh Division (the “Bankruptcy Court”), US Tobacco has requested
that PNC Bank, National Association (“PNC”) provide the Borrowers with an aggregate of
$130,000,000 in senior secured exit financing, the proceeds of which will be used to (a) refinance
existing pre-petition senior secured bank debt, (b) pay certain allowed pre-petition priority tax
claims, (c) pay fees and expenses related to this transaction and the Chapter 11 Case, (d) partially
fund capital expenditures, and (e) provide for the ongoing working capital needs of the Borrower.
PNC is pleased to present a commitment to provide the senior secured exit financing (the “Credit
Facilities”) with PNC providing $130,000,000 for the purposes set forth above as more fully
described in the attached Memorandum of Terms and Conditions (the “Term Sheet”). The Term
Sheet includes only a brief description of the principal terms of the Credit Facilities. The definitive
terms of the Credit Facilities will be documented in a loan and security agreement (the “Loan
Agreement”) and the other agreements, instruments, certificates and documents called for by the
Loan Agreement or which PNC may otherwise require.
US Tobacco hereby represents and covenants that, to the best of its knowledge, all written
information and data prepared by US Tobacco concerning the Borrowers or the transactions
contemplated hereby other than projections and information of a general economic or industry
nature (the “Information”) which is made available in writing to PNC by US Tobacco or any
authorized representative of US Tobacco in connection with the transactions contemplated hereby
(as subsequently updated or corrected), will be when taken as a whole complete and correct in all
material respects and will not when taken as a whole contain any untrue statement of a material
fact or omit to state a material fact necessary to make the statements contained therein in the
aggregate, in light of the circumstances under which such statements were made, not misleading.
In providing the Credit Facilities, PNC will be using and relying on the Information without
independent verification thereof.
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PNC may terminate its obligations under this letter if the terms of the transaction are changed in
any material respect, if any material Information submitted to PNC proves to have been inaccurate
or incomplete in any material respect, or if any material adverse change occurs, or any additional
information is disclosed to or discovered by PNC, whether prior to US Tobacco’s acceptance of
this letter or during the period from such acceptance until the execution of definitive
documentation, which PNC deems materially adverse in respect of the condition (financial or
otherwise), business, operations, assets, nature of assets or liabilities of the Borrower or any
guarantor.
US Tobacco hereby indemnifies and holds harmless PNC and its affiliates and each of their
directors, officers and employees (each, an “Indemnified Person”), from and against any and all
losses, claims, damages, expenses and liabilities incurred by any Indemnified Person that arise out
of or relate to any investigation or other proceeding (including any threatened investigation or
litigation or other proceedings and whether or not such Indemnified Person is a party thereto)
relating to this letter, the Term Sheet or the transactions contemplated hereby, including without
limitation the reasonable fees and disbursements of counsel (which fees and disbursements may
include, but are not limited to, reasonable fees and disbursements of a single outside counsel for
all Indemnified Persons taken as a whole (along with a single law firm of local counsel in each
jurisdiction if applicable), except in the case of a conflict of interest or when separate defenses are
available to any of the Indemnified Person, and in-house counsel incurred in connection with any
of the foregoing) but excluding any of the foregoing claimed by any Indemnified Person to the
extent incurred by reason of the gross negligence, bad faith or willful misconduct of such
Indemnified Person as determined by a final non-appealable judgment of a court of competent
jurisdiction. PNC shall not be responsible or liable to US Tobacco, any Borrower or any other
person for indirect, punitive, or consequential damages which may be alleged as a result of this
letter, the Term Sheet or any of the transactions contemplated hereby. US Tobacco’s obligations
under this paragraph shall survive any termination of this letter except that upon the execution of
the definitive financing agreements the terms of such agreements shall supersede these provisions.
This letter and the Term Sheet are delivered to US Tobacco on the condition that they be kept
confidential and not to be shown to, or discussed with, any third party (other than on a confidential
or need-to-know basis with the Borrower’s directors, officers, employees, counsel and other
advisors) without PNC’s prior approval, except as required in the Borrower’s Chapter 11
proceedings, or to the extent compelled in any other judicial or administrative proceeding, or as
otherwise required by law or requested by regulatory authorities with jurisdiction over the
Borrower (in which case the Borrower agrees to inform PNC promptly to the extent permitted by
law); provided, however, that Borrower shall redact any pricing or other transaction specific
information requested by PNC in connection with any disclosures in Borrowers’ Chapter 11
proceedings or other required disclosures to the extent permitted by law.
This letter is for the Borrower’s benefit only, and no other person may obtain any rights under this
letter or be entitled to rely or claim reliance on this letter’s terms and conditions. This letter may
not be assigned by the Borrower, and none of the Borrower’s rights under this letter may be
transferred, without PNC’s prior written consent.

074658.22037/128845535v.3

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 70 of

PNC and US Tobacco hereby waive any right to trial by jury on any claim, demand, action, or
cause of action arising under this commitment letter, the Term Sheet, any transaction relating
hereto, or any other instrument, document or agreement executed or delivered in connection
herewith, whether sounding in contract, tort or otherwise.
To help the government fight the funding of terrorism and money laundering activities,
Federal law requires all financial institutions to obtain, verify, and record information that
identifies each customer, including organizations and businesses, that opens an account.
What this means for you: When you open an account, we will ask for your name, address,
taxpayer identifying number and other information that will allow us to identify you, such
as articles in incorporation. For some businesses and organizations, we may also need to ask
for identifying information and documentation relating to certain individuals associated with
the business or organization.
If the offer evidenced by this letter and Term Sheet is acceptable, please indicate US Tobacco’s
acceptance by signing and returning this letter along with a non-refundable Commitment Fee of
$50,000. The Commitment Fee and any remaining portion of the deposit of $100,000 (less, in
each case, costs and expenses incurred by PNC, including fees and disbursements of PNC’s outside
counsel (which shall be limited to a single firm as primary counsel, along with such specialist
counsel as may reasonably be required by PNC, and a single firm of local counsel in each
applicable jurisdiction), as described in the Term Sheet), will be applied to the Closing Fee at
closing. In addition, US Tobacco hereby agrees to pay all costs and expenses incurred by PNC,
including fees and expenses of PNC’s outside counsel (subject to the limitations in the
parenthetical in the preceding sentence), incurred in documenting and negotiating the Credit
Facilities. Because PNC will incur these expenses even if the Credit Facilities are not
consummated for any reason, this expense reimbursement agreement is unconditional.
US Tobacco agrees to use its best efforts to obtain (and will file the applicable motion for such
approval within three (3) Business Days of execution hereof), following the execution of this
Commitment Letter by US Tobacco, an order of the Bankruptcy Court reasonably satisfactory to
PNC, approving US Tobacco’s obligations under this Commitment Letter, including without
limitation the payment of fees, payment of the Commitment Fee and reimbursement of costs and
expenses and the indemnification provisions set forth herein.
We look forward to working with you on successfully completing this transaction. We will begin
documenting the credit after we have received this letter countersigned by you and returned to
PNC together with the $50,000 Commitment Fee.
This offer will expire on May 27, 2022 unless previously accepted in the manner specified above.
If this offer is accepted, definitive documentation must be executed and funds disbursed by July
19, 2022, in the absence of which this commitment will expire.
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MEMORANDUM OF TERMS AND CONDITIONS
DATED MAY 20, 2022 FOR
U.S. TOBACCO COOPERATIVE INC. AND SUBSIDIARIES (“USTC”)

Borrower(s):

U.S. Tobacco Cooperative Inc. and its subsidiaries (collectively, the
“Borrowers” and each a “Borrower”). The ultimate “Borrowers” shall be
determined following legal review of the corporate structure, corporate
formation and acquisition agreements.

Guarantor(s):

May include all existing and future domestic subsidiaries of US Tobacco,
and to the extent no adverse tax consequences would result therefrom, the
guarantee of all existing and future foreign subsidiaries of the Borrower.

Agent:

PNC Bank, National Association (“PNC” or “Agent”).

Lender:

PNC Bank, National Association.

Purpose:

(i)

Refinance existing pre-petition senior bank debt.

(ii)

Pay obligations under the Plan (as defined below).

(iii)

Pay fees and expenses related to this transaction and the
Bankruptcy Case.

(iv)

Partially fund capital expenditures.

(v)

Provide for on-going working capital needs.

Total Financing:

Up to $130,000,000 in senior secured financing.

Credit Facilities:

The following facilities will be made available to the Borrower:

074658.22037/128845535v.3

1)

Revolving Credit Facility: An up to $110,000,000 secured
revolving credit facility (the “Revolving Credit Facility”), subject
to the Borrowing Base set forth below.

2)

Term Loan: An up to $20,000,000 Term Loan limited to the sum of
a) 80% of the orderly liquidation value percentage of eligible
machinery and equipment of the Borrowers as determined by
appraisers selected by Agent, plus b) 75% of the fair market value
of eligible real estate of the Borrowers as determined by appraisers
acceptable to the Agent.

Case 21-01511-5-JNC
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Usage under the Revolving Credit Facility shall not exceed the sum of the
following (the “Borrowing Base”):
(a)

Up to 85% of Eligible US Accounts Receivable aged less than 30
days from invoice date (not to exceed 30 days past due), cross aged
on the basis of 50% or more past due, plus;

(b)

up to 95% of Eligible Marketable Securities maintained in a money
market account (or other Eligible Marketable Securities with
advance rates to be determined in accordance with PNC’s internal
liquid collateral advance rates policy), plus;

(c)

Up to 90% of Eligible EXIM Bank Guaranteed Foreign Accounts
Receivable aged less than 195 days from invoice date (not to exceed
60 days past due), cross aged on the basis of 50% or more past due,
plus;

(d)

Up to the lesser of (i) 65% of the costs of Eligible Inventory or (ii)
85% of the net orderly liquidation value percentage of Eligible
Inventory, plus;

(e)

Up to the lesser of (i) 75% of the costs of Eligible EXIM Bank
Guaranteed Inventory or (ii) 100% of the net orderly liquidation
value percentage of Eligible Inventory, minus;

(f)

Applicable reserves established in Agent’s reasonable discretion.

1)

Letters of Credit to be issued under the Revolving Credit Facility
limited to $15,000,000.

2)

EXIM Bank Guaranteed facility limited to $25,000,000.

All criteria for (a) eligible assets, including without limitation the
definitions of Eligible US Accounts Receivable, Eligible EXIM Bank
Guaranteed Foreign Accounts Receivable, Eligible Marketable Securities,
Eligible Inventory, and Eligible EXIM Bank Guaranteed Inventory, (b)
advance rates, and (c) applicable reserves and sub limits, shall be
determined by Agent.
Amortization:

Maturity:
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1)

Revolving Credit Facility: Available for borrowing and reborrowing until maturity, subject to the Borrowing Base.

2)

Term Loan: Equal quarterly principal installments of $250,000,
based on a 20-year amortization, beginning on October 31st, 2022
with any remaining balance due at maturity.

Five (5) years from the closing date.
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1)

Revolving Credit Facility: PNC Base Rate floating plus 1.25% (the
“Domestic Base Rate”), or 1 or 3 month reserve-adjusted PNC
BSBY Rate plus 2.25%, in each case subject to adjustment as
described below.

2)

Term Loan: PNC Base Rate floating plus 2.0%, or 1 or 3 month
BSBY Rate plus 3.00%.

The Revolving Credit Facility interest rate shall be adjusted on the first
business day of each fiscal quarter as set forth below, based on average
excess availability for the previous fiscal quarter, with the first adjustment
being made on the first business day of the first fiscal quarter subsequent to
Agent’s receipt of the fiscal year 2023 audit:
Average Excess
Availability
< $40,000,000

Domestic Base Rate
margin
1.25%

BSBY Rate margin

> $40,000,000 but <
$75,000,000
> $75,000,000

1.00%

2.00%

0.75%

1.75%

2.25%

Interest will be calculated on the daily outstandings on a 360 day year for
the actual number of days elapsed and will be due monthly in arrears on the
first business day of each month for Base Rate borrowings and on the last
day of each interest period for BSBY Rate borrowings.
The “Base Rate” shall mean, for any day, a fluctuating per annum rate of
interest equal to the highest of (i) the interest rate per annum announced
from time to time by the Agent at its Principal Office as its then prime rate,
which rate may not be the lowest rate then being charged commercial
borrowers by the Agent, (ii) the sum of the Overnight Bank Funding Rate
in effect on such day plus ½ of 1%, and (iii) the sum of the BSBY Floating
rate in effect on such day plus 100 basis points (1%).
BSBY Rate pricing will be adjusted for any statutory reserves. In the event
that the PNC BSBY or BSBY Floating rate at any time would be determined
to be less than zero, such rate shall be deemed to be zero.
The Borrower shall pay Letter of Credit fees equal to the applicable spread
over BSBY on the aggregate face amount of the Letters of Credit issued
under the Revolving Credit Facility.
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The loan documentation will contain provisions to replace BSBY, in
circumstances, for example, where it is unascertainable, with an alternate
benchmark index together with certain related adjustments, and permit
conforming changes relating to such replacement.

Interest Rate
Protection:

The Borrower may, at its option, enter into and maintain an interest rate swap
agreement (the “Hedge Agreement”), which conforms to ISDA standards
and has terms and is with a counterparty satisfactory to the Agent, enabling
the Borrower to protect itself against fluctuations in interest rates with
respect to a mutually agreed amount of initial and projected outstanding
advances under the Credit Facilities with a final termination date at least
equal to the maturity of the respective Facility. If the Agent or any Lender
is the counterparty to the Hedge Agreement, all obligations of the Borrower
to the Agent arising pursuant thereto shall be secured by the Collateral (as
described below). If the Agent or any Lender is not the counterparty, such
Hedge Agreement shall be unsecured.

Default Rate:

Two percent (2.0%) over the applicable rate.

Collateral:

The Credit Facilities, any Hedge Agreements provided by Agent or any
Lender and any treasury management and/or bank products provided by
Agent or any Lender will be secured by (collectively, the “Collateral”):
(i)

first priority perfected security interest in all of the Borrower’s
present and future and wherever located accounts, general
intangibles, contract rights, all rights to the payment of money,
instruments, documents, chattel paper, inventory, machinery,
equipment, furniture, fixtures, property and plant, licenses,
trademarks, tradenames, patents, copyrights and other assets, and
all proceeds and products thereof; and

(ii)

first priority perfected security interest in 100% of the membership
interests and/or stock of each subsidiary of US Tobacco, whether
presently existing or subsequently formed or acquired; and

(iii)

all of the Borrower’s real property, fixtures and improvements
located at 1304 Annapolis Drive, Raleigh, NC; 901 E Front Street,
Mullins, SC; and 250 Crown Blvd, Timberlake, NC (collectively,
the “Property”) and an assignment of the leases and rents on the
Property.

The Credit Facilities will be cross-collateralized and cross-defaulted with
each other and with all other present and future obligations of the Borrower
and the Guarantor(s) to the Lender.

074658.22037/128845535v.3
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Fee Structure:
Deposit Fee:

$100,000, which PNC acknowledges was previously received.

Commitment Fee:

$50,000 due upon US Tobacco’s acceptance of this commitment letter and
applied to the Closing Fee, if the transaction closes. The Commitment Fee
and the Deposit Fee shall be non-refundable.

Closing Fee:

$650,000, equal to 0.50% of the Total Financing. The Closing Fee shall be
fully earned on the closing date and payable as follows: half of the Closing
Fee ($325,000) shall be due and payable on the closing date with the balance
($325,000) due on April 30, 2023. The Deposit Fee, as set forth above and
the Commitment Fee, less Expenses and less an underwriting fee of $3,500,
shall be credited to the Closing Fee.

Facility Fee:

0.25% per annum on the unused portion of the Revolving Credit Facility.
This fee shall be calculated on the basis of a 360 day year for the actual
number of days elapsed and will be payable quarterly in arrears.

Ex-Im Fee:

1.0% per annum on the aggregate EXIM Bank Guaranteed facility, which
fee shall be payable in advance on the closing date and on each anniversary
thereof and non-refundable once paid.

Collateral
Monitoring Fee:

$2,500 per month.

Field Examinations: Field examinations will be charged at PNC’s applicable rate, which for
examinations performed by PNC is currently an additional $1,250 per
person-day (based on an eight (8) hour day), plus expenses and
administrative fees; provided however that so long as no Event of Default
is continuing, Borrowers shall not be liable for the costs and expenses of
more than three field exams in any calendar year.
Collections and
Remittances:

Monthly Float
Charge:

074658.22037/128845535v.3

All customers shall be directed to make remittances to a lockbox or blocked
account approved and controlled by Agent. For the purpose of crediting the
Borrower’s loan account and calculating interest, all items of payment shall
be deemed applied by Agent one (1) business day following the business
day of Agent’s receipt thereof.
Equal to the product of (a) the Domestic Base Rate for one (1) business day,
multiplied by (b) the face amount of all items of payment received during
the prior month.

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 78 of

Early Termination
Fee:
1.0% of the Total Financing if terminated on or before the first anniversary
of the closing date; 0.75% of the Total Financing if terminated after the first
anniversary of the closing date and on or before the second anniversary of
the closing date; 0.50% of the Total Financing if terminated after the second
anniversary of the closing date and on or before the third anniversary of the
closing date; and none thereafter.
Expenses:

Conditions
Precedent:

074658.22037/128845535v.3

All expenses incurred by PNC or the Lender, including, without limitation,
reasonable legal, accounting, appraisal, audit, searches and the filing and
recording of UCC filings and other security interests, and any other
expenses in reference to structuring, documenting, closing, monitoring
and/or enforcing the agreements (collectively, the “Expenses”) shall be for
the account of the Borrower and payable at closing and otherwise on
demand; provided that outside legal expenses shall be limited to a single
firm as primary counsel, along with such specialist counsel as may
reasonably be required by PNC, and a single firm of local counsel in each
applicable jurisdiction.
Including, but not limited to, the following, with all documents to be
satisfactory in form and substance to the Agent:
1)

No material adverse change in the condition, financial or otherwise,
operations, properties or assets of the Borrower or Guarantors.

2)

No material threatened or pending litigation or material contingent
obligations.

3)

Execution of loan documentation and satisfactory legal review of all
documentation.

4)

Satisfactory legal opinions.

5)

Evidence that all actions necessary or, in the opinion of the Agent,
desirable, to perfect and protect the security interests of the Lender
have been taken.

6)

The Borrower will have minimum excess revolving credit
availability of $30,000,000, at closing after Fees, expenses,
advances made at closing, and subtraction of trade payables 60 days
or more past due. Such availability to be evidenced by a Borrowing
Base Certificate for the Revolving Credit Facility, satisfactory to the
Agent and the Lender.

Case 21-01511-5-JNC
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7)

Satisfactory review by the Agent, in its sole discretion, of (a) all
material contracts including, but not limited to, vendor supply
agreements, and (b) US Tobacco’s organizational documents and
co-operative structure;

8)

Transaction to be in full compliance with the EXIM Bank Working
Capital Guarantee Program, including EXIM Bank Fast Track
approval.

9)

Evidence that Borrower is in compliance with all pertinent Federal,
State, and local regulations including, but not limited to, those with
respect to EPA, OSHA and ERISA.

10)

[Reserved].

11)

Satisfactory review of Timberlake, NC Phase I environmental report
by Agent as well as any required follow-ups per the completed
review.

12)

Delivery of evidence of insurance coverage satisfactory to Agent,
and a lender’s loss payee endorsement, naming the Agent as loss
payee or an additional insured, as applicable.

13)

Delivery of a lender’s title insurance policy on terms satisfactory to
Agent insuring the lien of the mortgages as a first lien on the
Properties, subject only to such exceptions as are acceptable to the
Agent, with endorsements as Agent may designate.

14)

If the Properties are located in an area designated as a flood hazard
area by any governmental agency, the Borrower will provide the
Agent, at the Borrower’s expense, with a policy of flood insurance
in an amount equal to the maximum amount available under the
federal flood insurance program, or such higher amount as the Agent
may require.

15)

Bankruptcy Conditions: (1) the confirmation order (the
“Confirmation Order”) approving the Third Amended Joint Plan of
Reorganization of U.S. Tobacco Cooperative, Inc. and its Affiliated
Debtors dated March 14, 2022 (the “Plan of Reorganization”) and
plan supplement documents and exhibits shall be in form and
substance satisfactory to Agent in its reasonable discretion and shall
have become a Final Order (as defined below), unless such
condition is waived in Agent’s sole discretion; (2) the Plan of
Reorganization shall not have been modified without the prior
written consent of Agent (whether prior to or after entry of the
Confirmation Order) and the Confirmation Order, once entered,
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shall not be modified without the prior written consent of Agent, (3)
[reserved]; (4) the Borrowers shall, simultaneously with the closing
of the Credit Facilities (and application of the proceeds thereof)
repay in full all pre-petition claims (including without limitation
holders of allowed priority tax claims and holders of bank group
claims) secured by liens and security interests that are not
discharged pursuant to the Plan of Reorganization; (5) the
Borrowers shall pay, simultaneously with the closing of the Credit
Facilities (and application of the proceeds thereof), all amounts (if
any) that are due and payable to the Lewis Certified Settlement Class
(as defined in the Plan of Reorganization) on the Effective Date of
the Plan of Reorganization1, (6) the Borrowers shall comply in full
with the notice and other requirements under the bankruptcy code in
connection with the approval of the Plan of Reorganization; (7) the
confirmed Plan of Reorganization shall provide the Borrowers with
a discharge (including without limitation a discharge of (x) all prior
liens and security interests, (y) claims of the Lewis Certified
Settlement Class, and (z) Speaks Litigation Claims, in each case,
except as set forth in the Plan of Reorganization as of March 14,
2022 or as otherwise acceptable to Agent in its sole discretion),
effective as of the effective date thereof, to the fullest extent
permitted by Section 1141 of the Bankruptcy Code; (8) the
Confirmation Order and Plan of Reorganization shall re-vest in each
Borrower all property of such Borrower’s (as debtor-in-possession)
estate, free and clear of all liens, security interests, claims and
encumbrances (except as set forth in the Plan of Reorganization as
of March 14, 2022); (9) all conditions precedent to confirmation of
the Plan of Reorganization and all conditions to the effective date
under the Plan of Reorganization have been satisfied, with the
exception of the condition in Section 11.2(c) of the Plan of
Reorganization which occurs simultaneously upon closing of the
Credit Facilities; and (10) the effective date of the Plan of
Reorganization shall have occurred simultaneously with the closing
of the Credit Facilities (and application of the proceeds thereof) and
the Plan of Reorganization shall have been substantially
consummated. As used herein, “Final Order” shall mean an order
or judgment of the Bankruptcy Court, or other court of competent
jurisdiction, as entered on the docket of the Bankruptcy Court, the
operation or effect of which has not been stayed, reversed, vacated
or amended, and as to which order or judgment (or any revision,
modification, or amendment thereof) the time to appeal, petition for
certiorari, or seek review or rehearing has expired and as to which
1

This provision shall not be interpreted to impose any duties or obligations on the Debtors and/or Reorganized
Debtors beyond those imposed in the Plan, or otherwise inconsistent with those imposed in the Plan. Similarly, this
provision shall not be interpreted to expand any rights of the Lewis Certified Settlement Class beyond those
provided in the Plan.
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no appeal, petition for certiorari, or petition for review or rehearing
was filed or, if filed, remains pending.
Covenants:

Usual and customary covenants including but not limited to maintenance of
corporate existence, payment on indebtedness and taxes when due, financial
reporting requirements (to include monthly internal and annual audited
financial statements of the Borrower, quarterly officer’s compliance
certificates, monthly accounts receivable and accounts payable agings,
monthly inventory listings, and monthly Borrowing Base certificates with
weekly roll-forwards, delivery of certificate of non-default, limitation on
dividends and stock repurchases, commercially reasonable efforts to deliver
any landlord’s waivers required by the Agent, limitation on capital
expenditures, restriction and quality standards with respect to investments,
limitation on other debt, limitation on other liens or guarantees, limitation
on change of control, no change in nature of business, limitations on
mergers or acquisitions, no change in fiscal year, no additional subsidiaries,
limitation on sale of assets.
Financial covenants will be based on a fixed charge coverage test of 1.10
times, defined as EBITDA less non-financed capital expenditures, annual
settlement payments made to the QSF (as defined in the Plan of
Reorganization) (excluding payments made on the effective date of the Plan
of Reorganization and from the sale of Fuquay-Varina real estate,
settlement payments related to the Lloyd’s suit, and Duty Drawback
payments all made as part of the Lewis case settlement) and cash dividends,
distributions and cash taxes paid (excluding any cash taxes specifically
related to the gain on sale of real estate and insurance settlement proceeds)
divided by the sum of interest and principal on all indebtedness.
Fixed charge coverage testing shall commence on the fiscal quarter ending
October 31, 2022 and be measured for the fiscal quarter then ending, and
shall accumulate quarterly until it is tested on a rolling four quarters basis.
Borrowers shall not be permitted to pay any portion of the Annual Payments
(as defined in the Plan of Reorganization) consisting of the EBITDA Kicker
(as defined in the Plan of Reorganization) to the extent the payment of such
portion of the payment based on the EBITDA Kicker would cause a breach
of the Fixed Charge Coverage Ratio.

Representations
and Warranties:
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Borrower will make such representations and warranties as may be
appropriate in Agent’s judgment in light of the proposed transaction and the
general circumstances of the Borrower.
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Appropriate events of default, including but not limited, to the following
(with customary and reasonable grace periods, notices, exceptions,
thresholds and baskets to be mutually agreed):
1)

Any non-payment when due of interest and/or principal of any
advance, loan or drawing under the Credit Facilities, or any fee
thereunder. Payment defaults to include violation of the Borrowing
Base.

2)

Any breach in any material respect of any representation or warranty
when made.

3)

Any violation in any respect of any affirmative or negative
covenant.

4)

Any of the security interest or liens granted by the Collateral
Documents ceases to be valid, binding and enforceable first priority
security interest.

5)

Any default related to other material indebtedness by the Borrower
which has continued beyond the grace period or for a period of time
sufficient to permit the acceleration of such indebtedness.

6)

Any bankruptcy, insolvency, reorganization, attachment,
receivership or similar proceeding shall be instituted by or against
the Borrower or any Guarantor.
Any judgment or judgments in the aggregate for the payment of
money in excess of $1,000,000 shall be rendered against the
Borrower unless the same shall be contested in good faith, and the
Borrower establishes reserves satisfactory to Agent.

7)

Governing Law:
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LEWIS CERTIFIED SETTLEMENT CLASS TRUST AGREEMENT
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LEWIS CERTIFIED SETTLEMENT CLASS TRUST AGREEMENT
This Lewis Certified Settlement Class Trust Agreement (this “Trust Agreement”), dated as of June
__, 2022 and effective as provided in Section 7.16 below, implements certain of the terms of the Debtors’
Third Amended Joint Plan of Reorganization Dated March 14, 2022 (as may be further modified, amended,
or supplemented from time to time, and together with all exhibits and schedules thereto, the
“Plan”),1 confirmed by an order entered on _________ [Docket No. ____] (the “Confirmation Order”)
by the United States Bankruptcy Court for the Eastern District of North Carolina (the “Bankruptcy Court”)
in the chapter 11 cases of U.S. Tobacco Cooperative Inc.; U.S. Flue-Cured Tobacco Growers, Inc.; Premier
Manufacturing, Inc.; Franchise Wholesale Co., L.L.C.; Big South Distribution, LLC; and King Maker
Marketing, Inc. (collectively, the “Debtors” or the “Settlors”), jointly administered under Case No. 2101511-5-JNC. The Co-Trustees of the Lewis Certified Settlement Class Trust (collectively the “Trustee”)
pursuant to this Trust Agreement who are identified on the signature pages hereof have approved of this
Trust Agreement.
RECITALS
A.
The Debtors have, or contemporaneously with the execution of this Trust Agreement will
have, reorganized under the provisions of Chapter 11 of the Bankruptcy Code in cases filed in the United
States Bankruptcy Court for the Eastern District of North Carolina known as In re U.S. Tobacco
Cooperative Inc., et al., Debtors, Jointly Administered Case No. 21-01511-5-JNC (collectively, the
“Chapter 11 Cases”).
B.
The Debtors, pursuant to the Plan and the Confirmation Order, have approved the entry
into this Trust Agreement. The Debtors are executing this Trust Agreement in their capacity as Settlors to
(i) implement the Plan and to create the Lewis Certified Settlement Class Trust (as defined below) in
accordance with the Plan and Confirmation Order; and (ii) to ensure that the rights and interests of the
Lewis Certified Settlement Class and the Debtors and the Reorganized Debtors are protected. The Debtors
and/or the Reorganized Debtors have no responsibility, liability, or obligations whatsoever with respect to
the processing, settlement, resolution, satisfaction, or payment of any of the claims asserted against the QSF
pursuant to the CDP (together, the “Lewis Certified Settlement Class Claims”).
C.

The Confirmation Order has been entered by the Bankruptcy Court and is in full force and

effect.
D.
The Plan provides, among other things, for the creation of a qualified settlement fund (the
“QSF” or “Trust”) to evaluate, administer, process, settle, and resolve all Lewis Certified Settlement Class
Claims and, to the extent approved and liquidated pursuant to the CDP (herein an “Allowed Settlement
Claim”), satisfy and pay all such Allowed Settlement Claims in accordance with the Trust Agreement and
the CDP (together, including all related exhibits, the “Trust Documents”), the Plan and the Confirmation
Order.
E.
The Plan provides that, on or as soon as reasonably practicable following the Effective
Date, or at such later times as provided in the Plan and/or ordered by the Bankruptcy Court, and continuing
1

Capitalized terms used but not herein defined shall have the meaning ascribed to them in the Plan, the
Confirmation Order, and/or the QSF Claims and Distribution Procedures attached hereto as Exhibit 1
(the “CDP”), as applicable.
1
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thereafter until fully funded by the Debtors, the Lewis Settlement Class Consideration shall be transferred
to, vested in, and assumed by the Trust.
F.
Pursuant to the Trust Documents, the Plan and the Confirmation Order, the Trustee is to
use the Trust Assets (as defined in Section 1.3(a), below) to satisfy and pay, as provided in the CDP,
Allowed Settlement Claims against the Debtors.
G.
It is the intent of the Trustee that the Trust be administered, maintained, and operated at all
times through mechanisms that provide reasonable assurance that the Trust will evaluate, administer,
process, settle, resolve, and, to the extent allowed, compensate Lewis Certified Settlement Class Claims
pursuant to the CDP in a fair, consistent, equitable manner, in compliance with the terms of the Trust
Documents, the Plan and the Confirmation Order, and to the extent of available Trust Assets.
H.
Pursuant to the Plan, the Trust is intended to qualify as a “qualified settlement fund” within
the meaning of section 1.468B-1 et seq. of the Treasury Regulations (the “QSF Regulations”) promulgated
under section 468B of the Internal Revenue Code of 1986, as amended (the “IRS Code”), and, to the extent
permitted under applicable law, for state and local income tax purposes.
NOW, THEREFORE, it is hereby agreed as follows:
SECTION I.
AGREEMENT OF TRUST
1.1
Creation and Name. The Debtors as Settlors hereby create a trust known as the “Lewis
Certified Settlement Class Trust,” which is the QSF provided for and referred to in the Plan and the
Confirmation Order. The Trustee may transact the business and affairs of the Trust in the name of the Trust,
and references herein to the Trust shall include the Trustee acting on behalf of the Trust. It is the intention
of the parties hereto that the Lewis Certified Settlement Class Trust created hereby constitutes a trust under
Chapter 36C of the North Carolina General Statutes (the “Act”), and that this document, along with the
CDP, constitute the governing instruments of the Lewis Certified Settlement Class Trust.
1.2
Purpose. The purposes of the Trust are to (i) assume the liability for all Class 5 Claims
against the Debtors as provided in the Plan; (ii) evaluate, administer, process, settle, defend, resolve, and
liquidate Lewis Certified Settlement Class Claims, and satisfy and pay all Allowed Settlement Claims,
Trust Expenses (as defined in Section 1.4(b) below), Settlement Class Counsel Fees, Settlement Class
Counsel Costs, Class Expenses, and Settlement Class Representative Service Payments from the Trust
Assets (as defined in Section 1.3(a), below) pursuant to the CDP, and in a fair, consistent, and equitable
manner without regard to the asserted amount of the claim; (iii) preserve, hold, manage, monetize and
maximize the Trust Assets for use in paying and satisfying Allowed Settlement Claims and for use in paying
all Trust Expenses, all in accordance with the terms of the Trust Documents; and (iv) otherwise comply in
all respects with the Trust Documents. In order to be able to effectuate these purposes, the Trustee, Claims
Processor, and their agents, shall have no interest in and at all times shall be independent of the Debtors
and their agents. Pre-Effective Date appointments, retentions and/or applications of the Trustee or any
Professional in the Chapter 11 Cases shall not prevent the Trustee or any Professional from being deemed
independent.

2
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Transfer of Assets.

(a)
Pursuant to, and in accordance with Section 3.8 of the Plan, beginning on or as soon as
reasonably practicable following the Effective Date, or at such later times as provided in the Plan and/or
ordered by the Bankruptcy Court, and continuing thereafter until fully funded by Debtors, the Trustee will
receive the Lewis Settlement Class Consideration to fund the Trust and use the Lewis Settlement Class
Consideration, and any income earned or proceeds derived from all such assets once in the possession of
the Trust (collectively, the “Trust Assets”) to resolve all Lewis Certified Settlement Class Claims, satisfy
all Allowed Settlement Claims, and pay all Trust Expenses. The Lewis Settlement Class Consideration
will be transferred free and clear of any liens, encumbrances, charges, claims, interests or other liabilities
of any kind by the Debtors, any creditor, or other entity except as otherwise provided in the Plan, the
Confirmation Order and this Trust Agreement. No monies comprising the Trust Assets that have been
transferred or otherwise delivered to the Trustee shall be used for any purpose other than for the payment,
defense, or administration of the Lewis Certified Settlement Class Claims, the payment of Trust Expenses,
or as provided in the CDP, Plan, or Confirmation Order.
(b)
The income of the Trust (after payment of all taxes thereon) shall be added to the Trust
Assets and used in accordance with the purposes of the Trust as set forth in Section 1.2 hereof.
1.4

Acceptance of Assets and Assumption of Liabilities.

(a)
In furtherance of the purposes of the Trust, the Trustee hereby expressly accepts the transfer
to the Trust of the Lewis Settlement Class Consideration, subject to the terms contemplated in the Trust
Documents, the Plan and the Confirmation Order. The Trustee shall succeed to all of the Debtors’
respective right, title, and interest in the Lewis Settlement Class Consideration, and the Debtors will have
no further equitable or legal interest in, or with respect to, any Lewis Settlement Class Consideration (once
paid) or the Trust.
(b)
In furtherance of the purposes of the Trust, and in accordance with the terms of the Trust
Documents, the Plan and the Confirmation Order, the Trust expressly assumes (i) all liabilities and
responsibility for all Lewis Certified Settlement Class Claims against the Debtors, and (ii) all reasonable
fees and expenses incurred in pursuing the Trust Assets, administering the Trust, managing the Trust Assets,
determining the Allowed Settlement Claims, and making distributions in accordance with the Trust
Documents, the Plan, and the Confirmation Order (the “Trust Expenses”), as well as all liabilities and
responsibility for the Settlement Class Counsel Fees, Settlement Class Counsel Costs, Class Expenses, and
Settlement Class Representative Service Payments, all of which items under clauses (i) and (ii) shall be
paid exclusively from the Trust Assets, such that the Reorganized Debtors shall not have any further
financial or other responsibility or liability therefor.
(c)
The Trust may require holders of Allowed Settlement Claims to execute a release in form
and content reasonably satisfactory to the Trustee (each, a “Claimant Release” and together the “Claimant
Releases”) as a precondition to receiving each distribution on account of their Lewis Certified Settlement
Class Claims from the Trust.
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Beneficial Owners.

(a)
To the extent required by the Act, the beneficial owners of the Lewis Certified Settlement
Class Trust (the “Beneficial Owners”) shall be the holders of the Class 5 Claims against the Debtors who
have an Allowed Settlement Claim, provided that, (i) the holders of such Class 5 Claims, as Beneficial
Owners, shall have only such rights with respect to the Lewis Certified Settlement Class Trust and its assets
as are set forth in the Trust Documents, the Plan and the Confirmation Order, and (ii) no greater or other
rights, including upon dissolution, liquidation or winding up of the Lewis Certified Settlement Class Trust,
shall be deemed to apply to the holders of such Class 5 Claims who have an Allowed Settlement Claim in
their capacity as Beneficial Owners.
(b)
No Beneficial Owner shall be entitled to (i) hold any title in or to the Trust Assets (which
title shall be vested in the Trust) or (ii) any right to call for a partition or division of the Trust Assets or to
require an accounting. For the avoidance of doubt, Beneficial Owners shall not have rights comparable to
shareholders of a corporation (other than limited liability).
(c)
Subject to giving reasonable notice, a Beneficial Owner may request information and
documents relating to their claim from the Trustee but shall have no right to request information relating to
the claims of other Beneficial Owners.
1.6
Jurisdiction. The Trust shall be under the continuing jurisdiction of the Bankruptcy Court,
as required by Treasury Regulation Section 1.468B-1(c)(1).
SECTION II.
POWERS AND TRUST ADMINISTRATION
2.1

Powers.

(a)
The Trustee is and shall act as the fiduciary to the Trust in accordance with the provisions
of this Trust Agreement. The Trustee shall administer the Trust, the Trust Assets, and any other amounts
to be received under the terms of the Trust Documents, the Plan, and the Confirmation Order in accordance
with the purposes set forth in Section 1.2 above and in the manner prescribed by the Trust Documents, the
Plan, and the Confirmation Order. Subject to the limitations set forth in the Trust Documents, the Trustee
shall have the power to take any and all actions that in the judgment of the Trustee are necessary or proper
to fulfill the purposes of the Trust, including, without limitation, each power expressly granted in this
Section 2.1, any power reasonably incidental thereto and any trust power now or hereafter permitted under
the laws of the State of North Carolina. Nothing in this Trust Agreement, the Plan or any related document
shall require the Trustee to take any action if the Trustee reasonably believes that such action is contrary to
law. The Trustee shall be permitted to act in accordance with his reasonable belief, with or without advice
of counsel, as it determines in its sole discretion, as to what action (or inaction) is required or permitted
pursuant to this Trust Agreement in accordance with the Trust Documents, provided that, for the avoidance
of doubt, the Trustee shall be required to consult on, or obtain consent with respect to, only those certain
matters as expressly provided for in this Trust Agreement.
(b)
Except as required by applicable law or the Trust Documents, , the Trustee need not obtain
the order or approval of any court in the exercise of any power or discretion conferred hereunder.
(c)
Without limiting the generality of Section 2.1(a) above, and except as limited in this Trust
Agreement, the CDP, and by applicable law, the Trustee shall have the power to:
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(i)
receive and hold the Trust Assets and exercise all rights with respect thereto,
including the right to sell any securities that are included in the Trust Assets and purchase securities and
other assets that are to be included in the Trust Assets, all of which shall be subject to the limitations set
forth in Sections 3.2 and 3.3 below;
(ii)
invest the monies and other assets held from time to time by the Trust, subject to
the limitations set forth in Sections 3.2 and 3.3 below;
(iii)
sell, transfer, or exchange any or all of the Trust Assets at such prices and upon
such terms as the Trustee may determine proper in consultation with the Investment Advisor and consistent
with the other terms of the Trust Documents;
(iv)
enter into leasing and financing agreements with third parties to the extent such
agreements are reasonably necessary to permit the Trust to operate;
(v)
determine and pay liabilities and expenses created, incurred, or assumed by the
Trust, except that the Trustee shall have all rights, responsibilities, and powers related to the resolution of
any Lewis Certified Settlement Class Claims in accordance with the Trust Documents and the CDP;
(vi)
establish such funds, reserves, and accounts within the Trust, as deemed by the
Trustee, in its sole discretion, to be useful in carrying out the purposes of the Trust;
(vii)
sue, be sued, and participate as a party or otherwise in any judicial, administrative,
arbitrative, or other proceeding;
(viii)

supervise and administer the Trust in accordance with this Trust Agreement and

the CDP;
(ix)
retain such employees, consultants, advisors, independent contractors, experts, and
agents and engage in such legal, financial, accounting, investment, auditing, forecasting, and alternative
dispute resolution services and activities as the business of the Trust requires, and delegate to such persons
such powers and authorities as the fiduciary duties of the Trustee permit and as the Trustee, in its discretion,
deems advisable or necessary in order to carry out the terms of this Trust Agreement;
(x)
reimburse the Trustee and pay reasonable compensation to any employees,
consultants, advisors, independent contractors, experts, and agents for legal, financial, accounting,
investment, auditing, forecasting, and alternative dispute resolution services and activities;
(xi)
reimburse the Trustee and other employees, consultants, advisors, independent
contractors, experts, and agents for all reasonable out-of-pocket costs and expenses incurred by such
persons in connection with the performance of their duties hereunder;
(xii)
execute and deliver such instruments as the Trustee considers proper in
administering the Trust;
(xiii) in accordance with Section 5.4 below, defend, indemnify, and hold harmless (and
purchase insurance indemnifying) the Trust Indemnified Parties (as defined below) solely from the Trust
Assets and to the fullest extent permitted by law, however, notwithstanding anything to the contrary herein,
5
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no party shall be indemnified or defended in any way for any liability, expense, claim, damage, or loss for
which any Trust Indemnified Party is ultimately liable under Section 5.4 below;
(xiv) purchase such insurance and performance bonds as the Trustee deems appropriate
or as required under the Trust Documents, including with respect to any indemnification obligations of the
Trust;
(xv)
require, from any Beneficial Owner or representative for any Beneficial Owner, in
respect of any distribution of Trust Assets, the Trustee’s timely receipt of properly executed documentation
(including, without limitation, Form W- 8BEN, Form W-8BEN-E, or Form W-9, as applicable (the “Tax
Documents”)) as the Trustee determines in its discretion is necessary or appropriate to comply with United
States federal, state, local or foreign tax laws then in effect, and condition any distribution to any Beneficial
Owner or counsel for any Beneficial Owner upon the receipt of properly executed Tax Documents and the
receipt of such other documents as the Trustee determines in its sole discretion is necessary or appropriate
to carry out the purposes of the Trust; and
(xvi) contract for the establishment and continuing maintenance of a website (the “Trust
Website”) to aid in communicating information to parties in interest, and in making the activities of the
Trust as transparent as reasonably possible.
(d)

The Trustee shall not have the power to guarantee any debt of other persons.

(e)

The Trustee agrees to take the actions of the Trust required hereunder.

(f)
Except as otherwise set forth in the Trust Documents, and subject to any retention of
jurisdiction by the Bankruptcy Court as provided in the Plan, the Trustee may control and exercise authority
over the Trust Assets and over the protection, conservation, and disposition thereof. No person dealing with
the Trust shall be obligated to inquire into the authority of the Trustee in connection with the protection,
conservation, or disposition of the Trust Assets. It is intended that a signed copy of this Agreement shall
serve as adequate proof of the Trustee’s authority to act if such proof is required for any reason by any third
party.
2.2

General Administration. The Trustee shall act in accordance with the Trust Documents.

(a)
Subject to the terms of the CDP, the timeframes and deadlines related to the administration
of the Trust as set forth in this Trust Agreement and the CDP are subject to adjustment and extension by
the Trustee, in its reasonable discretion.
(b)
The Trustee shall timely account to the Bankruptcy Court and/or holders of Allowed
Settlement Claims as follows:
(i)
The Trustee shall engage a firm of independent certified public accountants (the
“Trust Accountants”) selected by the Trustee, to audit, and the Trustee shall file, for as long as the Chapter
11 Cases remain open, with the Bankruptcy Court, within one hundred and twenty (120) days following the
end of each fiscal year, an annual report (the “Annual Report”) containing special-purpose financial
statements of the Trust (including, without limitation, the assets and liabilities of the Trust as of the end of
such fiscal year and the additions, deductions and cash flows for such fiscal year) audited by the Trust
Accountants and accompanied by an opinion of such firm as to the fairness in all material respects of the
special-purpose financial statements. The Trustee shall publish a copy of the Annual Report on the Trust
6
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Website when such report is filed with the Bankruptcy Court. After the Chapter 11 Cases have been closed,
the Trustee shall continue to publish a copy of the Annual Report on the Trust Website.
(ii)
In connection with the filing of the Annual Report, the Trustee shall cause to be
prepared and filed with the Bankruptcy Court and/or on the Trust Website, as applicable, a report containing
a summary regarding the number and type of claims disposed of during the period covered by the financial
statements (the “Claims Report”). The Trustee shall also publish a copy of the Claims Report on the Trust
Website when any such report is filed with the Bankruptcy Court, as applicable.
(iii)
All materials filed with the Bankruptcy Court by this Section 2.2(b) need not be
served on any parties in the Chapter 11 Cases but shall be available for inspection by the public in
accordance with the Bankruptcy Court’s ordinary procedures applicable to material filed on the docket.
(c)
The Trustee shall publish information on the Trust Website as he deems prudent in its sole
discretion. The Trustee has no obligation to provide, and Beneficial Owners have no right to receive,
information regarding the operation of the Trust except as provided in Section 2.2(b) above.
(d)
The Trustee shall have the right to appoint an entity chosen by the Trustee as claims
processor (the “Claims Processor”), and such other professionals as the Trustee determines is necessary
and appropriate, for the calculation and processing of claims. The Trustee shall have the power to replace
the Claims Processor if at any time the Trustee determines that the replacement of the Claims Processor is
prudent and necessary to continue the efficient processing of claims pursuant to the CDP.
2.3

Claim Approval and Denial.

(a)
The CDP shall govern the process by which each Lewis Settlement Class Claim shall be
evaluated, administered, processed, settled, determined and resolved on a final basis. At all times the
Trustee and Claims Processor shall act in accordance with and consistent with the CDP. Only Allowed
Settlement Claims, which are approved in accordance with the CDP, shall be entitled to payments from the
Trust, and any Lewis Settlement Class Claim determined to be ineligible on a final basis under the CDP
shall have no entitlement to payments from the Trust and shall forever be denied, disallowed and expunged.
Any objections to Lewis Certified Settlement Class Claims with respect to their eligibility or valuation shall
be resolved consistently with the CDP.
(b)
In furtherance of, and consistent with, the purpose of the Trust Documents, the Plan and
the Confirmation Order, the Trustee, shall have the power and authority to determine the eligibility, amount,
and allowance of Lewis Certified Settlement Class Claims, at all times subject to the CDP (as may be
amended, modified or supplemented). The Trustee shall evaluate proofs of claim and other claims materials
submitted by each holder of a Lewis Settlement Class Claim for determination of eligibility, amount, and
allowance of such Claim in accordance with the procedures set forth in the CDP.
(c)
Notwithstanding anything herein or in the CDP, the Trustee reserves all powers expressly
granted to him by the Plan and the Confirmation Order with respect to the administration of claims and the
power to settle all Lewis Certified Settlement Class Claims.
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SECTION III.
ACCOUNTS, INVESTMENTS, AND PAYMENTS
3.1

Accounts.

The Trustee may, from time to time, create such accounts and reserves within the Trust estate as
authorized in this Section 3.1 and as he may deem necessary, prudent, or useful in order to provide for the
payment of expenses and payment of Allowed Settlement Claims, and may, with respect to any such
account or reserve, restrict the use of money therein (the “Trust Accounts”).
(a)
The Trustee shall include a reasonably detailed description of the creation of any account
or reserve in accordance with this Section 3.1 and, with respect to any such Trust Account, the transfers
made to such account, the proceeds of or earnings on the assets held in each such account and the payments
from each such account in the accounts to be filed with the Bankruptcy Court.
(b)
The Trustee, on behalf of the Trust, may retain one or more depository institution(s) to
serve as the Financial Institution of the Trust (the “Financial Institution”). Candidates for the position of
Financial Institution shall fully disclose to the Trustee any interest in or relationship with the Debtors or the
Reorganized Debtors. Any such interest or relationship shall not be an automatic disqualification for the
position, but the Trustee shall take any such interest or relationship into account in selecting the Financial
Institution.
(c)
The Trustee shall direct the disbursement of funds from Trust Accounts as set forth in this
Trust Agreement and the CDP.
(d)
The Trustee may remove the Financial Institution at any time and may retain a successor
Financial Institution.
(e)
The Trustee may retain additional financial services firms and/or banking or depository
institution(s) as he or she reasonably determines appropriate or advisable in connection with the efficient
operation and administration of the Trust.
3.2

Investment Guidelines.

(a)
The Trustee may establish written investment guidelines for the Trust Assets and may
modify such investment guidelines in its discretion, consistent with the requirements of this Section 3.2.
(b)
The Trustee shall retain such professional advisors as he or she determined necessary and
appropriate to act as investment and financial advisor (each an “Investment Advisor”) who shall assist the
Trustee in assessing acceptable levels of investment risks, making investment decisions based on budgetary
considerations and market conditions, and taking reasonable steps to protect, and reinvest and dispose of
Trust Assets in accordance with the purposes of the Trust as set forth in Section 1.2 above. Candidates for
the position of Investment Advisor shall fully disclose to the Trustee any interest in or relationship with the
Debtors or the Reorganized Debtors. Any such interest or relationship shall not be an automatic
disqualification for the position, but the Trustee shall take any such interest or relationship into account in
selecting the Investment Advisor.
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Payments.

(a)
All Trust Expenses shall be payable by the Trustee out of the Trust Assets. None of the
Debtors, Reorganized Debtors, or any of their officers, agents, advisors, professionals or employees shall
be liable for the payment of any Trust Expense or any other liability of the Trust. None of the Trustee,
Claims Processor, or any of their officers, agents, advisors, professionals or employees shall be personally
liable for the payment of any Trust Expense or any other liability of the Trust.
(b)
The Trustee will pay Allowed Settlement Claims, in accordance with the CDP, from the
Trust Assets up to the full amount of such Claims, in a fair, consistent, and equitable manner in accordance
with this Trust Agreement and the CDP.
(c)
The Trustee shall include a description of any aggregate payments made in accordance
with this Section 3.3 in the Annual Report consistent with special-purpose financial statement reporting, as
determined by the Trustee in consultation with the Trust’s independent certified public accountants.
SECTION IV.
DISTRIBUTIONS
4.1
Distributions. The Trustee shall distribute all Trust Assets on behalf of the Trust in
accordance with the Trust Documents at such time or times as the Trustee may determine, in its discretion,
subject to the CDP and any subsequent order of the Bankruptcy Court or other court of competent
jurisdiction.
4.2

Manner of Payment or Distribution.

(a)
Distributions from the Trust to Beneficial Owners may be made by the Trustee on behalf
of the Trust or by a disbursing agent retained by the Trust to make distributions on behalf of the Trust (the
“Trust Disbursing Agent”). Such distributions shall be payable to the Beneficial Owner of record on the
date approved for distribution by the Trustee (the “Distribution Date”). With respect to each Allowed
Settlement Claim, distributions shall be made only after the Trustee has determined that all obligations of
the Trust (including, but not limited to, any required tax reporting or withholding) with respect to each such
Allowed Settlement Claim have been satisfied.
(b)

All Trust Assets shall be distributed in accordance with the Trust Documents.

4.3

Delivery of Distributions.

(a)
All distributions under this Trust Agreement and CDP on behalf of the Trust to any
Beneficial Owner shall be made by check at the address of such Beneficial Owner as set forth on the claims
materials submitted to and maintained by the Claims Processor, including on any proof of claim, or by
electronic transfer as directed by such Beneficial Owner as set forth in the claims materials submitted to
and maintained by the Claims Processor, provided further, distributions shall be made in accordance with
the above unless the Trustee has been notified pursuant to Section 7.10 below of a change of address, with
such change of address provided at least twenty (20) days prior to such Distribution Date, and provided
further, that the Trustee and Claims Processor, as applicable, shall have the authority, in their discretion, to
seek further direction and information from Beneficial Owners regarding the direction of distributions under
this Trust Agreement and CDP.
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(b)
In the event that any distribution to a Beneficial Owner is returned as undeliverable, no
further distribution to such Beneficial Owner shall be made unless and until the Trustee has been notified
of the then current address of such Beneficial Owner, at which time such distribution shall be made to such
Beneficial Owner without interest; provided, however, that all distributions shall be deemed unclaimed
property under section 347(b) of the Bankruptcy Code at the expiration of 120 days from the applicable
Distribution Date. After such date, all unclaimed property or interests in property (i) shall revert to the Trust
(notwithstanding any applicable federal or state escheat, abandoned, or unclaimed property laws to the
contrary), (ii) the Claim of any Beneficial Owner to such property or interest in property shall be released,
settled, compromised, and forever barred, and (iii) such unclaimed property interests shall be distributed to
other holders of Class 5 Claims in accordance with the Trust Documents, the Plan and the Confirmation
Order, as if the Claim of such Beneficial Owner had been disallowed as of the date the undeliverable
distribution was first made. The Trustee shall take reasonable efforts to obtain a current address for any
Beneficial Owner with respect to which any distribution is returned as undeliverable. In the event the Trust
holds cash after paying all Trust Expenses and all distributions contemplated under the Trust Documents,
the Plan and the Confirmation Order, such remaining cash shall be distributed to the Beneficial Owners of
Allowed Settlement Claims based on the respective amount of claims previously allowed and paid to such
Beneficial Owners. No Trust Asset or any unclaimed property shall escheat to any federal, state, or local
government or any other entity.
4.4

Cash Distributions. Distributions of Cash shall be distributed as provided in the CDP.

4.5
No De Minimis Distribution. Notwithstanding any provision in the Trust Documents, the
Plan and the Confirmation Order to the contrary, no payment shall be made to any Beneficial Owner on
account of any Allowed Settlement Claim if the Trustee determines that the cost of making such distribution
is greater than the amount of the distribution to be made.
SECTION V.
TRUSTEE
5.1
Number. The initial Trustees shall be the law firms of Runyan & Platte, LLC (acting
through C. Alan Runyan and Andrew Platte), Blanchard, Miller, Lewis & Isley, P.A. (acting through Philip
Isley and Hardy Lewis), and Marshall, Williams & Gorham, LLP (acting through John L. Coble) serving
as Co-Trustees. For the avoidance of doubt, there shall be at least one (1) Trustee serving at all times. For
purposes of this Trust Agreement, at all times there is more than one Person serving as Trustee, the actions
of the Trustee shall require the affirmative approval of a majority of all such Persons then serving as Trustee
hereunder.
5.2

Term of Service and Successor Trustee.

(a)
Subject to the other provisions of this Section V, the Trustee shall serve from the Effective
Date until the earlier of (i) his or her death if an individual, (ii) its resignation pursuant to Section 5.2(b)
below, (iii) its removal pursuant to Section 5.2(c) below, or (iv) the termination of the Trust pursuant to
Section 7.2 below.
(b)
A Co-Trustee may resign at any time by written notice to the other Co-Trustee. Such notice
shall specify a date when such resignation shall take effect, which shall not be less than ninety (90) days
after the date such notice is given, where practicable.
(c)
A Co-Trustee may be removed on application to a court having jurisdiction over this Trust
Agreement as set forth in Section 1.6, in the event that the Co-Trustee becomes unable to discharge its
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57995862\4

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
128

Page 97 of

duties hereunder due to accident, physical deterioration, mental incompetence, or for other good cause.
Such good cause shall mean fraud, self-dealing, intentional misrepresentation, or willful misconduct.
(d)
In the event of the resignation or removal of a single Co-Trustee, the remaining Co-Trustee
shall serve as the sole Trustee of this Trust. No Trustee shall resign unless a Co-Trustee continues to serve
as Trustee or a court of competent jurisdiction has appointed a successor Trustee.
5.3

Reliance; No Personal Obligation.

Except as otherwise provided herein:

(a)
The Trustee may rely upon, and, except as otherwise provided in this Trust Agreement,
shall be indemnified by the Trust in acting upon, any resolution, certificate, statement, instrument, opinion,
report, notice, request, consent, order, or other paper or document believed by them to be genuine and to
have been signed or presented by the proper party or parties.
(b)
Persons dealing with the Trustee shall look only to the Trust Assets to satisfy any liability
incurred by the Trustee to such Person in carrying out the terms of this Trust Agreement, and neither the
Trustee, Claims Processor, nor any professionals, advisors, officers, agents, consultants, or lawyer shall
have any personal obligation to satisfy any such liability.
5.4

Standard of Care; Exculpation.

(a)
None of the Trustees or their respective members, officers, employees, agents, consultants,
lawyers, advisors, or professionals (collectively, the “Trust Indemnified Parties” with each being a
“Trust Indemnified Party”) shall be liable for any damages arising out of the creation, operation,
administration, enforcement, or termination of the Trust, except in the case of such Trust Indemnified
Party’s willful misconduct, bad faith or fraud as established by a Final Order. To the fullest extent permitted
by applicable law, the Trust Indemnified Parties shall have no liability for any action in performance of
their duties under this Trust Agreement taken in good faith with or without the advice of counsel,
accountants, appraisers, and other professionals retained by the Trust Indemnified Parties. None of the
provisions of this Trust Agreement shall require the Trust Indemnified Parties to expend or risk their own
funds or otherwise incur personal financial liability in the performance of any of their duties hereunder or
in the exercise of any of their respective rights and powers. Any Trust Indemnified Party may rely, without
inquiry, upon writings delivered to it under any of the Trust Documents, the Plan and the Confirmation
Order, which the Trust Indemnified Party reasonably believes to be genuine and to have been given by a
proper person. Notwithstanding the foregoing, nothing in this Section 5.4 shall relieve the Trust Indemnified
Parties from any liability for any actions or omissions arising out of the willful misconduct, bad faith or
fraud as determined by a Final Order; provided that in no event will any such person be liable for punitive,
exemplary, consequential, or special damages under any circumstances. Any action taken or omitted by the
Trust Indemnified Parties with the approval of any of the Bankruptcy Court, or the Superior Court of North
Carolina for the County of Wake will, in the case of the Trustee, conclusively be deemed not to constitute
willful misconduct, bad faith or fraud.
(b)
The Trust Indemnified Parties shall not be subject to any personal liability whatsoever,
whether in tort, contract, or otherwise, to any person in connection with the affairs of the Trust or for any
liabilities or obligations of the Trust except for its own willful misconduct, bad faith, or fraud, and all
Persons claiming against the Trust Indemnified Parties, or otherwise asserting claims of any nature in
connection with affairs of the Trust, shall look solely to the Trust Assets for satisfaction of any such claims.
(c)
To the extent that, at law or in equity, the Trust Indemnified Parties have duties (including
fiduciary duties) or liability related thereto, to the Trust or the Beneficiaries, it is hereby understood and
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agreed by the parties hereto and the Beneficiaries that such duties and liabilities are eliminated to the fullest
extent permitted by applicable law, and replaced by the duties and liabilities expressly set forth in this Trust
Agreement with respect to the Trust Indemnified Parties, provided however, that the duties of care and
loyalty are not eliminated but are limited and subject to the terms of the Trust Agreement, including but not
limited to this Section 5.4 and its subparts.
(d)
The Trust Indemnified Parties shall be indemnified to the fullest extent permitted by law
by the Trust against all liabilities arising out of the creation, operation, administration, enforcement, or
termination of the Trust, including actions taken or omitted in fulfillment of their duties with respect to the
Trust, except for those acts that those acts that are determined by Final Order to have arisen out of their
own willful misconduct, bad faith or fraud.
(e)
The Trust will maintain appropriate insurance coverage for the protection of the Trust
Indemnified Parties, as determined by the Trustee in its sole discretion.
5.5

Additional Protective Provisions.

(a)
In the event the Trustee retains counsel (including, at the expense of the Trust), the Trustee
shall be afforded the benefit of the attorney-client privilege with respect to all communications with such
counsel, and in no event shall the Trustee be deemed to have waived any right or privilege including,
without limitation, the attorney-client privilege even if the communications with counsel had the effect of
guiding the Trustee in the performance of duties hereunder. A successor to the Trustee shall succeed to and
hold the same respective rights and benefits of the predecessor for purposes of privilege, including the
attorney-client privilege. No Beneficial Owner or other party may raise any exception to the attorney-client
privilege discussed herein as any such exceptions are hereby waived by all parties.
(b)
No provision of this Trust Agreement shall require the Trust Indemnified Parties to expend
or risk their own personal funds or otherwise incur financial liability in the performance of their rights,
duties, and powers hereunder.
5.6

Compensation and Expenses of the Trustee.

(a)
The Co-Trustees will be compensated at an hourly rate of $600.00 per hour for attorney
time, subject to reasonable future increases. Paraprofessionals of the Co-Trustees shall be compensated
at reasonable rates.
(b)
The Trust will promptly reimburse the Trustee for all reasonable out-of-pocket costs and
expenses incurred by the Trustee in connection with the performance of the duties hereunder.
(c)
The Trustee shall include a description of the amounts paid under this Section 5.6 in the
Annual Report.
5.7
Trustee’s Employment of Professionals and Experts. The Trustee may, but shall not
be required to, retain and/or consult with legal counsel, accountants, appraisers, auditors, forecasters,
experts, financial and investment advisors, and such other parties deemed by the Trustee to be qualified as
experts on relevant matters (the “Trust Professionals”), the cost of which shall be paid as a Trust Expense,
and in the absence of willful misconduct, bad faith or fraud, the written opinion of or information provided
by any such party deemed by the Trustee to be an expert on the particular matter submitted to such party
shall be full and complete authorization and protection in respect of any action taken or not taken by the
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Trustee hereunder in good faith and in accordance with the written opinion of or information provided by
any such party.
5.8

Bond. The Trustee shall not be required to post any bond or other form of surety or security.
SECTION VI.
TAX MATTERS

6.1

In General.

(a)
As set forth above, the Trust is structured and shall be operated in a manner so that it
qualifies as a “qualified settlement fund” under section 468B of the IRS Code and Treasury Regulation
sections 1.468B-1, et seq. Consistent with the terms of this Trust Agreement, the Trustee (a) shall take
any action or cause the Trust to take any action necessary to create and maintain its status as a qualified
settlement fund, and (b) the Trustee shall take no actions that will adversely affect the qualification of
the Trust as a qualified settlement fund. In that regard, the Trustee may amend, either in whole or in part,
any administrative provision of this Trust Agreement, which causes unanticipated tax consequences or
liabilities inconsistent with the foregoing. The Trustee shall serve as the “administrator” within the
meaning of Regulation Section 1.468B- 2(k)(3).
(b)
It is further intended that all transfers to the Trust will satisfy the “all events test” and the
“economic performance” requirement of Section 461(h)(l) of the IRS Code and Treasury Regulation
Section 1.461-l(a)(2). As such, the Reorganized Debtors shall not be taxed on the income of the Trust.
The Trust shall be taxed on its modified gross income, excluding the sums, or cash equivalents of
things, transferred to it. In computing the Trust’s modified gross income, deductions shall be
allowed for, inter alia, administrative costs and other incidental deductible expenses incurred in
connection with the operation of the Trust, including, without limitation, state and local taxes, and legal,
accounting, and professional fees relating to the operation of the Trust. All such computations of the
Trust’s modified gross income, as well as any exclusions or deductions thereto, shall be compliant and
consistent with Treasury Regulation Section 1.468B-2(b)(1)-(4). The Trustee shall pay all taxes
and expenses associated with those taxes from the Trust.
6.2
Tax Preparation, Payment, Reporting, and Withholding Requirements. In the
Trustee’s role as “administrator” of the Trust, the Trustee shall be responsible for the timely and proper
performance of the undertakings specified in the regulations promulgated under section 468B of the IRS
Code, including, but not limited to, the obtaining of an employer identification number for the Trust; the
filing of all required federal, state or local tax and information returns in accordance with the provisions
of Treasury Regulation section 1.468B-2(k)-(l); any required withholding of tax; the payment of any
federal, state or local taxes (including estimated taxes) and associated tax-related penalties and interest
for which the Trust may be liable. The Trustee may, in accordance with this Trust Agreement, retain
and compensate independent, certified public accountants to consult with and advise the Trustee with
respect to the preparation of any and all appropriate income tax returns, information returns, or
compliance withholding requirements. The Reorganized Debtors (or some other person or entity on behalf
of the Reorganized Debtors) shall supply to the Trustee and to the Internal Revenue Service the statement
described in Treasury Regulation Section 1.468B-3(e)(2), no later than February 15th of the year
following each calendar year in which a Debtor makes a transfer to the Trust.
6.3
Savings Provision. Notwithstanding anything herein to the contrary, in the event that
any portion of this Trust Agreement shall at any time be considered to cause the Trust to fail to qualify as
a qualified settlement fund under section 468B of the IRS Code together with any and all Treasury
Regulations and Internal Revenue Service notices, announcements and directives thereunder, such
13
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offending portion of this Trust Agreement shall be considered null, void, and of no effect, without any
action by any court or by the administrator, so that this Trust continues to qualify as a qualified
settlement fund in compliance with section 468B of the IRS Code and the applicable administrative
authority and announcements thereunder. In the event that this Section 6.3 applies to render an offending
section null, void, or of no effect, the remainder of this Trust Agreement shall not be affected thereby,
and each remaining term and Section of this Trust Agreement shall be valid and enforced to the
fullest extent permitted by law.
SECTION VII.
GENERAL PROVISIONS
7.1

Irrevocability. To the fullest extent permitted by applicable law, the Trust is irrevocable.

7.2

Term; Termination.

(a)
The term for which the Trust is to exist shall commence on the date of effectiveness as
provided in Section 7.16 and shall terminate pursuant to the following provisions.
(b)
The Trust shall automatically terminate on the date, or as soon as reasonably practicable
thereafter (the “Trust Termination Date”), on which payment of all of the Trust’s liabilities have been
provided for as required by applicable law and all monies remaining in the Trust estate shall have been
distributed to the Lewis Settlement Class Claimants in accordance with the CDP, provided, however, that,
notwithstanding any provision in the Trust Documents, the Plan and the Confirmation Order to the contrary,
no payment in the aggregate of less than twenty-five dollars ($25.00) in Cash need be made to any
Beneficial Owner on account of any Allowed Settlement Claim.
(c)
Following the distribution of the assets of the Trust, the Trust shall terminate, and the
Trustee (acting alone) shall perform all acts and duties necessary to complete the termination and winding
up of the affairs of the Trust.
7.3
Amendments. Any modification or amendment made pursuant to this Section 7.3 must be
done in writing. Notwithstanding anything contained in this Trust Agreement or the CDP to the contrary,
neither this Trust Agreement, the CDP, nor any document annexed to either of the foregoing shall be
modified or amended in any way that could jeopardize, impair, or modify (i) the applicability of any
otherwise applicable section of the Bankruptcy Code, including without limitation section 105 of the
Bankruptcy Code, to the Plan and the Confirmation Order, (ii) the efficacy or enforceability of any
injunction or release issued or granted in connection with the Plan and Confirmation Order, (iii) the Trust’s
qualified settlement fund status under the QSF Regulations, or (iv) the Plan, the Confirmation Order or the
Bankruptcy Code. For the avoidance of doubt, none of the Trust Documents may be modified in any
material way that is inconsistent with the Plan, the Confirmation Order or the Bankruptcy Code without the
approval of the Bankruptcy Court.
7.4
Severability. Should any provision in this Trust Agreement be determined to be
unenforceable, such determination shall in no way limit or affect the enforceability and operative effect of
any and all other provisions of this Trust Agreement.
7.5

Notices.

(a)
Notices to persons asserting claims shall be given by e-mail or US Mail as provided on
such person’s claim form submitted to the Trust with respect to his or her Lewis Settlement Class Claim.
14
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(b)
Any notices or other communications required or permitted hereunder to the following
parties shall be in writing and delivered at the addresses designated below or sent by email or facsimile
pursuant to the instructions listed below, or mailed by first class mail, postage prepaid, addressed as follows,
or to such other address or addresses as may hereafter be furnished in writing to each of the other parties
listed below in compliance with the terms hereof.
To the Co-Trustees:
Runyan & Platte, LLC
Attn: C. Alan Runyan
2015 Boundary Street, Suite 239
Beaufort, South Carolina 29902
Telephone: 843-473-6800
arunyan@runyanplatte.com
Blanchard, Miller, Lewis & Isley, PA
Attn: Philip R. Isley
1117 Hillsborough Street
Raleigh, North Carolina 27603
Telephone: 919-755-3993
pisley@bmlilaw.com
Marshall, Williams & Gorham, LLP
Attn: John L. Coble
430 Eastwood Road, Suite 200
Wilmington, NC 28403
Telephone: 910-763-9891
jlc@mwglaw.com
(c)
All such notices and communications shall be sent by First Class Mail, or email. If mailed,
the notices shall be effective when physically delivered at the designated addresses. If sent by email, the
notices shall be effective upon transmission.
(d)
Except as otherwise provided herein, notice with respect to all filings by the Trust with the
Bankruptcy Court shall be deemed sufficient if made by Notice of Electronic Filing through the CM/ECF
system and posted on the Trust Website.
7.6
Successors and Assigns. The provisions of this Trust Agreement shall be binding upon
and inure to the benefit of the Trust, the Trustee, and their respective successors and assigns, except that
none of such persons may assign or otherwise transfer any of its rights or obligations, if any, under this
Trust Agreement except, in the case of the Trust and the Trustee, as contemplated by Section 2.1 above.
7.7
Evidence of Beneficial Interests. Ownership of a beneficial interest in the Trust Assets by
the Beneficial Owners shall not be evidenced by any certificate, security or receipt or in any other form or
manner whatsoever, except as maintained on the books and records of the Trust by the Trustee.
7.8
Exemption from Registration. The Parties hereto intend that the rights of the Beneficial
Owners arising under this Trust Agreement shall not be “securities” under applicable laws. If it should be
determined that any such interests constitute “securities,” the Parties hereto intend that the exemption
provisions of Section 1145 of the Bankruptcy Code will be satisfied and the offer and sale under the Plan
15
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of the beneficial interests in the Trust will be exempt from registration under the Securities Act, all rules
and regulations promulgated thereunder, and all applicable state and local securities laws and regulations.
7.9
Transfer and Exchange. The beneficial interests held by Beneficial Owners are not
negotiable and shall be non-transferable other than if transferred by will, intestate succession, or otherwise
by operation of law, except as approved by the Trustee; provided that the holder of any interests in the Trust
may assign, convey or otherwise transfer its interests in the Trust, including a Lewis Settlement Class
Claim, to its successor by merger, consolidation, or by purchase or transfer of substantially all of the assets
of the holder of the interests in the Trust. No voluntary transfer of a beneficial interest in the Trust shall
be effective or binding upon the Trust or the Trustee for any purpose except as otherwise provided herein.
In the case of a deceased individual Beneficial Owner, his or her executor or administrator shall provide
written notice to the Trustee and deliver to the Trustee such documentation necessary to evidence the
transfer by operation of law and identify the proper Person to succeed to such decedent’s interests. The
Trustee may fully rely on any such evidence provided by a purported executor or administrator and shall
have no duty to investigate.
7.10
Change of Address. A Beneficial Owner may, after the Effective Date, select an
alternative distribution address or provide wire transfer instructions for any distribution by providing notice
to the Trustee (or to another Person as directed by the Trustee) including such address or instructions. Such
notification will be effective only upon receipt by the Trustee or other Person in accordance with this
Section 7.10. Absent receipt of such notice, the Trustee shall not recognize any such change of distribution
address.
7.11
Entire Agreement; No Waiver. The entire agreement of the parties relating to the subject
matter of this Trust Agreement is contained herein and in the documents referred to herein, and this Trust
Agreement and such documents supersede any prior oral or written agreements concerning the subject
matter hereof. No failure to exercise or delay in exercising any right, power or privilege hereunder shall
operate as a waiver thereof, nor shall any single or partial exercise of any right, power or privilege hereunder
preclude any further exercise thereof or of any other right, power, or privilege. The rights and remedies
herein provided are cumulative and are not exclusive of rights under law or in equity.
7.12
Headings. The headings used in this Trust Agreement are inserted for convenience only
and do not in any manner affect the construction of the provisions of this Trust Agreement.
7.13
Governing Law. The validity and construction of this Trust Agreement and all
amendments hereto and thereto shall be governed by the laws of the State of North Carolina, and, to the
extent applicable, the IRS Code and the Bankruptcy Code, and the rights of all parties hereto and the effect
of every provision hereof shall be subject to and construed according to the laws of the State of North
Carolina without regard to the conflicts of law provisions thereof which would purport to apply the law of
any other jurisdiction, and, to the extent applicable, the IRS Code and the Bankruptcy Code.
7.14
Enforcement and Administration. The provisions of the Trust Documents shall be
enforced by those courts with competent jurisdiction over this Trust Agreement in accordance with Section
1.6 above. The parties also acknowledge and agree that such courts (1) shall have continuing jurisdiction
over the settlement of accounts of the Trustee, those matters set forth in Section 1.6 above, and the
determination that the Trust is terminated pursuant to Section 7.2 above, and (2) shall have continuing
jurisdiction over all other matters relating to the Trust and its administration.
7.15
Joinder. The Trustee shall execute this Trust Agreement (or a joinder hereto, as
applicable) thereby acknowledging their respective obligations and rights created by the Trust and agreeing
to perform the duties set forth in the Trust Agreement.
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7.16
Effectiveness. This Trust Agreement shall become effective once it has been executed and
delivered by all of the parties hereto, and upon the occurrence of the Effective Date; provided however, to
the extent that the Trustees need to perform any ministerial acts prior to the Effective Date related to the
QSF to facilitate the purposes of the Plan, Confirmation Order, and/or CDP, this Trust Agreement, if then
fully executed, shall be deemed effective upon the entry of the Confirmation Order to the extent needed to
authorize such acts.
7.17
Counterpart Signatures. This Trust Agreement may be executed in any number of
counterparts, each of which shall constitute an original, but such counterparts shall together constitute but
one and the same instrument. Delivery of a counterpart hereof by facsimile or email transmission of a PDF
file shall be effective as delivery of a manually executed counterpart hereof.
7.18
Notice to Bankruptcy Administrator. Within thirty (30) calendar days of service of any
summons and complaint against the Trust or any of the Trustees (in connection with the Trust), the Trustee
shall provide a copy of such summons and complaint to the United States Bankruptcy Administrator for the
Eastern District of North Carolina.
[balance of page intentionally left blank]
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IN WITNESS WHEREOF, the parties have executed this Trust Agreement as of the date first set forth
above to be effective as of the Effective Date.
CO-TRUSTEES:
Runyan & Platte, LLC
By:
Name:
Title:
Blanchard, Miller, Lewis & Isley, PA
By:
Name:
Title:
Marshall, Williams & Gorham, LLP
By:
Name:
Title:
SETTLORS:
U.S. Tobacco Cooperative Inc.
By:
Name:
Title:
U.S. Flue-Cured Tobacco Growers, Inc.
By:
Name:
Title:
Premier Manufacturing, Inc.
By:
Name:
Title:
18
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Franchise Wholesale Co., L.L.C.
By:
Name:
Title:
Big South Distribution, LLC
By:
Name:
Title:
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King Maker Marketing, Inc.
By:
Name:
Title:
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
RALEIGH DIVISION
In re:
U.S. Tobacco Cooperative Inc., et al.1
Debtors.

)
)
)
)
)

Chapter 11
Case No. 21-01511-5-JNC
(Jointly Administered)

QSF CLAIMS AND DISTRIBUTION PROCEDURES
The Disbursing Agent2 shall make all of the Lewis Settlement Class Distributions3 to the
QSF, the assets of which will then be allocated amongst, and distributed to, the members of the
Lewis Certified Settlement Class, and, if and to the extent applicable, Original Opt-Outs and/or
other opt-outs, pursuant to these QSF Claims and Distribution Procedures. These QSF Claims
and Distribution Procedures shall also govern the distribution of funds from the QSF to pay (i)
the fees and costs of Settlement Class Counsel; (ii) the expenses of the Lewis Certified
Settlement Class; and (iii) the Settlement Class Representative Service Payments, all of which
shall also be paid solely from the QSF with funds from the Lewis Settlement Class Distributions.

1

The Debtors in these Chapter 11 Cases are the following (the last four digits of each Debtor’s respective federal tax
identification number follow in parentheses): U.S. Tobacco Cooperative Inc. (4598); U.S. Flue-Cured Tobacco
Growers, Inc. (9823); Premier Manufacturing, Inc. (3251); Franchise Wholesale Co., L.L.C. (7518); Big South
Distribution, LLC (4164); and King Maker Marketing, Inc. (4533). The Debtors’ corporate headquarters are located
at 1304 Annapolis Drive, Raleigh, NC 27608.
2

Capitalized terms not otherwise defined herein shall have the meanings provided in the Debtors’ Third Amended
Joint Plan of Reorganization [Dkt. No. 646] or the Motion for Entry of an Order (A) Conditionally Approving
Second Amended Disclosure Statement; (B) Establishing Voting Record Date, Voting Deadline, and Other Dates for
Plan Confirmation; (C) Approving Procedures for Soliciting, Receiving, and Tabulating Votes on Plan and for Filing
Objections to Plan; (D) Finally Approving Second Amended Disclosure Statement and Confirming Second
Amended Plan; (E) Certifying Settlement Class and Approving Other Procedures; (F) Approving the Manner and
Forms of Notice and Other Related Documents; (G) Approving Class Settlement; and (H) Granting Related Relief
[Dkt. 627], as applicable.

3

In addition to the distributions enumerated in section 3.8 of the Plan, the term “Lewis Settlement Class
Distributions” shall also include all distributions by the Reorganized Debtors on account of any Class 5 Claims that
may be asserted by Original Opt-Outs and/or other opt-outs, and that become Allowed pursuant to these procedures.
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The QSF Claims and Distribution Procedures consist of the following:4
a. Establishment of QSF. Prior to the Effective Date, class counsel for the Lewis
Certified Settlement Class shall establish the QSF, in conformity with Internal
Revenue Code 468B, and pursuant to the QSF Trust Agreement, which shall be in
substantially the form attached to the Plan Supplement and approved by the
United States Bankruptcy Court for the Eastern District of North Carolina (the
“Bankruptcy Court”). The trustee of the QSF shall be either Settlement Class
Counsel or such other trustee as may be selected by Settlement Class Counsel (the
“QSF Trustee”).
b. Responsibilities of QSF Trustee. The QSF Trustee shall be responsible for all
aspects of the administration of the QSF, including without limitation for
responding to inquiries from potential Settlement Class Members, Original OptOuts, or other opt-outs, and (except as otherwise provided herein or in the Plan)
for implementation of the QSF Claims and Distribution Procedures. All costs
related to the administration of the QSF and implementation of the QSF Claims
and Distribution Procedures shall be paid solely by the QSF from QSF funds.
c. All Lewis Settlement Class Distributions to be made to QSF. The Reorganized
Debtors shall make all Lewis Settlement Class Distributions to the QSF. Upon
the delivery of any assets by the Reorganized Debtors to the QSF, the
Reorganized Debtors shall be deemed to have completed the distribution of such
specific assets to the Lewis Certified Settlement Class (and, if and to the extent
applicable, any Original Opt-Outs and/or other opt-outs) for all purposes under
the Plan, and shall have no other obligations of any kind with respect to the
distribution of such specific assets; provided however, such delivery of such
specific assets will not alter or amend the obligations of the Reorganized Debtors
to transfer any additional assets to the QSF as provided in the Plan.
d. Lewis Class’s attorneys’ fees and costs. Subject to Bankruptcy Court approval,
Settlement Class Counsel5 are entitled to attorneys’ fees in the percentage/amount
approved by the Bankruptcy Court in the Confirmation Order (“Settlement Class
Counsel Fees”).
In addition, Settlement Class Counsel is entitled to
reimbursement of its costs (“Settlement Class Counsel Costs”).
e. Lewis Certified Settlement Class Expenses and Expenses of QSF. All expenses
of the Lewis Certified Settlement Class, including all additional compensation or
expenses to be paid to the bankruptcy professionals engaged by the Lewis
Certified Settlement Class, and all expenses of the QSF in connection with the
4

To the extent that the QSF Claims and Distribution Procedures conflict with any provision(s) in the Plan, the Plan
shall govern.

5

For the avoidance of doubt, in the event that any counsel who represents, or represented, the Lewis Class does not
become one of the Settlement Class Counsel, such counsel shall not be entitled to any claim of any kind against the
Debtors, their bankruptcy estates, the Reorganized Debtors, and/or the QSF.

2
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implementation, administration and distribution set forth in these procedures and
the QSF Trust Agreement, shall be paid from the QSF.
f. Attorney’s Fees and Costs payable solely from QSF. Except as otherwise
provided in the Plan with respect to the LCC Professional Fees,6 all Settlement
Class Counsel Fees, Settlement Class Counsel Costs, and other expenses of the
Lewis Certified Settlement Class and the QSF shall be payable solely out of the
QSF, and solely from QSF assets. Neither the Debtors, their bankruptcy estates,
nor the Reorganized Debtors shall have any responsibility or obligation with
respect to such fees and costs beyond making the Lewis Settlement Class
Distributions to the QSF pursuant to the Plan.
g. Class Representative Service Payments. Each Settlement Class Representative
shall receive a one-time payment from the QSF in the amount of $25,000 for his,
her, or its service in this matter (the “Settlement Class Representative Service
Payments”). Such Payments shall be in addition to the Class Representatives’
individual disbursements from the QSF on account of their Allowed claims, if
any, against the Cooperative. The QSF Trustee shall report the Settlement Class
Representative Service Payments on an IRS Form 1099 to be issued by the QSF
Trustee to the Settlement Class Representatives.
The Settlement Class
Representative Service Payments shall be paid exclusively from the QSF, with
QSF assets, and the Settlement Class Representatives shall have no right to
payment from the Debtors, their bankruptcy estates, or the Reorganized Debtors.
h. Judicial Review. Except as otherwise provided herein or in the Plan, any matters
arising under the QSF Claims and Distributions Procedures, including any review
of decisions of the QSF Trustee that are reviewable under the QSF Claims and
Distribution Procedures, shall be decided by the Bankruptcy Court (or in the event
that the Bankruptcy Court declines jurisdiction or determines that it does not have
jurisdiction, in the Wake County North Carolina Superior Court): provided
however: (i) any dispute that may arise between, on the one hand, the
Reorganized Debtors (or any one or more of them) and, on the other hand, the
QSF and/or the QSF Trustee; and (ii) any dispute that may arise related to the
QSF Claims and Distribution Procedures to which the Reorganized Debtors (or
any one or more of them) are parties, shall be subject to the exclusive jurisdiction
of the Bankruptcy Court.

6

Pursuant to the Plan, the Debtors shall support “substantial contribution” motions to be filed by the Lewis Certified
Settlement Class’s bankruptcy professionals (its bankruptcy counsel and its financial advisor) seeking payment, for
services rendered up to and including the Effective Date, up to $1 million in the aggregate, of the “hourly”
components of their fees and costs incurred in connection with these Chapter 11 Cases (“LCC Professional Fees”).
Such LCC Professional Fees shall be paid as an expense of the Lewis Certified Settlement Class. To the extent that
the Lewis Certified Settlement Class’s bankruptcy professionals are entitled to payment of fees in addition to the
“hourly” components, such fees shall also be paid from the Lewis Settlement Class Distribution as expenses of the
Lewis Certified Settlement Class, which payment is not opposed by the Debtors.

3
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i. Mailing of Notice and Proof of Claim Form. Within thirty (30) days after the
Effective Date (the “Mailing Date”), the QSF Trustee shall mail a “Notice and
Proof of Claim Form,” in substantially the form attached hereto as Exhibit 1 (the
“Notice and Proof of Claim Form”), to the Settlement Class Members, Original
Opt-Outs, and any other opt-outs. The QSF Trustee shall use the Rust Service
List, as updated following the Noticing Plan to account for mailings returned as
undeliverable, forwarding addresses obtained, and other applicable changes. To
the extent reasonably possible, the QSF Trustee shall ensure that the Original OptOuts are included in the service.
j. Settlement Claim Bar Date. On or before the one hundred twentieth (120th) day
following the Mailing Date (the “Settlement Claim Bar Date”), Settlement Class
Members, Original Opt-Outs, and other opt-outs wishing to receive a distribution
from the QSF on account of any claims that they may possess against the Debtors
must substantially complete the “Proof of Claim” portion of their Notice and
Proof of Claim Form (a “Proof of Claim”), and return their Proof of Claim to the
QSF Trustee, pursuant to the instructions in the Notice and Proof of Claim Form,
so that the QSF Trustee actually receives the Proof of Claim on or before the
Settlement Claim Bar Date.
k. Settlement Claims Allowance Procedure.
i.

“Allowed Settlement Claims.” Only “Allowed Settlement Claims” are
entitled to receive any distribution from the QSF. To become an Allowed
Settlement Claim, a claim asserted in a Proof of Claim (each a “Settlement
Claim”) must set out a valid Membership Fee Claim, and/or 1967-1973
Capital Equity Credit Claim, and/or 1982-2004 Proceeds Claim (all as
defined in the Plan), must include the information requested in the
instructions in the Notice and Proof of Claim Form, and must comply with
the instructions. Proofs of Claim must be submitted in substantially the
form attached to the Notice and Proof of Claim Form and must attach all
necessary supporting evidence.

ii.

Acquired Settlement Claims. In the event that the Settlement Class
Member, Original Opt-Out, or other opt-out now asserting ownership of a
Settlement Claim is not the original owner of such Settlement Claim, and
acquired such Settlement Claim from another person or entity, whether by
devise, intestate succession, or any other form of transfer, such Settlement
Class Member, Original Opt-Out, or other opt-out shall identify, to the
extent practicable in the sole judgment of the QSF Trustee, in the Proof of
Claim the original owner(s) of such Settlement Claim and, all
intermediary owners, shall identify the manner by which such Settlement
Claim passed from the original owner to each intermediary owner and to
the Settlement Class Member, Original Opt-Out, or other opt-out, and
shall provide evidence supporting such passage of ownership and such
Settlement Class Member’s, Original Opt-Out’s, or other opt-out’s present
claim to legal ownership of such Settlement Claim.
4
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iii.

Objections; Settlement Claim Objection Deadline. The QSF Trustee shall
have the right, in its sole discretion, to object to any Proof of Claim on any
applicable basis, whether legal, equitable, or otherwise. To assert an
objection to a Proof of Claim, the QSF Trustee shall provide a written
statement to the Settlement Class Member, Original Opt-Out, or other optout who submitted such Proof of Claim setting out the basis or bases for
such objection. Such statements shall not be filed with the Bankruptcy
Court. The QSF Trustee’s deadline for asserting objections shall be the
one hundred twentieth (120th) day following the Settlement Claim Bar
Date (the “Settlement Claim Objection Deadline”). The QSF Trustee may
extend the Settlement Claim Objection Deadline with permission from the
Bankruptcy Court. All timely, properly submitted, and facially valid
Proofs of Claim to which the QSF Trustee does not object prior to the
Settlement Claim Objection Deadline shall be Allowed Settlement Claims.
A Proof of Claim subject to an objection shall not become an Allowed
Settlement Claim until such objection is finally resolved pursuant to these
procedures. Pending resolution of an objection to a Proof of Claim, the
QSF Trustee shall reserve funds sufficient to pay the amount in dispute, or
pro rata share thereof, as applicable.

iv.

Objection Resolution Procedures. Following the QSF Trustee’s assertion
of an objection to a Proof of Claim, the QSF Trustee shall make good faith
efforts to communicate with the party who submitted such Proof of Claim,
to resolve the objection informally. The QSF Trustee may resolve such
objection, including by agreeing to a compromise of the asserted claims,
without order of the Bankruptcy Court. Upon the resolution of the
objection, the asserted claim shall be an Allowed Settlement Claim as
agreed-upon by the QSF Trustee and the party who submitted such Proof
of Claim. If the QSF Trustee is unable to informally resolve any
objections, then on or before the ninetieth (90th) day following the
Settlement Claim Objection Deadline (the “Formal Objection Deadline”)
the QSF Trustee shall file one or more formal written objections to the
Settlement Claims still in dispute with any court of competent jurisdiction
pursuant to section (h) herein. The QSF Trustee may extend the Formal
Objection Deadline with permission from the Bankruptcy Court. Any
such formal objections filed by the QSF Trustee shall be subject to the
procedures ordinarily applicable to claims objections under the
Bankruptcy Rules and the Bankruptcy Court’s Local Rules of Practice and
Procedure, or, as applicable, to the ordinary rules and practices of another
court of competent jurisdiction.
Within thirty (30) days following the settlement, or final adjudication, of
all formal objections to Settlement Claims, the QSF Trustee shall file with
the Bankruptcy Court an affidavit stating: (i) the total number, and
aggregate dollar amount of, all Allowed Settlement Claims; (ii) the total
number, and aggregate dollar amount of, all Membership Fee Claims that
have become Allowed Settlement Claims; (iii) the total number, and
5
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aggregate dollar amount of, all 1967-1973 Capital Equity Credit Claims
that have become Allowed Settlement Claims; and (iv) the total number,
and aggregate dollar amount of, all 1982-2004 Proceeds Claims that have
become Allowed Settlement Claims.
v.

Supplemental or Revised Procedures. Upon good cause, and with the
approval of the Bankruptcy Court following the filing of a written motion,
the QSF Trustee may implement supplemental procedures related to the
Settlement Claims allowance process, as may be needed to promote
fairness and efficiency.

l. Calculation of Allowed Claim Amounts.
i.

Membership Fee Claim. A Membership Fee Claim is a claim based on the
cancellation of any membership in the Cooperative of the holder of such
claim without the consent of such holder and without a hearing. A
Membership Fee Claim shall be in the amount of $5 for each such
cancelled share of stock owned by the claim holder.
Upon request, the Cooperative shall provide to the QSF Trustee digital
information in its possession that is reasonably necessary to allow the QSF
Trustee to determine the membership information, including FC Number,
of membership cancellations which occurred without the consent of such
holder and without a hearing.

ii.

1967-1973 Capital Equity Credit Claim. A 1967-1973 Capital Equity
Credit Claim is a claim based on any Capital Equity Credits belonging to
the holder of such claim from crops consigned for sale to, and sold by, the
Cooperative in crop years 1967-1973. A 1967-1973 Capital Equity Credit
Claim shall be in the amount of the face value of all such unredeemed
Capital Equity Credits owned by the claim holder. For the sake of clarity,
a 1967-1973 Capital Equity Credit Claim may not be based on any 19671973 Capital Equity Credits that have already been redeemed.
Upon request, the Cooperative shall provide to the QSF Trustee digital
information in its possession that is reasonably necessary to allow the QSF
Trustee to determine the membership information, including FC Number,
and face value of all unredeemed capital equity credits from crop years
1967-1973.
1982-2004 Proceeds Claim. The amount of a holder’s 1982-2004
Proceeds Claim will be determined based on the ratio of the “no net cost
assessments” paid by that holder in crop years 1982 through 2004, to the
total of all “no net cost assessments” paid by all holders of Allowed 19822004 Proceeds Claims in crop years 1982 through 2004 (as to each 19822004 Proceeds Claim holder, the “NNCA Ratio”). In other words, the
amount of a given 1982-2004 Proceeds Claim will be determined based on
6
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that claim holder’s individual share of all of the “no net cost assessments”
paid by all holders of Allowed 1982-2004 Proceeds Claims for crop years
1982 through 2004.
For example, if a particular Allowed 1982-2004 Proceeds Claim holder
paid $100,000 in “no net cost assessments” in crop years 1982 through
2004, and the total of all “no net cost assessments” paid by all holders of
Allowed 1982-2004 Proceeds Claims in crop years 1982 through 2004
was $10 million, that particular holder’s NNCA Ratio would be 1%.
Consequently, that particular holder would be entitled to a distribution in
the amount of 1% of the Settlement consideration available to holders of
Allowed 1982-2004 Proceeds Claims on account of his, her, or its
Allowed 1982-2004 Proceeds Claim, pursuant to section (n)(i) of these
procedures.
The Settlement consideration available to holders of Allowed 1982-2004
Proceeds Claims (the “1982-2004 Proceeds Claims Settlement
Consideration”) shall be the assets of the QSF (with the exception of the
Senior Capital Equity Credits), net of Settlement Class Counsel Fees,
Settlement Class Counsel Costs, Expenses of the Lewis Certified
Settlement Class, Settlement Class Representative Service Payments, the
Initial Distribution (as defined below), and all funds determined by the
QSF Trustee to be necessary for the administration of the QSF.
An asserted 1982-2004 Proceeds Claim shall be deemed to be in the
correct amount if it: (i) asserts the correct amount of “no net cost
assessments” paid by the party asserting such claim on account of crop
years 1982 through 2004, and/or asserts the correct quantity of flue-cured
tobacco delivered to the Cooperative by such party in exchange for price
support, or otherwise delivered, consigned for sale, or sold to the
Cooperative, in each crop year beginning with 1984 and ending with 2004;
and (ii) does not contain any incorrect assertions with respect to such “no
net cost assessment” amounts and/or quantities of crops.
Upon request, the Cooperative shall provide to the QSF Trustee digital
information in its possession that is reasonably necessary to allow the QSF
Trustee to determine the correct NNCA Ratios for all asserted 1982-2004
Proceeds Claims, or, as applicable, to decide that a given asserted 19822004 Proceeds Claim should not become an Allowed Settlement Claim.
m. Necessity of Filing a Proof of Claim. Any Settlement Class Member, Original
Opt-Out, or other opt-out (except as provided in section (o) of these procedures),
who fails to file a timely and self-supporting Proof of Claim asserting a
Membership Fee Claim, 1967-1973 Capital Equity Credit Claim, and/or 19822004 Proceeds Claim substantially in accordance with these procedures and the
instructions in the Notice and Proof of Claim Form shall not be entitled to receive
a distribution from the QSF. For the avoidance of doubt, such party shall have no
7
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rights against the Reorganized Debtors of any kind on account of any claims that
arose prior to the Confirmation Date, including without limitation any
Membership Fee Claim, 1967-1973 Capital Equity Credit Claim, and/or 19822004 Proceeds Claim.
n. Disbursements from QSF to Settlement Class Members.
i.

Allocation of cash and order of distribution. The funds of the QSF, net of
Settlement Class Counsel Fees, Settlement Class Counsel Costs, Expenses
of the Lewis Certified Settlement Class, Settlement Class Representative
Service Payments, and all funds necessary for the administration of the
QSF, shall first be distributed to holders of Allowed Membership Fee
Claims and Allowed 1967-1973 Capital Equity Credit Claims to the extent
necessary to pay such claims in full (the “Initial Distribution”). If the QSF
holds insufficient funds to pay all Allowed Membership Fee Claims and
Allowed 1967-1973 Capital Equity Credit Claims in full, then the Initial
Distribution shall be made on a pro rata basis, based upon each recipient’s
Allowed Membership Fee Claim and/or 1967-1973 Capital Equity Credit
Claim amount. The term “pro rata” as used herein shall mean the quotient
of each individual Allowed Membership Fee Claim and/or Allowed 19671973 Capital Equity Credit Claim amount over the aggregate amount of all
such Allowed Claims. In his discretion, the QSF Trustee may make the
Initial Distribution in a series of two or more partial disbursements (i.e., one
or more interim disbursements, followed by a final disbursement). However,
all such partial disbursements must be made on a pari passu basis to all
claimants entitled to receive the Initial Distribution. The Initial Distribution
shall not be deemed complete until all Allowed Membership Fee Claims and
Allowed 1967-1973 Capital Equity Credit Claims have been paid in full.
The Trustee shall determine the timing of the disbursement(s) comprising the
Initial Distribution in its discretion.
Following the completion of the Initial Distribution, the QSF Trustee shall
distribute the 1982-2004 Proceeds Claims Settlement Consideration to
holders of Allowed 1982-2004 Proceeds Claims. Each such claim holder’s
total distribution shall be calculated by multiplying such claim holder’s
NNCA ratio by the total amount of the 1982-2004 Proceeds Claims
Settlement Consideration. In his discretion, the QSF Trustee may make
distributions to holders of Allowed 1982-2004 Proceeds Claims in a series
of two or more disbursements (i.e., one or more interim disbursements,
followed by a final disbursement). However, all such partial disbursements
to holders of Allowed 1982-2004 Proceeds Claims must be made on a pari
passu basis to all such holders. The Trustee shall determine the timing of the
disbursement(s) to holders of Allowed 1982-2004 Proceeds Claims in his
discretion.

ii.

Distribution of cash. The QSF Trustee shall be responsible for making all
distributions of funds from the QSF and shall make all such distributions
8
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in conformity with applicable law. Beginning with the first year that the
QSF Trust commences distributions, the QSF Trustee will provide each
recipient with a notice advising such recipient to seek his or her own tax
advice regarding the potential tax consequences of the distributions and
expenses of the QSF Trust. This notice will be included with each
distribution. The QSF Trustee shall deliver distributions by check, via
first class U.S. Mail postage prepaid or other payment method which the
QSF Trustee may, in its sole discretion, determine is reasonably
appropriate, to each Settlement Class Member and, if and to the extent
applicable, Original Opt-Out and/or other opt-out (to their last known
address, or to such other address as such parties may provide to the QSF
Trustee or that the QSF Trustee may locate), in accordance with applicable
law. By accepting his, her, or its distribution from the QSF, each recipient
agrees that he, she, or it will be solely responsible for all tax liabilities
stemming from the payment of such distribution; provided however that
the QSF Trustee shall be solely responsible for any tax withholdings
required by applicable law with respect to distributions, and for
transmitting such withheld funds to the applicable taxing authority/ies.
iii.

Time bar for cash payments. Checks issued by the QSF Trustee on
account of Allowed Settlement Claims shall be null and void if not
negotiated within one hundred twenty (120) days from and after the date
of issuance. After such date, all Claims related to such voided check shall
be discharged and forever barred and the QSF shall retain all monies
related thereto, and such funds will be included in a future distribution to
claimholders.

iv.

Allocation and Distribution of Senior Capital Equity Credits. The Senior
Capital Equity Credits shall be allocated only amongst, and distributed
only to, holders of Allowed 1982-2004 Proceeds Claims. Allocation shall
be determined based on each such holder’s NNCA Ratio, except to the
extent otherwise required by applicable non-bankruptcy law. The Senior
Capital Equity Credits shall be distributed pursuant to section 3.8 of the
Plan, the Cooperative’s by-laws, and applicable non-bankruptcy law.

o. Claims (if any) of Original Opt-Outs and/or other opt-outs.
i.

If applicable, any Class 5 Claims that may be asserted by Original OptOuts and/or other opt-outs shall be asserted, if at all, solely against the
QSF pursuant to these procedures, and, to the extent that such Claims
become Allowed Settlement Claims pursuant to these procedures, such
Claims shall be afforded treatment under these procedures identical to the
treatment of the claims of Settlement Class Members, in full and final
satisfaction, release, settlement, and discharge of such Claims. Any Class
5 Claims asserted by Original Opt-Outs and/or other opt-outs that become
Allowed Settlement Claims pursuant to these procedures shall be deemed
Allowed Claims under section 3.8 of the Plan.
9
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If an Original Opt-Out or other opt-out filed a proof of claim prior to the
general bar date in the Chapter 11 Cases, and such proof of claim has not
been the subject of an objection asserted in the Chapter 11 Cases (except
to the extent that such objection was withdrawn or overruled by the
Bankruptcy Court), such proof of claim shall constitute the Settlement
Claim of such Original Opt-Out or other opt-out in the absence of the
filing of a Proof of Claim under these procedures. The QSF Trustee, in his
sole discretion, may either object to such Settlement Claim pursuant to the
QSF Claims and Distribution Procedures, or allow it as against the QSF in
the asserted amount.
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UNITED STATES BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF NORTH CAROLINA
IN RE: U.S. TOBACCO COOPERATIVE INC., ET AL. – CASE NO. 21-01511-5-JNC

NOTICE AND PROOF OF CLAIM FORM
NOTICE AND PROOF OF CLAIM FORM FOR
MEMBERS OF LEWIS CERTIFIED SETTLEMENT CLASS AND OPT-OUTS
On July 7, 2021, U.S. Tobacco Cooperative Inc. (the “Cooperative”), U.S. FlueCured Tobacco Growers, Inc., Premier Manufacturing, Inc., Franchise Wholesale Co.,
L.L.C., Big South Distribution, LLC, and King Maker Marketing, Inc. (collectively, the
“Debtors”) filed bankruptcy cases under Chapter 11 the Bankruptcy Code, which are
currently pending in the U.S. Bankruptcy Court for the Eastern District of North
Carolina (the “Bankruptcy Court”) under lead case no. 5:21-bk-1511.
On February 2, 2022, following a two-day mediation session, the Debtors reached
a comprehensive global settlement (the “Lewis Class Settlement”) with the class of
plaintiffs (the “Lewis Class”) certified by the state court in the case captioned Lewis et
al. v. Flue-Cured Tobacco Cooperative Stabilization Corporation, Case Nos. 05-CVS-188
and 05-CVS-1938, pursuant to which the parties agreed to resolve all of the Lewis
Class’s asserted claims, interests, and rights. Pursuant to the Lewis Class Settlement,
the parties agreed that the Lewis Class shall be certified by the Bankruptcy Court for
settlement purposes only (the “Lewis Certified Settlement Class”), and that the Debtors
and/or Reorganized Debtors shall make certain distributions of cash and Capital Equity
Credits to a qualified settlement fund (the “QSF”), the assets of which would then be
allocated amongst, and distributed to, the members of the Lewis Certified Settlement
Class pursuant to certain procedures. The Bankruptcy Court has approved certain QSF
Claims and Distribution Procedures (“QSF Procedures”). A copy of the QSF Procedures,
along with additional relevant information, can be viewed at the following website:
https://omniagentsolutions.com/ustobacco
YOU HAVE BEEN IDENTIFIED AS A POSSIBLE MEMBER OF THE LEWIS
CERTIFIED SETTLEMENT CLASS OR AN OPT-OUT. IN ORDER TO RECEIVE A
DISTRIBUTION FROM THE QSF ON ACCOUNT OF ANY CLAIMS THAT YOU MAY
POSSESS, YOU MUST SUBSTANTIALLY COMPLETE THE PROOF OF CLAIM FORM
BELOW (“PROOF OF CLAIM”) AND RETURN YOUR COMPLETED PROOF OF CLAIM
TO THE QSF TRUSTEE PURSUANT TO THE ENCLOSED INSTRUCTIONS. PLEASE
NOTE THAT YOUR FULLY COMPLETED PROOF OF CLAIM AND ALL SUPPORTING
DOCUMENTATION MUST BE MAILED SO THAT IT IS ACTUALLY RECEIVED BY THE
QSF TRUSTEE ON OR BEFORE ____, 2023, AT 5:00 P.M. EST (THE “SETTLEMENT
CLAIM BAR DATE”).
Please refer to the enclosed instructions for more information on how to fill out
and submit the Proof of Claim Form.
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NOTICE AND PROOF OF CLAIM FORM
ITEM A. PROOF OF CLAIM FORM
1. Please provide
your name,
phone number
address, and
email address

Name
Phone Number

Address
Email Address
2. What is the
Flue Cured
Member
Number for
which you are
asserting a
claim?
3. Are you
asserting a
claim for any
additional
member
numbers other
than the one
listed above?
4. Are you the
original holder
of the above
referenced flue
cured member
number?

Flue Cured Member Number

 ܆Yes. Please list all additional numbers below:
______________________________________________________
 ܆No.

 ܆Yes.
 ܆No. Please list all relatives for which you are asserting a claim for:
_____________________________________________________________
_____________________________________________________________
Please list all addresses known to you associated with the
above referenced flue cured member number:
_____________________________________________________________
_____________________________________________________________
_____________________________________________________________
All evidence supporting the passage of ownership and the current
owner’s present Claim to legal ownership of such Claim(s) must be
attached to this form, such as an executed assignment document or a
probated will.
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NOTICE AND PROOF OF CLAIM FORM
5. Identify the
bases for the
Claim:

A. Did the original holder of the flue cured member number
referenced above market flue cured tobacco during the years 19671973?
܆No
տYes
B. Did the original holder of the flue cured member number
referenced above market flue cured tobacco during the years 19822004?
܆No
տYes
C. Did the original holder of the flue cured member number
referenced above market flue cured tobacco to a leaf dealer or a
manufacturer between the years 2000 and 2004?
܆No
տYes. Please provide total pounds marketed during each of the following
years:
2000: ____________lbs.
2001: ____________lbs.
2002: ____________lbs.
2003: ____________lbs.
2004: ____________lbs.
D. Did the original holder of the flue cured number referenced above
market flue cured tobacco after 2004?
܆No
տYes

6. Where should
notices and
payments be
sent?

Where should notices be sent?

Where should payments be sent?
(if different)

Name

Name

Number

Street

City
State
Contact phone:

Number
Zip Code

Contact email:

City
State
Contact phone:
Contact email:

3
\58037100\1

Street
Zip Code

Case 21-01511-5-JNC

Doc 806 Filed 06/23/22 Entered 06/23/22 13:51:28
of 128

Page 123

NOTICE AND PROOF OF CLAIM FORM
ITEM B. CERTIFICATIONS
By signing this Proof of Claim, the undersigned certifies that:
(a)

that either: (i) the undersigned is the current owner of the Class
Member Claim being asserted; or (ii) the undersigned is an authorized
signatory for the Class Member Claim being asserted.

(b)

that no other Proof of Claim with respect to the Class Member Claim
identified in Item A have been cast or, if any other Proof of Claim has
been submitted with respect to such Class Member Claim, then any
such earlier Proof of Claims are hereby revoked; and

(c)

that the undersigned has examined the information in this Class
Member Claim and has a reasonable belief that the information is true
and correct.

I declare under penalty of perjury that information provided by me in this Proof of Claim
is true and correct.
Name of Owner of Class Member Claim:
Date:
Signature:
Name of Signatory:
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INSTRUCTIONS FOR PROOF OF CLAIM FORM
1. How do I fill out the Proof of Claim Form?

You may use the following instructions to answer each of the questions in the Proof of
Claim Form.
Item A – Proof of Member Claim.
Question 1: Please provide your name, phone number, address and email
address. Write the name of the current owner of the Class Member Claim who is
filing this claim and provide the additional requested information.
Question 2: What is the Flue Cured Member Number for which you are asserting
a claim? Please provide the 6-digit Flue Cured Member Number for which you are
asserting a claim.
Question 3: Are you asserting a Claim for any additional Flue Cured Member
Numbers other than the one listed above? If you are asserting a Class Member
Claim based on more than one Flue Cured Member Numbers, please provide the
additional 6-digit Flue Cured Member Number for which you are asserting a
claim.
Question 4: Are you the original holder of the above referenced flue cured member
number? If you are the original owner of the Class Member Claim, check the
“Yes” box. If the original owner of the Class Member Claim transferred it to you,
check the “No” box. Then identify the original owner of the Class Member Claim,
any intermediary owners of the Class Member Claim, and the manner in which
the Class Member Claim was transferred.
For example, if your father is deceased and held a Capital Equity Credit Claim
that you inherited, you should identify your father as the original owner, and
state that you are the current owner via inheritance. If you inherited the Class
Member Claim from your deceased father, who had previously inherited the Class
Member Claim from your deceased grandfather, please identify your grandfather
as the original owner and your father as the intermediary owner. If you are not
the original holder of the Class Member Claim, then you will need to provide
documentation showing that you are the legal holder of such Claim, such as
an executed assignment document or a probated will.
Question 5: Identify the bases for the Claim. Please answer each of the questions
under Question 5. Your answers to these questions will identify the bases for
your Claim.
You must submit documents with the Proof of Claim Form supporting the
existence of your Class Member Claim (e.g., FC membership card, receipts
for delivery of tobacco to a leaf dealer or manufacturer, etc.).
Question 6: Where should notices and payments to the creditors be sent? Fill in
the address of the person who should receive notices issued during the
Cooperative’s bankruptcy case. A separate space is provided for the payment
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INSTRUCTIONS FOR PROOF OF CLAIM FORM

address if it differs from the notice address. The creditor has a continuing
obligation to keep the QSF Trustee informed of his or her current address.
Item B – Certifications
By signing the Proof of Claim, you are certifying to the Bankruptcy Court as to
each of the representations in (a) – (c). Upon completion of the Proof of Claim,
write the name of the current owner of the Class Member Claim and date. Then
sign the Proof of Claim and state the name of the person signing.
2. What is the amount of my claim?
The amount of any valid claim cannot be determined until all claims are reviewed and
the number of valid claims is determined. For additional information regarding the
calculation of allowed claim amounts please refer to the QSF Procedures.
3. What is the deadline for submitting the Proof of Claim Form?
The completed Proof of Claim Form and supporting documents must be mailed to the
QSF Trustee at [ADDRESS], so that the documents are actually received by the QSF
Trustee no later than ____, 2022, at 5:00 P.M. EST.
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EXHIBIT D
Rejected Contracts Schedule
Contract
None.

LEGAL\57939424\1

Contracting Debtor
N/A

Counterparty
N/A

Rejection Date
N/A
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Officers and Employees on the Effective Date
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Schedule of Compensation and Benefit Information for
Officers and Employees on the Effective Date1
All employees and officers of the Debtors, with the exception of CEO Oscar House and CFO Keith
Merrick, are paid either wages or salaries as described in the Debtors’ Motion for Entry of Interim
and Final Order (A) Authorizing the Debtors to Pay and Perform All Employee Obligations, (B)
Directing Banks to Honor All Related Transfers, and (C) Granting Related Relief, at Dkt. No. 9
(the “Wage Motion”), and the Debtors’ Application for Approval of Officer and Director
Compensation at Dkt. No. 13.
With respect to 19 non-officer and non-insider employees of the Debtor, identified under seal at
Dkt. No. 311, they will receive additional compensation pursuant to the Key Employee Retention
Program implemented by the Debtors as described in the Debtors’ Motion for Approval of Key
Employee Retention Plan at Dkt. No. 307.
The compensation of CEO Oscar House and CFO Keith Merrick is governed by separate
employment agreements entered into by the Debtors prior to the Petition Date. Specifically, Mr.
House shall be compensated pursuant to the terms of that certain Executive Employment
Agreement, dated January 15, 2019, which agreement is scheduled to renew on or about January
15, 2023. Mr. Merrick shall be compensated pursuant to the terms of that certain Executive
Employment Agreement, dated March 1, 2021, which agreement is scheduled to renew on or about
March 1, 2023.
The Debtors’ officers and employees are eligible to participate in benefit programs described in
detail in the Wage Motion pursuant to their applicable terms, including health insurance, dental
and vision insurance, life insurance, accidental death and dismemberment insurance, long term
disability coverage, HSA and FSA programs, 401k plan, tuition reimbursement plan, and COBRA
program. Additionally, the Debtors maintain a pension plan for the benefit of certain former
employees as described in the Wage Motion. Current employees of the Debtors are not eligible
for participation in the pension plan.
The by-laws of the Cooperative and the operating agreements of the Subsidiaries provide, among
other things, that the Debtors shall indemnify each of their officers and employees with respect to
certain claims arising from acts performed within the scope of his or her employment. In addition,
the Cooperative has agreed pursuant to the Executive Employment Agreement with CFO Keith
Merrick to indemnify him for certain claims arising from acts performed within the scope of his
employment, as described fully in the agreement.

1

All undefined terms used herein shall have the meanings ascribed to them in the Third Amended Joint
Plan of Reorganization of U.S. Tobacco Cooperative, Inc. and Its Affiliated Debtors [Dkt. No. 646].
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