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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PHASEBIO PHARMACEUTICALS, INC. ) Case No. 22-________ (___) 
 )  

Debtor.1 )  
 )  

DECLARATION OF LAWRENCE PERKINS 
IN SUPPORT OF THE CHAPTER 11 PETITION AND FIRST DAY MOTIONS 

I, Lawrence Perkins, hereby declare under penalty of perjury: 

1. I am the founder and Chief Executive Officer of SierraConstellation Partners LLC 

(“SCP”).  SCP is an interim management, consulting and advisory firm that specializes in 

corporate restructurings, operations improvement, litigation analytics, valuations, and bankruptcy 

case management services, with headquarters in Los Angeles and offices in New York, Boston, 

Houston, Dallas, and Seattle.  SCP has extensive experience working with and for distressed 

companies in complex financial and operational restructurings, both out-of-court and in chapter 11 

proceedings throughout the United States.  SCP professionals have advised debtors, creditors, and 

equity constituents in numerous reorganizations, which advisory services have included financial 

analysis and budgeting, forecasting, cash management, operational assessments and 

improvements, and the provision of interim management.  SCP has advised companies with annual 

sales ranging from $20 million to over $800 million in a broad range of industries.  SCP is 

nationally recognized as one of the preeminent turnaround firms and is well respected in the 

turnaround industry.  

 
1 The last four digits of the debtor’s federal tax identification number are 5697. The debtor’s principal office is located 
at 1 Great Valley Parkway, Suite 30, Malvern, Pennsylvania 19355. 

Case 22-10995    Doc 2    Filed 10/23/22    Page 1 of 59



 

 

2 
 
RLF1 28132950v.1 

2. SCP has diverse experience, knowledge, and reputation in the restructuring of 

businesses in a variety of industries, including pharmaceutical companies, which it understands is 

relevant to this case.  SCP also has provided services as a chief restructuring officer in other 

chapter 11 cases.   

3. On October 18, 2022, by resolution of the Board of Directors (the “Board”) of 

PhaseBio Pharmaceuticals, Inc. (“PhaseBio” or the “Debtor”), I was appointed Chief 

Restructuring Officer (“CRO”) of the Debtor. 2 I have been authorized by the Board to submit this 

declaration in support of the First Day Motions (as defined herein). 

4. Prior to my appointment, SCP was retained by the Debtor to perform financial 

analyses and support the efforts of the Debtor and its advisors regarding the evaluation of strategic 

alternatives leading up to its restructuring. 

5. In my capacity as an advisor to PhaseBio and now its CRO, I am familiar with the 

facts and circumstances set forth herein, which are based on my actual knowledge as well as 

information and advice provided to me by the Debtor’s management, professionals, attorneys, and 

advisors, and by professionals employed by SCP also providing services to the Debtor.  In addition, 

the statements made herein are based, in whole or part, upon my review of public and non-public 

documents and my discussions with members of the Debtor’s management team and advisors on 

whom I have relied.  I am generally familiar with the Debtor’s businesses, financial condition, 

day-to-day operations, and books and records.  Except as otherwise noted, I have personal 

knowledge of the matters set forth herein or have gained knowledge of such matters from the 

Debtor’s employees or retained advisers in the ordinary course of my responsibilities.  I believe, 

to the best of my knowledge, that the facts and circumstances set forth herein and in the First Day 

 
2 A separate application for approval of my retention as CRO will be submitted to the Court in due course. 
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Motions are true and correct. References to the Bankruptcy Code (as defined herein), the 

chapter 11 process, and related legal matters are based on my understanding of such in reliance on 

the explanation provided by, and the advice of, counsel to the Debtor.  If called upon to testify, I 

would testify competently to the facts set forth in this declaration.   

6. On the date hereof (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101–1532 

(the “Bankruptcy Code”), with the United States Bankruptcy Court for the District of Delaware 

(the “Court”).  To minimize the adverse effects on its business and the value of its estate, the 

Debtor has filed motions and pleadings seeking various types of “first day” relief (collectively, the 

“First Day Motions”).  I submit this declaration to assist the Court and parties in interest in 

understanding the circumstances compelling the commencement of the chapter 11 case (the 

“Case”) and in support of the Debtor’s chapter 11 petition and First Day Motions filed 

contemporaneously herewith.   

7. To better familiarize the Court with its business, the circumstances leading up to 

the Case, and the relief the Debtor is seeking in the First Day Motions, I have organized this 

declaration into four sections.  Part I provides background information on the Debtor’s corporate 

history and operations.  Part II offers detailed information on the Debtor’s prepetition capital 

structure.  Part III describes the circumstances leading to the filing of this Case.  Part IV 

summarizes the relief requested in and the factual basis that supports the First Day Motions. 

I. BACKGROUND 

A. The Debtor’s Corporate Structure and History 

8. The Debtor is a corporation organized under the laws of the State of Delaware, with 

principal office located at 1 Great Valley Parkway, Suite 30, Malvern, Pennsylvania 19355.  The 
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Debtor leases research and development and administrative space at two locations in Malvern, 

Pennsylvania, as well as additional administrative space in San Diego, California. 

9. Founded in 2002, PhaseBio is a clinical-stage biopharmaceutical company focused 

on the development and commercialization of novel therapies for cardiovascular diseases.  The 

Debtor has no subsidiaries, and its common stock is publicly traded and listed on the Nasdaq 

Global Market under the symbol “PHAS”. 

B. The Debtor’s Business   

1. Overview  

10. PhaseBio’s business strategy is to identify, develop and commercialize novel 

therapies for cardiovascular diseases.  Its portfolio of products includes a number of clinical and 

pre-clinical candidates that are currently in varying stages of development, none of which has 

received regulatory approval to date. 

11. The U.S. Food and Drug Administration (“FDA”) and other regulatory authorities 

at the federal, state and local levels, as well as in foreign countries, extensively regulate, among 

other things, the research, development, testing, manufacture, quality control, import, export, 

safety, effectiveness, labeling, packaging, storage, distribution, record keeping, approval, 

advertising, promotion, marketing, post-approval monitoring and post-approval reporting of 

biologics such as those the Debtor is developing.  The process required by the FDA before biologic 

product candidates may be marketed in the United States is lengthy and complex, and generally 

involves the following steps: 

 completion of preclinical laboratory tests and animal studies performed in accordance with 
the FDA’s “Good Laboratory Practices” regulations;  

 submission of a request for authorization from the FDA to administer an investigational 
new drug product to humans (an “IND”), which must become effective before clinical trials 
may begin and must be updated annually or when significant changes are made;   
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 approval by an independent institutional review board or ethics committee at each clinical 
site before the trial is commenced;  

 performance of adequate and well-controlled human clinical trials to establish the safety, 
purity, and potency of the proposed biologic product candidate for its intended purpose;  

 preparation of and submission to the FDA of a biologics license application (a “BLA”) 
after completion of all pivotal clinical trials;3   

 satisfactory completion of an FDA Advisory Committee review, if applicable;  

  a determination by the FDA within 60 days of its receipt of a BLA that the applicant may 
file the application for review;   

 satisfactory completion of an FDA pre-approval inspection of the manufacturing facility 
or facilities where the proposed product is produced to assess compliance with the FDA’s 
“commercial Good Manufacturing Practices” regulations and to assure that the facilities, 
methods and controls are adequate to preserve the biological product’s continued safety, 
purity and potency and of selected clinical investigation sites to assess compliance with the 
FDA’s “Good Clinical Practices” regulations; and   

 FDA review and approval of the BLA to permit commercial marketing of the product for 
particular indications for use in the United States. 

2. The Debtor’s Product Portfolio 

a) Bentracimab 

12. The Debtor has been pursuing development of its lead product candidate, 

bentracimab (also known as PB2452), since November 2017.4  Bentracimab is a novel reversal 

 
3 For purposes of BLA approval, human clinical trials are typically conducted in three sequential phases that may 
overlap.  In Phase 1, the investigational product is initially introduced into healthy human subjects or patients with the 
target disease or condition. These studies are designed to test the safety, dosage tolerance, absorption, metabolism and 
distribution of the investigational product in humans, the side effects associated with increasing doses and, if possible, 
to gain early evidence on effectiveness.  In Phase 2, the investigational product is administered to a limited patient 
population with a specified disease or condition to evaluate the preliminary efficacy, optimal dosages and dosing 
schedule and to identify possible adverse side effects and safety risks.  Multiple Phase 2 clinical trials may be 
conducted to obtain information prior to beginning larger and more expensive Phase 3 clinical trials.  In Phase 3, the 
investigational product is administered to an expanded patient population to further evaluate dosage, to provide 
statistically significant evidence of clinical efficacy and to further test for safety, generally at multiple geographically 
dispersed clinical trial sites. These clinical trials are intended to establish the overall risk/benefit ratio of the 
investigational product and to provide an adequate basis for product approval. 

4 The Debtor acquired worldwide rights to develop and commercialize bentracimab pursuant to a license agreement 
the Debtor entered into with MedImmune Limited (a subsidiary of AstraZeneca) on November 21, 2017. 
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agent for the antiplatelet drug ticagrelor.  Ticagrelor is marketed and sold by AstraZeneca under 

the brand name “Brilinta,” and is widely prescribed to reduce the rates of death, heart attack and 

stroke in patients with acute coronary syndrome, or who have previously experienced a heart 

attack.  Due to ticagrelor’s antiplatelet activity, patients on ticagrelor have an elevated risk of 

spontaneous bleeding.  In addition, patients on ticagrelor who need urgent surgery cannot wait the 

recommended five days for ticagrelor’s effect to dissipate and are at increased risk of major 

bleeding during and after surgery.  There are currently no other known reversal agents approved 

or in clinical development for ticagrelor or any other antiplatelet drugs.  Upon approval, 

bentracimab would be the only therapeutic agent available for specific reversal of ticagrelor.  The 

availability of bentracimab as a specific reversal agent could expand ticagrelor’s use by mitigating 

concerns regarding bleeding risk and uniquely position ticagrelor as the only oral antiplatelet drug 

with a reversal agent. 

13. In March 2020, PhaseBio commenced a global, multi-center, non-randomized, 

open-label Phase 3 trial for bentracimab (the “REVERSE-IT Trial”), in which it planned to enroll 

a total of 200 ticagrelor patients with uncontrolled major or life-threatening bleeding or requiring 

urgent surgery or an invasive procedure.  In November 2021, PhaseBio published REVERSE-IT 

Trial results for patients requiring urgent surgery or an invasive procedure, which demonstrated 

that bentracimab immediately and sustainably reversed the antiplatelet effects of ticagrelor and 

was generally well tolerated by patients, with only five drug-related non-serious adverse events 

reported in three individuals.  The cohort of patients requiring urgent surgery or an invasive 

procedure has been fully enrolled, and trial sites have since shifted focus to enrolling patients with 

uncontrolled major or life-threatening bleeding events. 
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14. Based on feedback from the FDA, the Debtor intends to seek approval of 

bentracimab in the United States through an accelerated approval process to treat patients who 

present with uncontrolled bleeding or require surgery.  The Debtor is currently targeting 

submission of a BLA to the FDA for bentracimab in mid-2023. 

15. To date, the Debtor estimates that it has invested approximately $192.9 million in 

pursuing the development and intended commercialization of bentracimab (which amount is 

separate and apart from any investment made by SFJ Pharmaceuticals, X, Ltd. (“SFJ”) pursuant 

to the CDA (as defined and described further below)). 

b) PB6440 

16. PhaseBio’s development pipeline also includes PB6440, which the Debtor acquired 

from Viamet Pharmaceuticals Holdings, LLC and its wholly-owned subsidiary, Selenity 

Therapeutics (Bermuda), Ltd., in January 2020.  PB6440 is a highly selective aldosterone synthase 

inhibitor being developed for treatment-resistant hypertension.  The Debtor initiated IND-enabling 

studies for PB6440 in 2021 and plans to submit an IND in 2023.  The Debtor is also targeting 

beginning a first-in-human trial for PB6440 in 2023.   

c) ELP Technology 

17. PhaseBio has also developed proprietary technology based on recombinant 

biopolymers referred to as elastin-like polypeptides (“ELPs”), which significantly improve the 

stability of peptides and proteins and enable use of natural or minimally altered peptide sequences.  

This technology allows for long-term liquid stability, which is important for injectable products, 

and also enables product formulations that release over time after they are administered. 

18. PhaseBio is working to apply its ELP technology to the development of novel 

product candidates, with a focus on peptides and proteins that are scientifically or clinically 

validated but where a suboptimal half-life, stability and delivery limit their potential therapeutic 
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applications.  Its more advanced ELP pre-clinical programs include: (a) Glucagon-like peptide-2, 

or GLP-2, which is a potential treatment for patients with short bowel syndrome, Crohn’s disease 

or mucositis in patients undergoing cancer treatment; and (b) C-type natriuretic peptide, which is 

a regulator of bone growth and can rescue defects that cause achondroplasia resulting in dwarfism. 

3. Intellectual Property Rights 

19. The Debtor’s commercial success depends in part upon its ability to: (a) obtain and 

maintain proprietary protection for its current and future product candidates, its ELP technology, 

and related discoveries; (b) operate without infringing on or otherwise violating the proprietary 

rights of others; and (c) prevent others from infringing or otherwise violating its proprietary rights.  

The Debtor’s intellectual property strategy relies on a combination of patent, trade secret and 

trademark laws in the United States and other jurisdictions and on license and confidentiality 

agreements to protect its proprietary technology and brand.   

20. As of the Petition Date, the Debtor held in-licenses to or owned at least 22 patent 

families, including 29 U.S. patents, 14 U.S.  patent applications, 161 foreign patents and 87 foreign 

patent applications. 

4. Key Contracts 

a) The SFJ Co-Development Agreement 

21. The development of new pharmaceutical products is a lengthy, capital intensive, 

and uncertain process.  Investing in pre-commercial companies like PhaseBio is generally a high 

risk, high reward proposition, and debt financing at the scale required to finance clinical trials is 

not typically available.  Instead, such companies rely on various risk capital investment vehicles 

(primarily equity capital) to meet their funding needs. 

22. On January 9, 2020, the Debtor entered into a Co-Development Agreement (the 

“CDA”) with SFJ to obtain the investment funds needed to support the global development of 
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bentracimab, the Debtor’s lead drug candidate.  Pursuant to the CDA, SFJ agreed to provide up to 

a $120 million investment, comprised of (a) $90 million in initial funding, and (b) up to $30 

million in additional funding.  The Debtor was eligible and elected to receive the full $30 million 

in additional funding on December 15, 2021, having met certain clinical development milestones, 

and SFJ has invested approximately $11.3 million of that amount to date.  Accordingly, as of the 

Petition Date, SFJ has invested a total of approximately $101.3 million with the Debtor pursuant 

to the CDA.  The CDA provides that SFJ will receive highly lucrative, return-on-investment 

payments only if the Debtor receives future regulatory approvals (collectively, the “Contingent 

Return-On-Investment Payments”).   

23. Under the CDA, the Debtor has primary responsibility for overall clinical 

development strategy and regulatory activities for bentracimab, including with respect to the 

Phase 1 and Phase 2 studies.  With respect to the Phase 3 trial, the Debtor has primary 

responsibility for clinical development and regulatory activities for bentracimab in the United 

States and the European Union, while SFJ was designated to have primary responsibility for 

clinical development and regulatory activities for bentracimab in China and Japan and to provide 

clinical trial operational support in the European Union.  The Debtor and SFJ agreed to use 

commercially reasonable efforts to conduct and complete the REVERSE-IT Trial of bentracimab 

and for the Debtor to submit a BLA or its foreign equivalent within specified timelines to each of 

the FDA and the European Medicines Agency (the “EMA”).   

24. Notwithstanding SFJ’s limited development obligations under the CDA, the Debtor 

holds the bentracimab program assets, including all of the intellectual property and license rights 

and “know-how” required to complete the clinical development.  In particular, these program 

assets include the clinical trial data and research results associated with the development of 
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bentracimab, called the “Trial Data Package” (the “TDP”), which the Debtor creates, maintains, 

and controls.  Notwithstanding the Debtor’s actual ownership and control of the TDP, SFJ insisted 

that the CDA include language that designated SFJ as the purported “owner” of the TDP.  In light 

of SFJ’s foreign entity status and U.S. withholding tax requirements, SFJ required this designation 

so that it could take the most favorable tax position related to its receipt of the Contingent Return-

On-Investment Payments should bentracimab obtain regulatory approval in the future. 

25. However, it is the Debtor, not SFJ, that creates, maintains, and controls the TDP, 

and it is the Debtor that uses this clinical trial data in regulatory filings with FDA and other 

regulatory authorities as required under the CDA.  Indeed, in addition to lacking possession of the 

information needed for clinical development of bentracimab, SFJ has limited in-house capabilities 

to make use of that information in order to develop and secure regulatory approval, and has never 

independently pursued commercial sales of a pharmaceutical product.  

26. The CDA also expressly provides that the Research Results, a core part of the TDP, 

are “Confidential Information” of the Debtor rather than of SFJ.  Furthermore, under virtually all 

circumstances, the Debtor—not SFJ—is to be the ultimate owner of the TDP, with “ownership” 

reverting back to the Debtor by “purchasing” the TDP in exchange for the Contingent Return-On-

Investment Payments, plus an additional and minimal token payment.5   

27. Accordingly, the Debtor owns the TDP just as it owns the critical IND application 

and all other bentracimab program assets notwithstanding the insertion of the “ownership” 

language as part of SFJ’s tax structuring in the CDA. 

 
5 Specifically, the CDA provides that SFJ will transfer the TDP to the Debtor for the Return-On-Investment Payments, 
plus a minimal token payment, upon (a) termination the CDA or (b) receipt of regulatory approval of bentracimab in 
at least one of the jurisdictions covered under the CDA. 
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28. As referenced above, in return for its investment of up to $120 million with the 

Debtor, SFJ is to receive certain Contingent Return-On-Investment Payments if the Debtor 

receives regulatory approvals of bentracimab.  The Debtor’s obligation to make the following 

Contingent Return-On-Investment Payments is entirely contingent on bentracimab actually 

receiving approval by the FDA, EMA, and either of the applicable regulatory bodies for Japan or 

China, as follows:  

 upon FDA approval of a BLA for bentracimab, the CDA obligates the Debtor to pay SFJ 

up to $330 million, comprised of (a) an initial payment of $5.0 million and (b) an additional 

$325.0 million payable in seven annual installments; 

 if the EMA, or the national regulatory authority in certain European countries, authorizes 

a marketing approval for bentracimab, the CDA obligates the Debtor to pay SFJ up to 

$210 million, comprised of (a) an initial payment of $5.0 million and (b) an additional 

$205.0 million payable in seven annual installments; and 

 if either the applicable regulatory bodies for Japan or China approves a marketing 

application for bentracimab, the CDA obligates the Debtor to pay SFJ up to $60 million, 

comprised of (a) an initial payment of $1.0 million and (b) an additional $59.0 million 

payable in eight annual installments.   

29. In summary, if bentracimab receives broad regulatory approval, SFJ stands to 

receive up to $600 million, representing over a 500% return on its total committed investment of 

$120 million (although the Debtor estimates only $101.3 million of that commitment has been 

actually invested by SFJ to date), but nothing at all if regulatory approval is not obtained.  To date, 

none of these regulatory approvals has been received. 
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30. In an attempt to secure the Contingent Return-On-Investment Payments, the Debtor 

was required to grant SFJ a security interest in all of its assets.  This security interest covers not 

only all assets of the Debtor that are necessary for the manufacture, use or sale of bentracimab, but 

also all intellectual property and other assets related to the Debtor’s clinical development programs 

for unrelated products, such as PB6440.  Under a subordination agreement, SFJ’s security interest 

and ability to receive the Contingent Return-On-Investment Payments are subordinated to the 

Debtor’s senior secured debt. 

31. The CDA also gives SFJ a number of significant operational controls, blocking 

rights, and remedies, including the following: 

 Governance Rights.  The CDA provides for governance through multiple operating 

committees, including a Joint Commercial Committee, a Joint Development Committee, 

and a Joint Steering Committee (“JSC”), each with a different purview of decision making.  

The JSC is the most senior of the governance committees, with the parties’ respective 

Executive Officers (as defined in the CDA), among others, serving as members.  The 

unanimous approval of the JSC is required with respect to all matters within its decision-

making authority (including, among other things approving changes to the clinical 

protocols).  If the JSC cannot reach consensus on an issue for which it has decision-making 

authority following escalation of a dispute to the Executive Officers, then the Debtor has 

the final decision-making authority, but subject to SFJ’s termination and payment rights 

below.   

 Licensing Approval Rights.  The CDA also provides SFJ with significant approval rights 

over potential licensing transactions for bentracimab.  In particular, the CDA provides that 

the Debtor cannot enter into a licensing transaction for bentracimab without SFJ’s prior 
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written consent, and states that SFJ may withhold its consent if it believes that such 

licensing transaction would have a substantial likelihood of materially adversely impacting 

the Debtor’s ability to timely pay or satisfy its repayment obligations under the CDA.  

Furthermore, even if approved, any licensing transaction that includes the grant of rights 

to commercialize bentracimab in the United States is deemed to be a “Change of Control,” 

which, under the CDA, entitles SFJ to various termination and payment acceleration rights. 

 Penalties and Remedies.  The CDA provides for a number of onerous financial penalties 

and remedies, including the following: 

o In the event that SFJ disagrees in good faith with a matter that the JSC has decision-

making authority over and that it has been unable to reach consensus on following 

escalation to the parties’ respective Executive Officers, SFJ may, in its sole 

discretion, terminate the CDA and seek immediate repayment in full of its 

development costs paid under the CDA plus interest at a rate of 25% per annum 

from the date such costs were paid or incurred by SFJ. 

o Following a Change of Control of the Debtor (as defined in the CDA, which 

includes the grant of rights to commercialize bentracimab in the United States) that 

occurs prior to payment of the final Contingent Return-On-Investment Payment, 

SFJ may also, in its discretion, terminate the CDA at any time and demand an 

accelerated payment equal to 150% of the development costs paid or incurred to 

date. 

o SFJ may also terminate the CDA for material breach by the Debtor, obligating the 

Debtor to pay SFJ 300% of development costs paid or incurred to date.   
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Notably, if any of the foregoing penalties are triggered, the CDA provides that the Debtor 

would still be obligated to pay SFJ any Contingent Return-On-Investment Payments that 

become due and payable in the future if regulatory approval is obtained (less the accelerated 

termination penalties), such that SFJ would still receive the full amount of its anticipated 

investment returns under the CDA, rather than receiving those penalties in lieu of the 

Contingent Return-On-Investment Payments. 

32. In addition, the CDA contains an unusual, and highly punitive, remedy that is 

triggered if (a) PhaseBio determines in accordance with GAAP that it is probable that PhaseBio 

will be unable to meet its obligations as they become due within a year, or (b) a “Going Concern” 

footnote is included in any of PhaseBio’s financial statements (a “Going Concern Condition”).  

If PhaseBio’s financial condition triggers a Going Concern Condition and it fails to remedy the 

Going Concern Condition within the applicable cure period,6 SFJ may elect to have PhaseBio’s 

business related to bentracimab (the “Bentracimab Development Program”) transferred to SFJ 

for no additional consideration.  Upon such a transfer, the CDA further provides that PhaseBio 

will not share in any revenues from the commercialization of bentracimab until (a) SFJ has 

received a 300% return on its investment in bentracimab, after which PhaseBio will be entitled to 

a mid-single-digit royalty on net sales of bentracimab in the United States and certain European 

countries, and (b) after SFJ has received an aggregate 500% return on its investment in 

bentracimab, PhaseBio will be entitled to a mid-single-digit royalty on net sales of bentracimab in 

the rest of the world.  

 
6 Under the CDA, the outside cure period is 180 days (the “Going Concern Cure Period”). 
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33. As discussed below, these onerous Going Concern Condition provisions, and the 

unreasonable positions that SFJ has taken in connection therewith, have led to the Debtor’s need 

for relief under chapter 11. 

b) Alfasigma Sublicense  

34. In June 2021, the Debtor entered into a sublicense agreement (the “Sublicense 

Agreement”) with Alfasigma S.p.A. (“Alfasigma”), pursuant to which the Debtor granted 

Alfasigma exclusive rights to distribute and sell bentracimab in the European Union and European 

Economic Area, as well as the United Kingdom, Russia, Ukraine and certain other jurisdictions, 

upon receiving regulatory approval of the treatment.   

35. In July 2021, the Debtor received an upfront payment of $20.0 million from 

Alfasigma pursuant to the Sublicense Agreement.  Pursuant to that agreement, the Debtor is also 

eligible to receive up to $35.0 million upon the achievement of certain pre-revenue regulatory 

milestones, up to $190.0 million upon the achievement of certain commercial milestones, and 

tiered royalty payments on net sales. 

c) BioVectra Agreement 

36. In March 2021, the Debtor entered into a supply agreement (the “BioVectra 

Agreement”) with BioVectra Inc. (“BioVectra”) for the manufacture and supply by BioVectra of 

drug substance for ongoing clinical trials of bentracimab, and for commercial distribution in the 

event bentracimab obtains regulatory approval.  Under the BioVectra Agreement, which has a term 

of approximately ten years, BioVectra has committed to maintaining capacity to manufacture an 

agreed number of batches of product each year, and the Debtor has committed to purchase a 

specified minimum number of batches of product per year (the “Minimum Annual 

Commitments”).  Pursuant to the Minimum Annual Commitments, the Debtor is obligated to 

purchase a minimum of (a) approximately $14.0 million of batches of product in years 2022 

Case 22-10995    Doc 2    Filed 10/23/22    Page 15 of 59



 

 

16 
 
RLF1 28132950v.1 

through 2023, (b) approximately $37.0 million of batches of product in 2024, and 

(c) approximately $48.0 million of batches of product in each of years 2025 through 2031. 

d) Other Supply, Manufacturing and Clinical Support Contracts 

37. The Debtor contracts with various other third parties for the manufacture, supply, 

storage, and distribution of bentracimab.  The Debtor also relies on third parties, including clinical 

data management organizations, medical institutions and clinical investigators, to conduct or assist 

in its ongoing clinical trials. 

5. Employees 

38. As of the Petition Date, the Debtor has approximately 49 employees, all of whom 

are full-time employees and located in the United States.  None of the Debtor’s employees is 

represented by a labor union or covered by a collective bargaining agreement.  Although the Debtor 

has good relations with its employees, it has experienced significant attrition since the beginning 

of the year when it had approximately 60 employees.  This loss of employees (and their attendant 

knowledge and skills) is largely attributable to the protracted disruption and uncertainty caused by 

the inability to reach a resolution with SFJ during the Going Concern Cure Period. 

6. Financial Performance 

39. The Debtor is a pre-revenue, emerging growth company.  The Debtor currently has 

no product sales and does not anticipate having product sales unless and until it receives regulatory 

approval for bentracimab.  

40. Since inception, the Debtor has generally relied on a combination of the following 

sources of capital to fund operations:  proceeds raised in its initial public offering and subsequent 

underwritten sales of its common stock; private placements of convertible debt and convertible 

preferred stock; borrowings under its Prepetition Term Loan (defined below); and funds received 

under the CDA and pursuant to the Alfasigma Sublicense Agreement.   
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41. The Debtor has incurred significant operating losses since its inception.  Its net loss 

was $27.8 million for the six months ended June 30, 2022, and as of June 30, 2022, the Debtor had 

an accumulated deficit of $419.6 million. 

42. As of the Petition Date, the Debtor has approximately $589,135.00 of cash on hand. 

II. Summary of Prepetition Debt 

43. As of the Petition Date, the Debtor has approximately $9.1 million in total funded 

debt obligations under the Prepetition Term Loan (defined below).  The Debtor also has 

outstanding trade debt totaling approximately $36 million.   

A. Prepetition Term Loan 

44. On March 25, 2019, the Debtor entered into a Loan and Security Agreement (as 

amended, modified or supplemented, the “Prepetition First Lien Loan and Security 

Agreement”) with Silicon Valley Bank (“SVB”) as administrative agent and collateral agent and 

lender (in such capacity, the “Prepetition First Lien Agent”), and SVB and SVB Innovation 

Credit Fund VIII, L.P. (formerly known as WestRiver Innovation Lending Fund VIII, L.P.) (“SVB 

Innovation”) as lenders (in such capacity, the “Prepetition First Lien Lender” and, together with 

the Prepetition First Lien Agent, the “Prepetition First Lien Secured Parties”).  Pursuant to the 

Prepetition First Lien Loan and Security Agreement, the Debtor could borrow up to $15.0 million 

(the “Prepetition Term Loan”), issuable in three separate tranches (a) of $7.5 million, which was 

issued upon execution of the Prepetition Term Loan, (b) $2.5 million, which was issued in May 

2019, and (c) $5.0 million, which was issued in October 2019. 

45. The maturity date of the Prepetition Term Loan is March 1, 2023.  Under the 

Prepetition Term Loan, the Debtor made interest-only payments through June 30, 2020, at a rate 

equal to the greater of the Prime Rate plus 1.00%, as defined in the Prepetition First Lien Loan 

and Security Agreement, or 6.5%, followed by an amortization period of 33 months of equal 
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monthly payments of principal plus interest until paid in full.  In addition, the Prepetition First 

Lien Loan and Security Agreement provided for a further payment equal to 6% of the aggregate 

principal amount of the advances on the maturity date of the Prepetition Term Loan. 

46. The Debtor’s obligations under the Prepetition First Lien Loan and Security 

Agreement are secured by a first-priority security interest in substantially all of the Debtor’s assets 

pursuant to that certain Intellectual Property Security Agreement, dated as of March 19, 2020, by 

and among the Debtor and the Prepetition First Lien Lender (the “IP Security Agreement”).  The 

Debtor is also obligated to comply with various other customary covenants, including restrictions 

on the Debtor’s ability to encumber its intellectual property assets.   

47. On October 3, 2022, the Prepetition First Lien Lender and JMB Capital Partners 

Lending, LLC (“JMB”) entered into a Non-Recourse Loan Document Sale and Assignment 

Agreement (the “Assignment Agreement”), pursuant to which the Prepetition First Lien Lender 

sold and assigned to JMB all of the Prepetition First Lien Lender’s right, title, interest and 

obligations under (a) the Prepetition First Lien Loan and Security Agreement, (b) the 

Subordination Agreement (defined below) and (c) the IP Security Agreement (together with the 

Prepetition First Lien Loan and Security Agreement and the Subordination Agreement, the 

“Prepetition First Lien Loan Documents”) in exchange for, among other things, a purchase price 

in the amount of all outstanding principal and accrued interest then outstanding under the 

Prepetition First Lien Loan and Security Agreement.  Pursuant to the Assignment Agreement, SVB 

resigned as Prepetition First Lien Agent and JMB became the successor Prepetition First Lien 

Agent. 

48. In connection with the Assignment Agreement, on October 3, 2022, the Debtor 

entered into a Second Amendment (the “Second Amendment”) to the Prepetition First Lien Loan 
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and Security Agreement with JMB, pursuant to which JMB became the successor Term Loan 

Lender and Prepetition First Lien Agent under the Prepetition First Lien Loan and Security 

Agreement.  Under the Second Amendment, JMB agreed to make additional advances to the 

Debtor as Tranche A Growth Capital Advances (as defined in the Prepetition First Lien Loan and 

Security Agreement) from time to time in an amount up to $6.25 million, at an initial issue price 

of eighty percent (80%) of the aggregate amount so advanced.  Effective October 4, 2022, the 

Debtor borrowed $6.25 million as Tranche A Growth Capital Advances.   

49. In addition, among other things, the Second Amendment revised the definition of a 

“Material Adverse Change” under the Prepetition First Lien Loan and Security Agreement to 

exclude the occurrence of or failure to cure the Going Concern Condition, the delivery by SFJ of 

a Program Transfer Notice (as defined in the CDA) or the taking of any action with respect to the 

foregoing.  In connection with the Second Amendment, the Debtor and JMB entered into an 

Intellectual Property Security Agreement, dated October 7, 2022 (the “Additional IP Security 

Agreement”), granting JMB a security interest in all of the Debtor’s intellectual property that had 

not already been recorded against by SVB in the United States Patent and Trademark Office 

pursuant to the IP Security Agreement. 

50. As of the Petition Date, the aggregate principal amount, plus accrued interest, 

owing by the Debtor under the Prepetition Term Loan (including the Tranche A Growth Capital 

Advances) is approximately $9.1 million.  

1. The Subordination Agreement 

51. The respective rights of the Prepetition First Lien Lender and SFJ are governed by 

that certain Subordination Agreement, dated as of March 19, 2020, by and among SFJ and the 

Prepetition First Lien Lender (the “Subordination Agreement”), a copy of which is attached 

hereto as Exhibit A.  The Subordination Agreement provides, inter alia, that SFJ’s contingent 
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rights to payment under the CDA and the liens securing those rights are subordinated to the 

Prepetition First Lien Lender’s right to payment in full of all senior debt as defined in the 

Subordination Agreement. 

B. Trade and Related Debt 

52. As of the Petition Date, the Debtor estimates that it owed approximately $36 million 

in trade debt. 

III. The Need for Chapter 11 Relief  

A. The Going Concern Condition and the Debtor’s Efforts to Address It 

53. Developing and commercializing biopharmaceutical products, including launching 

new products into the marketplace and conducting preclinical studies and clinical trials, is a 

capital-intensive and uncertain process that takes years to complete.  Prepetition, the Debtor was 

unable to raise additional funding needed to support that process, due principally to the significant 

overhang of the Contingent Return-On-Investment Payments required under the CDA and the 

significant spending commitments required to develop and commercialize bentracimab.  The 

Debtor’s distressed financial condition, resulting from this inability to obtain the funding needed 

to meet its obligations, led to the inclusion of a going concern qualifier in the Debtor’s audited 

financial statements from the period ending December 31, 2021. 

54. As described below, this going concern qualifier constituted a Going Concern 

Condition under the CDA and initiated a 180-day Going Concern Cure Period beginning on 

March 24, 2022, when the Debtor provided notice of the qualifier to SFJ.  The Debtor was already 

actively seeking to address its need for additional capital, but those efforts were accelerated upon 

the commencement of the Going Concern Cure Period. 

55. On November 23, 2021, the Board appointed a Strategic Transactions Committee 

comprised of three independent board members (Clay Thorp, Richard van den Broek, and Alex 

Case 22-10995    Doc 2    Filed 10/23/22    Page 20 of 59



 

 

21 
 
RLF1 28132950v.1 

Sapir), in response to a request from SFJ that the Debtor consider an early transfer of the 

Bentracimab Development Program.  The Strategic Transactions Committee was delegated 

authority by the Board to review, consider and negotiate potential strategic transactions, including 

offers to purchase or exclusively license all or any significant assets of the company.  The Strategic 

Transactions Committee met more than twenty times over the next seven months through June 

2022. 

56. In February 2022, the Debtor engaged Cowen Investment Banking (“Cowen”) as 

investment banker to assist with the identification of potential counterparties for a strategic 

transaction that would allow the Debtor to obtain the additional funding needed to cure the Going 

Concern Condition, and the solicitation and negotiation of proposals for such a transaction.   

57. Cowen ran a broad process to identify potential strategic partners for the Debtor, 

contacting 26 parties regarding, among other things, the opportunity to acquire the company or 

enter into a US licensing transaction for bentracimab.  Although Cowen sought to engage with 

SFJ, SFJ declined to engage in this process and indicated that it was only willing to consider some 

form of “negotiated program transfer.” 

58. No parties were willing to evaluate an acquisition of or equity investment in the 

Debtor unless SFJ agreed to modify the CDA or otherwise address the significant overhang on the 

market value of the Debtor’s common stock caused by the potential Contingent Return-On-

Investment Payments.  However, Cowen and the Debtor negotiated with two parties to their “best 

and final” terms for a U.S. license to bentracimab.  Each of these parties was a well-capitalized, 

large pharmaceutical company with significant experience in the areas of research, development, 

production, and commercialization of novel and advanced therapies and other medicines.  As such, 

both parties were well-positioned to be able to successfully complete the development and 

Case 22-10995    Doc 2    Filed 10/23/22    Page 21 of 59



 

 

22 
 
RLF1 28132950v.1 

commercialization of bentracimab.  The proposals of both parties were, however, contingent on 

SFJ’s agreeing to waive or modify certain provisions of the CDA.  In particular, under the CDA, 

if the Debtor were to enter into either of the third-party licensing agreements as proposed, SFJ 

could terminate the CDA and accelerate a portion of the Contingent Return-On-Investment 

Payments equal to 150% of SFJ’s invested capital to date, estimated to be approximately $152.0 

million as of the Petition Date (the “Acceleration Payment”), while retaining the right to receive 

the remainder of the Contingent Return-On-Investment Payments on the original schedule set forth 

in the CDA (if bentracimab obtained regulatory approval).  The proposed licensing transactions 

did not contemplate upfront payments of this magnitude.  Accordingly, in order for the proposed 

transactions to be viable, SFJ would need to agree to refrain from terminating the CDA and from 

requiring the Acceleration Payment, which SFJ was unwilling to do.   

59. In parallel with those discussions, the Debtor and its advisors attempted to 

renegotiate the terms of the CDA, making multiple proposals to SFJ that would render the 

arrangement economically viable for the Debtor.   

60. At each turn, and when presented with any alternative transaction—including with 

parties that were much better capitalized than PhaseBio and on terms that could have resulted in 

SFJ receiving a return on their investment faster than contemplated under the CDA—SFJ would 

not agree to (a) release its asserted security interest, (b) waive the Acceleration Payment, or 

(c) otherwise consent to a renegotiation of the CDA to enable a third-party licensing transaction.  

Instead, SFJ indicated that it would only agree to proceed with a negotiated transfer of the 

Bentracimab Development Program to SFJ.  

61. Faced with (a) increasing uncertainty regarding its ability to reach a satisfactory 

resolution of the Going Concern Condition by the expiration of the Going Concern Cure Period, 
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and (b) diminishing cash balances, the Debtor implemented parallel contingency planning efforts.  

On July 1, 2022, the Debtor engaged the advisory and investment banking firm of Miller Buckfire, 

LLC (“Miller Buckfire”) to assist in efforts to obtain near-term financing so that the Debtor could 

consider commencing a chapter 11 case with adequate liquidity and the goal of implementing a 

value-maximizing transaction for its stakeholders.   

62. In the meantime, in light of SFJ’s refusal to consent to terms that would permit the 

Debtor to consummate a viable transaction involving either of the potential third party U.S. 

licensees, the Debtor had little alternative but to negotiate with SFJ on a Bentracimab Development 

Program transfer. 

63. In April 2022, SFJ presented the Debtor with an offer to acquire the Bentracimab 

Development Program for no additional cash consideration, with the Debtor to receive only a 12% 

interest in any profits.  Following consideration of the offer by the Strategic Transactions 

Committee and other advisors, and in light of the superior offers that had been received as part of 

the Cowen process, the Debtor rejected the offer.  Among other reasons for this rejection, the 

Debtor believed that SFJ’s proposal to acquire the Bentracimab Development Program for no 

additional cash consideration or ownership interest did not reflect the significant investment that 

the Debtor had made in pursuing the development and intended commercialization of bentracimab, 

which the Debtor estimates totaled approximately $192.9 million as of the Petition Date, separate 

and apart from any investment made by SFJ. 

64. In June 2022, after weeks of further discussions and negotiations between the 

parties, SFJ offered a revised proposal in which the Bentracimab Development Program would be 

contributed into a newly-formed joint venture, which would be owned 20% by the Debtor.  The 

Debtor’s stockholders would have the ability to participate in additional financing to be raised by 
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the joint venture, and the Debtor would receive $10 million of cash funding at closing.  In addition, 

the offer expressly contemplated that the transaction would require the approval of the Debtor’s 

stockholders.  However, after weeks of discussions and negotiation, and while the parties were 

preparing a letter of intent memorializing their agreement, SFJ reversed course and informed the 

Debtor that it was withdrawing the offer and that SFJ would only consider transferring the program 

under the terms of its original April 2022 offer. 

65. The Debtor and SFJ then engaged in extensive, additional discussions, eventually 

entering into a non-binding term sheet on July 12, 2022 (the “LOI”).  The LOI, which was initially 

proposed by SFJ, contemplated that at closing, the Bentracimab Development Program (which 

included the IND for bentracimab) would be transferred to a newly formed company that would 

be wholly-owned by SFJ and its affiliates (“NewCo”).  Under the terms of LOI, PhaseBio would 

only be entitled to receive a 12% share of NewCo’s profits, and SFJ would assume the Debtor’s 

obligations under the BioVectra Agreement, including the Minimum Annual Commitments.  The 

LOI further provided that, prior to signing any definitive agreement, SFJ would reimburse the 

Debtor for the costs of employees supporting the Bentracimab Development Program as well as 

third-party vendor expenses.  The LOI also contemplated SFJ’s raising up to $150 million in new 

funding to achieve regulatory approval and pursue commercialization of bentracimab.  The LOI 

provided that this proposed transaction was, among other terms, expressly subject to approval by 

the Debtor’s stockholders.  Notably, the Debtor would receive its proposed 12% share of NewCo’s 

profits only after SFJ first received a 3x, or approximately $750 million, return on SFJ’s invested 

capital.  Because (a) bentracimab currently represents substantially all of the Debtor’s assets and 

(b) Delaware law requires shareholder approval of a transaction involving the transfer of 
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substantially all of a Delaware corporation’s assets, the Debtor regarded the stockholder approval 

provision of the LOI as indispensable. 

66. Shortly before the expiration of the Going Concern Cure Period on September 20, 

2022, while the parties were finalizing the transaction documents under the July LOI, SFJ again 

reversed course.  It began to insist on transaction terms that were both materially different from 

the LOI and commercially untenable for the Debtor.  Among other things, on September 9, 2022, 

SFJ informed the Debtor that it would not assume the BioVectra Agreement, which significantly 

altered the economics of the transaction under the LOI to the detriment of the Debtor.  SFJ also 

insisted that the IND be transferred to it prior to closing, which would leave the Debtor without a 

key asset or remedy to recover it if the LOI transaction failed to close.  In addition, SFJ refused to 

reimburse the Debtor for the costs of its employees incurred since the signing of the LOI or to 

reimburse the Debtor for significant third-party vendor costs, as contemplated in the LOI.  The 

Debtor was unwilling and unable to consent to these patently unreasonable terms, which SFJ 

appears to have used as a pretext to terminate negotiations.   

67. On September 21, 2022, the day after the Going Concern Cure Period expired, SFJ 

once again abruptly notified the Debtor that it was walking away from months of negotiations and 

the substantial progress the parties had made in documenting the transaction under the LOI that 

would provide for a negotiated transfer of the Bentracimab Development Program to SFJ.  

Simultaneously, SFJ delivered a notice (the “Program Transfer Notice”) to the Debtor that, 

pursuant to CDA, SFJ had elected to cause the Bentracimab Development Program to be 

transferred to SFJ—for no additional consideration—as a result of the Debtor’s failure to remedy 

its Going Concern Condition within the Going Concern Cure Period.  SFJ demanded that the 

Debtor execute a Program Transfer Agreement (in the form attached to the CDA) within ten days 
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following the delivery of the Program Transfer Notice (i.e., by October 1, 2022) and transfer the 

Bentracimab Development Program to SFJ without stockholder approval, which the Debtor 

believed was required by Delaware law because the Bentracimab Development Program represents 

substantially all of the Debtor’s assets. 

68. On October 7, 2022, the Debtor received an additional notice from SFJ in which 

SFJ asserts that, in light of the Debtor’s failure to execute the Program Transfer Agreement by 

October 1, 2022, the Debtor was in material breach of the CDA.  On that same date, SFJ 

commenced suit against the Debtor in the United States District Court for the Eastern District of 

Pennsylvania, asserting claims for breach of contract, declaratory relief with respect to the validity 

and enforceability of the CDA and Program Transfer Notice, and injunctive relief.7 

B. Chapter 11 Preparations 

69. Presented with mounting evidence that SFJ had been acting in bad faith to run out 

the Going Concern Cure Period so that it could issue the Program Transfer Notice, the Debtor, in 

consultation with its advisors, prepared to file for chapter 11 relief.  As part of that process, the 

Debtor and Miller Buckfire engaged in negotiations with the Prepetition First Lien Lender, as well 

as with a number of third parties, with respect to their willingness to provide pre- and postpetition 

financing, and to serve as a stalking horse bidder in a sale of the Debtor’s assets through a 

chapter 11 sale process.  The Debtor also engaged SCP as financial advisor and subsequently 

appointed me as CRO. 

70. Aware that the Debtor was considering bankruptcy, in late September 2022, SFJ 

proposed to provide financing in connection with a chapter 11 filing. Under its proposal, SFJ 

offered a total of $8.5 million in financing on incomplete terms that would not have provided the 

 
7 See SFJ Pharmaceuticals X, Ltd. v. PhaseBio Pharmaceuticals Inc., Case No. 2:22-cv-04027 (E.D. Pa. Oct. 7, 2022). 
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Debtor with a path to reorganize and emerge from chapter 11. Importantly, the proposed financing 

also required that the Debtor turn over the Bentracimab Development Program, including the IND, 

and transfer key employees to SFJ, prior to the commencement of chapter 11, without a marketing 

process or approval of the Bentracimab Development Program transfer by the Debtor’s 

stockholders, which the Debtor believes is required by Delaware law. The proposal was untenable 

and the Debtor did not accept it. 

71. Under the onerous terms of the CDA, the Prepetition Term Loan Facility was the 

only potential source of additional funding available to the Debtor outside of chapter 11 that did 

not require SFJ’s consent, making the Prepetition First Lien Lender the only feasible option for 

additional prepetition liquidity.  While the Prepetition First Lien Lender was unwilling to provide 

the Debtor with additional funding, they did agree to assign their rights under the Prepetition First 

Lien Loan and Security Agreement to a third party who would provide such additional funding. 

72. On October 3, 2022, as described above, SVB and SVB Innovation assigned the 

Prepetition First Lien Loan and Security Agreement to JMB, following which JMB made $6.5 

million in Tranche A Growth Capital Advances to the Debtor. The Debtor used the liquidity 

provided by the Tranche A Growth Capital Advances to continue the Bentracimab Development 

Program and to finalize preparations for this chapter 11 filing. 

73. On October 17, 2022, the Debtor executed a confidential Non-Binding Proposal 

(“the “Proposal”) with a large, well-capitalized pharmaceutical company (the “Counterparty”) 

with decades of experience in the areas of research, development, production, and 

commercialization of novel and advanced therapies and other medicines, including in the hospital 

and critical care space in the United States and the rest of the world.  In connection with a definitive 

asset purchase agreement (the “Purchase Agreement”) anticipated to be executed as soon as 
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possible, the Counterparty will be designated as the stalking horse bidder for the Debtor’s 

bentracimab program assets.  The Proposal provides the Counterparty with exclusivity as to that 

designation until the earlier of (a) the date the Court approves or rejects the Counterparty as the 

stalking horse bidder pursuant to the terms and conditions set forth in the Proposal or (b) the 

Counterparty terminates negotiations of the Purchase Agreement prior to the execution thereof.  

74. Under the Proposal, to be reflected in the Purchase Agreement, the Counterparty 

will (a) pay the Debtor cash in the amount of $40 million (the “Upfront Payment”); (b) pay the 

Debtor cash in the total amount of $60 million upon the achievement of certain regulatory 

milestones with respect to bentracimab; (c) satisfy the cure amounts in connection with the 

assumption and assignment of designated executory contracts and leases; (d) assume any agreed-

upon liabilities; and (e) provide cash consideration to be paid upon the Debtor’s entry into and due 

performance under a transition services agreement (collectively, the “Purchase Price”) for the 

purchase of the Debtor’s bentracimab program assets.  The Counterparty will provide a $4 million 

deposit into escrow and, if approved as the stalking horse bidder, would be entitled to a break-up 

fee of $2 million and reimbursement of expenses of up to $750,000, to be paid from the proceeds 

of a sale to an alternative purchaser. 

C. Chapter 11 Filing and Case Path 

75. The Debtor commenced this chapter 11 case to avail itself of the protections and 

“breathing room” that chapter 11 is intended to provide, including preserving its interest in the 

Bentricamab Development Program while it seeks to reorganize.  Through this case, the Debtor 

intends to seek an expedited ruling from the Court resolving its ongoing dispute with SFJ.  In 

particular, the Debtor anticipates seeking a determination by the Court that: (a) SFJ’s investment 

with the Debtor under the CDA constitutes equity contributions; (b) the security interest purporting 

to secure the Debtor’s Contingent Return-On-Investment Payments on SFJ’s equity contributions 
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is invalid; (c) the TDP is property of the Debtor’s estate; and (d) certain other provisions of the 

CDA are unenforceable.  The Debtor further intends to pursue a sale of the Bentracimab 

Development Program to the Counterparty (or to winning bidder submitting a higher or otherwise 

better offer) in a value-maximizing transaction for the benefit of creditors and other stakeholders. 

76. To support the Debtor’s reorganization process, JMB has agreed to provide the 

Debtor up to $15.0 million in postpetition, superpriority secured funding (the “DIP Facility”).  

The DIP Motion sets out the terms of the proposed DIP Facility and Senior Secured, Super-Priority 

Debtor-In-Possession Loan and Security Agreement, pursuant to which JMB will provide the 

Debtor with a superpriority senior secured multiple draw term loan credit facility, $12 million of 

which (less prepetition borrowings under the Prepetition Term Loan Facility proposed to be rolled 

up into the DIP Facility) will be made available upon interim approval by the Court, and the 

balance upon final approval by the Court.  

77. The Debtor believes that an expeditious resolution to this Case is necessary to 

ensure that its work to develop drug therapies that stand to benefit millions of patients continues 

with minimal interruption.  Further, the Debtor believes that the relief requested in the various 

First Day Motions appropriately balances the need for the Debtor to swiftly proceed with its 

reorganization with the due process and notice required under the Bankruptcy Code, Bankruptcy 

Rules, and Local Rules. 

IV. Evidentiary Support for First Day Motions 

A. The DIP Motion 

78. I, together with other members of the Debtor’s management and its advisors, have 

analyzed the Debtor’s cash flow and determined that the proposed postpetition financing is 

required and sufficient to fund the costs of the Debtor’s chapter 11 case, including the 

administrative costs of the chapter 11 process, provided that the disputes regarding the SFJ 
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Agreement are resolved on an expedited time frame.  The DIP Motion provides for $15 million in 

postpetition, priming, superpriority secured funding, comprised of (a) approximately $9.1 million 

in “rolled up” prepetition advances under the Prepetition Term Loan Facility and 

(b) approximately $5.9 million in new money advances, as further described in the DIP Motion.  

Additional facts supporting the Debtor’s entry into the DIP Facility are set forth in the DIP Motion 

and the Declaration of Alexander V. Rohan in Support of Debtor’s Motion Seeking Entry of Interim 

and Final Orders (i) Authorizing Debtor to Obtain Postpetition Financing, (ii) Authorizing the 

Debtor to Use Cash Collateral, (iii) Granting Liens and Providing Superpriority Administrative 

Expense Status, (iv) Granting Adequate Protection, (v) Modifying Automatic Stay, (vi) Scheduling 

a Final Hearing, and (vii) Granting Related Relief (the “Rohan Declaration”) (filed concurrently 

with the DIP Motion), which I have reviewed and believe to be true and correct to the best of my 

knowledge. 

79. For the reasons set forth herein and in the Rohan Declaration, I believe that the DIP 

Motion will provide the Debtor with critical liquidity and is in the best interest of the Debtor’s 

stakeholders and the Debtor’s estate.  

B. Other First Day Motions8 

80. Contemporaneously herewith, the Debtor has filed certain First Day Motions 

seeking orders granting various forms of relief intended to stabilize its business operations and 

facilitate the efficient reorganization of the Debtor.  The First Day Motions include the following: 

 Application of Debtor for Appointment of Omni Agent Solutions, Inc. as Claims and Noticing 
Agent Effective as of the Petition Date (the “Claims Agent Application”) 

 
8  Capitalized terms used but not otherwise defined in this Part IV.B. shall have the meanings ascribed to them in 

the respective First Day Motions. 
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81. Pursuant to the Claims Agent Application, the Debtor seeks entry of an order 

appointing Omni Agent Solutions, Inc. (“Omni”) as the Claims and Noticing Agent for the Debtor 

in the Chapter 11 Case, including assuming full responsibility for the distribution of notices and 

the maintenance, processing, and docketing of proofs of claim filed in the Chapter 11 Case.  Omni 

is a leading chapter 11 administrator, with significant experience in noticing, claims 

administration, solicitation, balloting and other administrative aspects of chapter 11 cases.  Given 

the complexity of the Chapter 11 Case and the number of creditors and other parties in interest 

involved, I believe that appointing Omni as the Claims and Noticing Agent in the Chapter 11 Case 

will maximize the value of the Debtor’s estate for all of its stakeholders.9  

 Motion of the Debtor for Entry of Interim and Final Orders (I) Authorizing Debtor To Redact 
Certain Personally Identifiable Information in the Creditor Matrix and Certain Other 
Documents (II) Modifying the Requirement to File a List of All Equity Security Holders and 
Modifying Notice Thereto, and (III) Granting Related Relief (the “Creditor Matrix Motion”) 
 

82. Pursuant to the Creditor Matrix Motion, the Debtor seeks entry of Interim and Final 

Orders (i) authorizing the Debtor to redact certain personally identifiable information in the 

creditor matrix and certain other documents, (ii) modifying the requirement to file a list of all 

security holders and modifying notice thereto, and (iii) granting related relief.  

83. As detailed in the Creditor Matrix Motion, the Debtor requests authority to file 

under seal and redact portions of their creditor matrix and certain other documents filed in the 

Chapter 11 Case.  I understand that the information the Debtor seeks to redact consists of 

confidential Personally Identifiable Information including the personal addresses of individual 

creditors and interest holders.  I believe that redacting such Personally Identifiable Information of 

the Debtor’s individual creditors—many of whom are current and former employees—and interest 

 
9 In accordance with the Claims Agent Protocol, Omni was selected following the Debtor’s competitive 
solicitation of at least three separate proposals for potential claims and noticing agents.  
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holders is warranted because the disclosure of such information would (i) create an undue risk of 

identity theft contemplated by section 107(c) of the Bankruptcy Code and (ii) potentially cause 

other types of unlawful injury to these individuals, including potential future harassment from the 

Debtor’s creditors or abusive former intimate partners.  Accordingly, I believe that the Debtor’s 

request to seal the creditor matrix is both necessary and appropriate to allow the Debtor to 

successfully prosecute the Chapter 11 Case and to protect the Personally Identifiable Information 

of individual creditors and interest holders. 

84. Moreover, as detailed in the Creditor Matrix Motion, the Debtor requests authority 

to modify (i) the requirement to file a list of all security holders and (ii) notice thereto.  The Debtor 

is a publicly-traded company with approximately forty-seven record holders and 50,204,713 

outstanding shares of common stock as of September 30, 2022.  The Debtor does not maintain a 

complete list of its equity security holders and therefore must obtain the names and addresses of 

its shareholders from a securities agent.  Preparing and submitting such a list with last known 

addresses for each such equity security holder and providing the Notice of Commencement to all 

such parties will be expensive and time consuming and will serve little or no beneficial purpose.  

Instead, the Debtor proposes that, within fourteen days of the Petition Date, the Debtor will file a 

list of all known registered holders of the Debtor’s common stock (the “PhaseBio Stock”) as of 

the Petition Date. 

85. Further, the Debtor proposes to provide such notice on its equity security holders 

by: (i) publishing the Notice of Commencement on the Debtor’s case website; (ii) filing a Form 8-

K with the Securities and Exchange Commission; and (iii) serving by first class mail, the Notice 

of Commencement on all known registered holders of PhaseBio Stock as soon as practicable after 

the entry of the Interim Order.  Further, to the extent equity security holders of the Debtor are 
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entitled to vote on a chapter 11 plan, the Debtor intends to provide them notice of the bar date and 

the opportunity to assert their interests.  

86. Based on the foregoing, and those additional reasons set forth in the Creditor Matrix 

Motion, I believe that the relief requested in the Creditor Matrix Motion is both necessary and 

appropriate to allow the Debtor to successfully prosecute the Chapter 11 Case in a cost effective 

manner, to optimize the Debtor’s postpetition business performance, to maximize the value of the 

Debtor’s estate, and to protect the Personally Identifiable Information of the Debtor’s creditors 

and interest holders.  

 Motion of the Debtor for Entry of Interim and Final Orders (I) Authorizing the Debtor (A) To 
Continue Use of Its Existing cash Management System, Bank Accounts, Checks, Corporate 
Credit Card, and Business Forms, and (B) To Pay Related Prepetition Obligations, (II) 
Extending Time to Comply with 11 U.S.C. § 345(b); and (III) Granting Related Relief (the 
“Cash Management Motion”) 

87. Pursuant to the Cash Management Motion, the Debtor seeks entry of Interim and 

Final Orders (a) authorizing, but not directing, the Debtor to continue (i) use of its existing cash 

management system, bank accounts, checks, corporate credit card, and business forms, and (ii) 

payment of related prepetition obligations, (b) granting an extension of time to comply with the 

requirements of section 345(b) of the Bankruptcy Code, and (c) granting related relief. 

88. As detailed in the Cash Management Motion, to facilitate the efficient operation of 

its business, the Debtor uses the Cash Management System to collect, transfer, and disburse funds 

generated by its operations.  The Cash Management System facilitates cash monitoring, 

forecasting, and reporting and enables the Debtor to maintain control over the administration of 

six bank accounts (the “Bank Accounts”).  In connection with the Cash Management System and 

the Bank Accounts, the Debtor relies on a Corporate Credit Card to pay certain work-related 

expenses and uses variety of correspondence and business forms, including checks and letterhead 

(collectively, the “Business Forms”). 
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89. The Debtor’s sole Bank for operation of the Cash Management System is Silicon 

Valley Bank (“SVB”), where the Debtor maintains or has maintained the Historical Operating 

Account, the Sweep Account, the New Operating Account, two Collateral Accounts, and the 

Historical Investment Account.  The Cash Management System is tailored to meet the Debtor’s 

operating needs, thereby enabling the Debtor to control and monitor funds, ensure cash availability 

and liquidity, fund its operations, and reduce administrative expenses by facilitating the efficient 

movement of funds and the development of accurate account balances.  

90. To preserve a “business as usual” atmosphere, by the Cash Management Motion, 

the Debtor is requesting that it be permitted to continue to use its Bank Accounts with the same 

account numbers.  I have been informed that, absent this relief, the U.S Trustee Guidelines would 

require the Debtor to close all of its prepetition Bank Accounts and open new accounts, which will, 

among other things, disrupt the Debtor’s business operations and require new depository 

agreements.  Accordingly, I believe that allowing the Debtor to continue to use its prepetition Bank 

Accounts will assist the Debtor in accomplishing a smooth transition into chapter 11.  

91. In the ordinary course of its business, the Debtor uses a multitude of Business 

Forms.  As detailed in the Cash Management Motion, the Debtor is seeking the authorization to 

continue using the Business Forms without alteration or change and without reference to the 

Debtor’s status as debtor-in-possession; provided, however, that, with respect to checks that the 

Debtor or its agents print themselves, the Debtor will begin printing the “Debtor in Possession” 

legend and include the bankruptcy case number on such checks within ten business days after the 

date of entry of the Interim Order.  Further, consistent with Local Rule 2015-2, to the extent that 

the Debtor orders check stock, the Debtor will require that such check stock include the “Debtor 

in Possession” legend and bankruptcy case number.  I believe this relief is necessary in order to, 
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among other things, demonstrate to the Debtor’s vendors and customers that it is “business as 

usual”.  Further, I believe that modifying all of the Business Forms to include the “Debtor in 

Possession” legend and the corresponding case number will force the Debtor to incur a potentially 

significant expense without any real attendant benefit to the Debtor and its stakeholders.  

92. Moreover, the Debtor maintains one Corporate Credit Card through SVB.  The 

Corporate Credit Card is used by the Debtor’s department heads, executives, and certain managers 

to pay work-related expenses, such as payment of vendors that only accept credit cards, office 

supplies, travel and hotel expenses.  As of the Petition Date, the Debtor’s credit limit on the 

Corporate Credit Card is $25,000.00, and SVB requires the Debtor to maintain cash equal to at 

least $25,000.00 in the Credit Card Account (the “CCC Collateral”) to support this credit limit.  

As detailed in the Cash Management Motion, the Debtor is seeking authorization to continue use 

of the Corporate Credit Card in the ordinary course, including authorizing the Debtor to maintain 

the CCC Collateral for purposes of collateralizing any obligations owed under the Corporate Credit 

Card.  I believe that such relief will assist the Debtor in accomplishing a smooth transition into 

chapter 11.  

93. Finally, as detailed in the Cash Management Motion, the Debtor is seeking a thirty-

day extension of the time to comply with section 345(b) of the Bankruptcy Code.  It is my 

understanding, based on the advice of counsel, that SVB, which holds all of the Debtor’s cash, 

complies with section 345(b) of the Bankruptcy Code because SVB is a signatory to a Uniform 

Depository Agreement and, therefore, has been approved by the U.S. Trustee as an authorized 

Depository.  Moreover, it is my understanding, based on the advice of counsel, that Local Rule 

4001-3 is inapplicable to the Collateral Accounts because such accounts are not “money market 

funds” and the cash in such accounts is not invested in an open-ended management investment 
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company.  Finally, as explained in the Cash Management Motion, the Historical Investment 

Account will be automatically closed when the approximately $715.00 remaining balance in the 

account is settled and transferred to the New Operating Account, which the Debtor anticipates will 

occur prior to the entry of the Final Order.  However, to ensure that there are no interruptions in 

the Debtor’s ability to use its cash pursuant to the Cash Management System, the Debtor is 

requesting a brief extension of the time to comply with such section so that the Debtor can work 

cooperatively with the U.S. Trustee to confirm that the Debtor is in compliance with such section 

or otherwise come into compliance.  

94. Based on the foregoing, and those additional reasons set forth in the Cash 

Management Motion, I believe that the relief requested in the Cash Management Motion is both 

necessary and appropriate to allow the Debtor to successfully prosecute the Chapter 11 Case, to 

optimize the Debtor’s postpetition business performance, and to maximize the value of the 

Debtor’s estate. 

 Motion of Debtor for Entry of Interim and Final Orders (I) Authorizing the Debtor To (A) Pay 
Certain Prepetition Wages, Salaries, Employee Benefits, and Other Compensation and (B) 
Maintain and Honor Employee Medical and Other Benefit Programs; (II) Modifying 
Automatic Stay with Respect to the Workers’ Compensation Program; and (III) Granting 
Related Relief (the “Wages Motion”) 

95. Pursuant to the Wages Motion, the Debtor seeks entry of Interim and Final Orders 

(i) authorizing the Debtor to (a) pay certain prepetition wages, salaries, employee benefits and 

other compensation, (b) maintain and honor employee medical and other benefit programs, 

(ii) modifying the automatic stay with respect to the workers’ compensation program, and (iii) 

granting related relief.  

96. As detailed in the Wages Motion, as of the Petition Date, the Debtor employs forty-

nine full-time employees (collectively, the “Employees”). The Employees perform a variety of 
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critical functions and services for the Debtor, including tasks pertaining to management, 

operations, human resources, information technology, legal, and finance and accounting.  

97. In connection with the Employees, the Debtor incurs Employee Obligations that 

include, among other things, Compensation Obligations, Reimbursement Obligations, obligations 

arising under the Debtor’s Employee Benefit Programs and the Debtor’s Workers Compensation 

Program.  The Compensation Obligations include amounts related to (i) employee wages, (ii) the 

Debtor’s bonus program, (iii) various gross pay deductions, government withholdings, and payroll 

taxes, and (iv) payroll servicing fees.  The Reimbursement Obligations include, among other 

things, amounts related to employee out of pocket expenses and cell phone allowances.  Finally, 

in connection with its Employee Benefit Programs, the Debtor incurs costs associated with, among 

other things, (i) health care plans, (ii) flexible spending programs, (iii) health savings accounts, 

(iv) life insurance plans, (v) 401(k) retirement programs, and (vi) employee paid time off. 

98. The Debtor seeks authorization to honor and continue these Employee Wage and 

Benefits Programs in the ordinary course of business during the pendency of this chapter 11 case 

in the manner and to the extent that such Employee Wage and Benefits Programs were in effect 

immediately prior to the filing of the Chapter 11 Case, and to make payments on account of the 

Employee Obligations incurred in the postpetition administration of any Employee Wage and 

Benefits Programs.  It is essential that the Debtor’s employees work with the same or greater 

degree of commitment and diligence as they did prior to the Petition Date.  The requested authority 

to continue to pay its prepetition Employee Obligations and to maintain its current Employee Wage 

and Benefit Programs is critical to ensure that the Debtor can retain personnel knowledgeable 

about the Debtor’s business, the Debtor’s employees continue to provide quality services to the 
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Debtor at a time when they are needed most, and the Debtor remains competitive with comparable 

employers.  

99. As of the Petition Date, the Debtor estimates, based on a thorough review of its 

books and records, that the total amount of prepetition Employee Obligations owed is 

approximately $1,312,00.00, of which $552,100.00 will come due during the Interim Period. The 

proposed Interim and Final Orders, if entered, will grant the Debtor the authority to pay the 

Employee Obligations in accordance with the Debtor’s prepetition practices, provided, however, 

that no single Employee shall be entitled to receive more than $15,150 on account of prepetition 

Employee Obligations, except to the extent required under applicable state law. 

100. In addition, in the course of maintaining the Debtor’s Workers’ Compensation 

Program, the Debtor seeks authority, in its sole discretion, to lift the automatic stay of section 362 

of the Bankruptcy Code to allow Workers’ Compensation Claims to proceed under the Workers’ 

Compensation Program and to allow the Debtor and/or Hartford to negotiate, settle and/or litigate 

Workers’ Compensation Claims, and pay resulting amounts, whether such claims arose before or 

after the Petition Date, provided that any recovery on account of such claims is limited solely to 

the proceeds under the applicable Workers’ Compensation Program.  The Debtor believes it is 

critical to continue the Workers’ Compensation Program because alternative arrangements for 

workers’ compensation coverage would be costly, and the failure to provide coverage may subject 

the Debtor and/or its officers to severe penalties. 

101. If this motion were not granted, I believe that it would result in significant 

deterioration in morale among Employees, which undoubtedly would have a devastating impact 

on the Debtor.  The total amount to be paid if the relief sought in the motion is granted is modest 

compared with the size of the Debtor’s estate and the importance of the Employees to the 
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restructuring efforts.  I believe authorizing the Debtor to pay Employee Obligations and maintain 

its Employee Wage and Benefits Programs in accordance with the Debtor’s prepetition business 

practices is in the best interests of the Debtor, its estate, its creditors, and other parties in interest, 

and will enable the Debtor to continue to operate its business without disruption, in an economic 

and efficient manner.  

 Motion of the Debtor for Entry of Interim and Final Orders (I) Authorizing the Debtor To Pay 
Certain Prepetition Taxes & Fees and (II) Granting Related Relief (the “Taxes Motion”) 

102. Pursuant to the Taxes Motion, the Debtor seeks entry of Interim and Final Orders 

authorizing, but not directing, the Debtor, in its discretion and business judgment, to pay 

prepetition income taxes, sales and use taxes, ad valorem property taxes, business entity taxes and 

fees, licensing and regulatory fees, and all other similar obligations, including any related penalties 

and interest (collectively, the “Prepetition Taxes & Fees”), to various federal, state, and local 

authorities (collectively, the “Authorities”) as such Prepetition Taxes & Fees come due in the 

ordinary course of business, in an amount not to exceed $50,000.00 on an interim basis and 

$100,000.00 on a final basis, including all Prepetition Taxes & Fees subsequently determined upon 

audit to be owed for periods prior to the Petition Date.  

As detailed in the Taxes Motion, there are several justifications for paying the Prepetition 

Taxes & Fees pursuant to the relief sought in the Taxes Motion.  Initially, I have been informed 

that such Prepetition Taxes & Fees may not be property of the Debtor’s estate and may be held in 

trust for the Authorities.  The Debtor also seeks to pay certain Prepetition Taxes & Fees to, among 

other things, forestall the Authorities from taking any actions that may interfere with the Debtor’s 

administration of the Chapter 11 Case.  I have further been informed that such interference may 

potentially result in certain of the Authorities bringing personal liability against officers of the 

Debtor, asserting liens on the Debtor’s property, revoking the Debtor’s right to conduct its 
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business, or assessing penalties and significant interest on past due taxes.  In addition, I have been 

told by the Debtor’s advisors that non-payment of the Prepetition Taxes & Fees may give rise to 

priority claims pursuant to section 507(a)(8) of the Bankruptcy Code.  Accordingly, based on the 

foregoing and those additional reasons set forth in the Taxes Motion, I believe that the relief 

requested in such motion is necessary to avoid immediate and irreparable harm and is in the best 

interest of the Debtor’s estate, its creditors and all other parties in interest.  

 Motion of the Debtor for Entry of Interim and Final Orders (A) Approving the Debtor’s 
Proposed Form of Adequate Assurance of Payment, (B) Establishing Procedures for Resolving 
Objections By the Utility Companies, (C) Prohibiting the Utility Companies from Altering, 
Refusing, or Discontinuing Service, and (D) Granting Related Relief (the “Utilities Motion”) 

103. Pursuant to the Utilities Motion, the Debtor seeks entry of Interim and Final Orders 

(a) approving the Debtor’s proposed form of adequate assurance of payment to the Utility 

Companies, (b) establishing procedures for resolving objections by the Utility Companies relating 

to the adequacy of the proposed adequate assurance, (c) prohibiting the Utility Companies from 

altering, refusing, or discontinuing service, and (d) granting related relief.  

104. The Debtor intends to pay all postpetition obligations owed to Utility Companies 

in a timely manner and has sufficient funds to do so.  Nevertheless, to provide additional assurance 

of payment to the Utility Companies, the Debtor proposes to deposit approximately $7,449.53 (the 

“Adequate Assurance Deposit”) into a newly created segregated account for the benefit of the 

Utility Companies (the “Utility Deposit Account”) within twenty days of the Petition Date.  The 

amount of the Adequate Assurance Deposit equals one-half of one month’s cost of Utility Services, 

calculated using the monthly average for the twelve months prior to the Petition Date.  

105. I believe that uninterrupted Utility Services are essential to the Debtor’s business 

operations during the pendency of the Chapter 11 Case.  The Debtor relies on the Utility 

Companies to, among other things, provide electricity and hazardous lab waste removal services.  
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Preserving the Utility Services on an uninterrupted basis is thus essential to the Debtor’s ongoing 

operations, and even a brief alteration or discontinuation of service would likely cause severe 

disruption to the Debtor’s business.  Accordingly, based on the foregoing and as further set forth 

in the Utilities Motion, I believe that the relief requested in such motion is necessary to avoid 

immediate and irreparable harm and is in the best interests of the Debtor’s estates, its creditors, 

and all other parties in interest.  

V. Conclusion 

106. I am familiar with the content and substance contained in each First Day Motion 

and believe that the relief sought in each motion (a) is necessary to enable PhaseBio to reorganize 

via chapter 11, (b) constitutes a critical element in PhaseBio stabilizing its business and achieving 

an efficient and value-maximizing reorganization process, and (c) best serves the Debtor’s estate 

and creditors’ interests.  I have reviewed each of the First Day Motions and the facts set forth 

therein are true and correct and incorporated herein in their entirety by reference.  If asked to testify 

as to the facts supporting each of the First Day Motions, I would testify to the facts as set forth in 

such motions. 

 
 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing statements are 

true and correct to the best of my knowledge, information, and belief. 

Dated:           October 23, 2022 /s/ Lawrence Perkins 
 Name:  Lawrence Perkins 
 Title:    Chief Restructuring Officer 
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EXHIBIT A 

Subordination Agreement 
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SUBORDINATION AGREEMENT 

THIS SUBORDINATION AGREEMENT (as may be amended, modified, restated, 
amended and restated, replaced or supplemented from time to time, this “Agreement”), is entered into as 
of March 19, 2020 (the “Effective Date”), by and between SILICON VALLEY BANK, a California 
corporation, in its capacity as administrative agent and collateral agent (“Senior Agent”) under the Senior 
Creditor Agreement (as defined below), SILICON VALLEY BANK, a California corporation (“SVB”) in 
its capacity as a lender under the Senior Creditor Agreement (as defined below), WESTRIVER 
INNOVATION LENDING FUND VIII, L.P., a Delaware limited partnership (“WestRiver”), in its 
capacity as a lender under the Senior Creditor Agreement (as defined below) (SVB and WestRiver in such 
capacities and each of the other “Lenders” from time to time a party to the Senior Creditor Agreement (as 
defined below) are referred to herein collectively as the “Senior Creditors” and each individually as a 
“Senior Creditor”), and SFJ PHARMACEUTICALS X, LTD., an exempted company incorporated with 
limited liability under the laws of the Cayman Islands (“Subordinated Creditor”).  Capitalized terms used 
but not otherwise defined herein shall have the meanings given them in Section 1(a) below. 

RECITALS 

A. PHASEBIO PHARMACEUTICALS, INC., a Delaware corporation (“Borrower”), is 
indebted to Senior Creditors pursuant to that certain Loan and Security Agreement dated March 25, 2019 
(as may be amended, modified, restated, amended and restated, replaced or supplemented from time to 
time, the “Senior Creditor Agreement”), by and between Borrower, Senior Agent and Senior Creditors.  
The funds advanced to or owed by Borrower under the Senior Creditor Agreement shall be referred to 
collectively herein as the “Senior Loans.”  To secure the Senior Debt (as defined below), Borrower granted 
to Senior Agent, for the benefit of Senior Creditors, a security interest in the Senior Collateral (as defined 
below). 

B. Borrower has entered into certain Subordinated Loan Documents with Subordinated 
Creditor which are secured by the Subordinated Collateral (described below). 

C. Subordinated Creditor and Borrower desire to obtain Senior Creditors’ consent to 
Borrower’s execution and performance of the Subordinated Loan Documents and the Borrower’s granting 
of Liens in the Subordinated Collateral, and Subordinated Creditor and each Senior Creditor desire to agree 
to, and to set forth, their respective rights, priorities and interests governing their respective relationships 
with Borrower and the collateral for the obligations owing pursuant to the Subordinated Loan Documents 
and the Senior Loan Documents, respectively, at all times on and after the Effective Date. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual agreements herein contained and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Subordinated 
Creditor, Senior Agent and each Senior Creditor hereby agree as follows: 

1. DEFINITIONS; EFFECTIVENESS 

(a) DEFINITIONS.  As used herein, the following terms shall have the following meanings: 

“Bank Services” is defined in the Senior Creditor Agreement. 

“Collateral” means the Senior Collateral and the Subordinated Collateral. 
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“Discharge” means indefeasible payment in full of the Senior Debt (other than contingent 
indemnity obligations in connection therewith) and termination of the Senior Loan Documents.  

“Lien” means, with respect to any asset, any mortgage, lien (statutory or otherwise), pledge, 
hypothecation, charge, security interest, preference, priority or encumbrance of any kind in respect of such 
asset, whether or not filed, recorded or otherwise perfected under applicable law, including any conditional 
sale or other title retention agreement, any lease in the nature thereof, any option or other agreement to sell 
or give a security interest in and any filing of or agreement to give any financing statement under the 
Uniform Commercial Code (or equivalent statutes) of any jurisdiction; provided, that in no event shall an 
operating lease be deemed to constitute a Lien. 

“Senior Collateral” means (a) any “Collateral” as defined in any Senior Loan Document and 
(b) any other assets of Borrower with respect to which a Lien is granted or purported to be granted pursuant 
to a Senior Loan Document as security for any Senior Debt. 

“Senior Debt” means  any and all indebtedness and obligations for borrowed money (including, 
without limitation, principal, premium (if any), interest, fees, charges, expenses, costs, professional fees 
and expenses, and reimbursement obligations) at any time owing by Borrower to each Senior Creditor under 
the Senior Loan Documents (including, without limitation, the Obligations (as defined in the Senior 
Creditor Agreement) and all other credit relationships with each Senior Creditor including but not limited 
to such amounts as may accrue or be incurred before or after default or workout or the commencement of 
any liquidation, dissolution, bankruptcy, receivership, or reorganization case by or against Borrower, and 
any other credit extensions or agreements between Borrower and either Senior Creditor, including, but not 
limited to, letters of credit, interest rate swap arrangements, foreign exchange services, cash management 
services, credit cards, overdrafts, etc. and other Bank Services, subject in all respects to an aggregate cap 
equal to Sixteen Million Five Hundred Thousand Dollars ($16,500,000). 

“Senior Debt Event of Default” means any “Event of Default” as defined in the Senior Loan 
Documents. 

“Senior Loan Documents” means the Senior Creditor Agreement and any other agreement, 
security agreement, document, promissory note, UCC financing statement, or instrument executed by 
Borrower in favor of Senior Agent or any Senior Creditor, as the same may from time to time be amended, 
modified, supplemented, extended, renewed, restated, amended and restated or replaced in accordance with 
Section 11. 

“Subordinated Agreement” means that certain Co-Development Agreement dated January 9, 
2020, between Borrower and Subordinated Creditor, as the same may from time to time be amended, 
modified, supplemented, extended, renewed, restated, amended and restated, or replaced. 

“Subordinated Collateral” means (a) any “SFJ Collateral” as defined in the Subordinated 
Agreement or (b) any other assets of Borrower with respect to which a Lien is granted or purported to be 
granted pursuant to a Subordinated Loan Document as security for any Subordinated Obligations; provided, 
however, that at no time shall the Subordinated Collateral include any assets that do not also constitute 
Senior Collateral. 

“Subordinated Debt” means the Subordinated Obligations, including without limitation any and 
all indebtedness and payment obligations (including, without limitation, principal, premium (if any), 
interest, fees, charges, expenses, costs, professional fees and expenses, and reimbursement obligations) at 
any time owing by Borrower to Subordinated Creditor under the Subordinated Loan Documents, including 
but not limited to such amounts as may accrue or be incurred before or after default or workout or the 
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commencement of any liquidation, dissolution, bankruptcy, receivership, or reorganization case by or 
against Borrower. 

“Subordinated Debt Event of Default” means any “Event of Default” as defined in the 
Subordinated Loan Documents. 

“Subordinated Loan Documents” means the Subordinated Agreement and any other agreement, 
document, promissory note, financing statement, or instrument executed by Borrower in favor of 
Subordinated Creditor pursuant to or in connection with the Subordinated Debt, as the same may from time 
to time be amended, modified, supplemented, extended, renewed, restated, amended and restated, or 
replaced. 

“Subordinated Obligations” means the “PB Obligations” as defined in the Subordinated 
Agreement and any other payment obligations arising pursuant to the Subordinated Loan Documents. 

Unless otherwise specified, all references in this Agreement to a “Section” shall refer to the corresponding 
Section in or to this Agreement.  Other capitalized terms used herein and not otherwise defined herein shall 
have the meaning given such terms in the Uniform Commercial Code as in effect in the State of California, 
as in effect from time to time (“UCC”). 

2. SUBORDINATION 

(a) On the terms and conditions set forth below, Subordinated Creditor’s right to payment and 
performance of the Subordinated Debt and all Liens securing the Subordinated Debt are hereby 
subordinated to each Senior Creditor’s right to payment in full (other than contingent indemnity obligations) 
of the Senior Debt and all Liens securing the Senior Debt.  Subject to and except as set forth in Section 3, 
Subordinated Creditor shall not ask, demand, sue for, take or receive from Borrower, by setoff or in any 
other manner, the whole or any part of any monies which may now or hereafter be owing by Borrower to 
Subordinated Creditor, or be owing by any other person to Subordinated Creditor under a guaranty or 
similar instrument, on account of the Subordinated Debt, nor any collateral security for any of the foregoing, 
including, without limitation, any Subordinated Collateral granted to Subordinated Creditor pursuant to the 
Subordinated Loan Documents, unless and until the Senior Debt shall have been fully paid in cash (other 
than contingent indemnity obligations) and all commitments to extend credit under the Senior Creditor 
Agreement shall have been terminated (the temporary reduction of outstanding obligations, liabilities and 
indebtedness of Borrower to each Senior Creditor not being deemed to constitute full payment or 
satisfaction thereof). 

(b) Subordinated Creditor shall not create, maintain or perfect any Lien on any property of 
Borrower, other than the Liens granted in favor of Subordinated Creditor in the Subordinated Collateral 
under and as described in the Subordinated Loan Documents, which Liens in the Subordinated Collateral 
are junior and subordinated to the Lien securing the Senior Debt.  If, notwithstanding the foregoing, any 
Lien shall be created or shall arise (including, without limitation, the Liens granted in favor of Subordinated 
Creditor pursuant to the Subordinated Loan Documents), whether by operation of law or otherwise, and 
may from time to time exist in favor of Subordinated Creditor in or on any property of Borrower to secure 
all or any portion of the Subordinated Debt, then any Lien granted by Borrower in favor of Senior Agent 
for the benefit of Senior Creditors to secure the Senior Debt shall in all respects be first and senior liens, 
superior to any Lien in favor of Subordinated Creditor securing the Subordinated Debt, including, without 
limitation, the Lien granted in favor of Subordinated Creditor pursuant to the Subordinated Loan 
Documents notwithstanding (i) the date, manner or order of perfection of the Lien granted in favor of Senior 
Agent, (ii) the provisions of the UCC or any other applicable laws or decisions, (iii) the provisions of any 
contract in effect between Senior Agent or any Senior Creditor, on the one hand, and Borrower or any 
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affiliate thereof, on the other, and (iv) whether Senior Agent, any Senior Creditor or any agent or bailee 
thereof holds possession of any part or all of the Collateral.  In the event Subordinated Creditor has or 
obtains possession of any such property or forecloses upon or enforces its Lien upon any such property, 
whether by judicial action or otherwise, then all such property shall be immediately delivered in kind to 
Senior Agent or any Senior Creditor or, if not deliverable in kind, all cash or non-cash proceeds and profits 
of such property shall be held in trust for the benefit of Senior Agent for the benefit of Senior Creditors and 
paid over to Senior Agent for the benefit of Senior Creditors, without any deduction or offset, unless and 
until all of the Senior Debt shall have been paid in cash in full (other than contingent indemnity obligations) 
and all commitments to extend credit under the Senior Creditor Agreement shall have been terminated. 

(c) Without limiting the generality of any other covenant or agreement made by Subordinated 
Creditor in this Agreement, Subordinated Creditor hereby covenants and agrees that (i) Senior Creditor has 
not made any warranties or representations with respect to the due execution, legality, validity, 
completeness or enforceability of the Senior Creditor Agreement or any of the other Senior Loan 
Documents, or the collectibility of the Senior Debt; (ii) Subordinated Creditor will not interfere with or in 
any manner oppose a disposition of any Senior Collateral by Senior Creditor; (iii) Subordinated Creditor 
shall not contest, challenge or dispute the validity, attachment, perfection, priority or enforceability of 
Senior Creditor’s security interest in the Collateral, or the validity, priority or enforceability of the Senior 
Debt; and (iv) Subordinated Creditor shall use commercially reasonable efforts to give Senior Creditor 
prompt written notice of the occurrence of any Subordinated Debt Event of Default under the Subordinated 
Loan Documents. 

(d) Without limiting the generality of any other covenant or agreement made by Senior 
Creditor in this Agreement, Senior Creditor hereby covenants and agrees that (i) Subordinated Creditor has 
not made any warranties or representations with respect to the due execution, legality, validity, 
completeness or enforceability of the Subordinated Agreement or any of the other Subordinated Loan 
Documents, or the collectability of the Subordinated Debt; (ii) Senior Creditor will not interfere with or in 
any manner oppose a disposition of any Subordinated Collateral by Subordinated Creditor to the extent 
otherwise permitted hereunder; provided, that any proceeds received from such disposition shall be applied 
in accordance with Section 6, (iii) Senior Creditor shall not contest, challenge or dispute the validity, 
attachment, perfection, priority or enforceability of Subordinated Creditor’s Lien on the Subordinated 
Collateral, or the validity, priority or enforceability of the Subordinated Debt; and (iii) Senior Creditor shall 
use commercially reasonable efforts to give Subordinated Creditor prompt written notice of the occurrence 
of any Senior Debt Event of Default under the Senior Loan Documents.   

(e) The subordination contained in this Agreement is intended to define the rights and duties 
of Subordinated Creditor Senior Agent and Senior Creditors; it is not intended that any third party 
(including any bankruptcy trustee, receiver, or debtor in possession) shall benefit from it.  If the effect of 
the subordination contained in this Agreement would be to give any third party a priority status to which 
that party would not otherwise be entitled, then that provision shall, to the extent necessary to avoid that 
priority, be given no effect and the rights and priorities of Senior Agent, each Senior Creditor and 
Subordinated Creditor shall be determined in accordance with applicable law and this Agreement. 

(f) Notwithstanding anything in this Agreement to the contrary, nothing herein shall be 
deemed to subordinate, waive or restrict the contractual rights of Subordinated Creditor under any warrants 
or capital stock that the Borrower may issue to Subordinated Creditor from time to time, nor shall anything 
herein restrict the performance of Borrower’s obligations under such warrants or with respect to such capital 
stock. 

(g) In the event of the occurrence of an Insolvency Event (as hereinafter defined), (i) this 
Agreement shall remain in full force and effect in accordance with Section 510(a) of the United States 
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Bankruptcy Code, and (ii) the Collateral shall include, without limitation, all Collateral arising during or 
after any such Insolvency Event. 

3. PERMITTED PAYMENTS; PAYMENT BLOCKAGE 

(a) Notwithstanding anything to the contrary contained in Section 2, but subject expressly to 
Section 3(b), Borrower shall be permitted to make, and Subordinated Creditor shall be permitted to ask, 
demand, sue for, take or receive from Borrower, by setoff or in any other manner, the following payments 
(collectively, “Permitted Payments”): (i) scheduled payments when due under the Subordinated Loan 
Documents, (ii)  all reimbursable expenses, costs and professional fees and expenses as and when due under 
the Subordinated Loan Documents (provided that such reimbursements shall be limited to up to Two 
Hundred Fifty Thousand Dollars ($250,000) per calendar year during a Blockage Period), and (iii) other 
payments consented to in writing by Senior Creditor. 

(b) Notwithstanding anything to the contrary contained in this Section 3 or elsewhere in this 
Agreement, if Senior Agent or any Senior Creditor delivers to Subordinated Creditor written notice (a 
“Blockage Notice”) of the occurrence and continuation of a Senior Debt Event of Default, during any 
Blockage Period (as defined below), Subordinated Creditor shall not accept or receive any payment of any 
kind of or on account of the Subordinated Debt (other than any Permitted Payment), unless and until the 
earlier of (A) the time Senior Agent or any Senior Creditor notifies Subordinated Creditor in writing that 
such Senior Debt Event of Default has been cured by the Borrower or waived by Senior Agent and each 
Senior Creditor, or (B) the expiration of the Blockage Period for such Blockage Notice.  Additionally, 
Subordinated Creditor shall disgorge any payments (other than any Permitted Payments) received during 
the time commencing upon the occurrence of a Senior Debt Event of Default until the date of receipt by 
Subordinated Creditor of the related Blockage Notice; provided, that Subordinated Creditor may accept and 
retain any distribution to Borrower’s unsecured creditors constituting the proceeds of Borrower’s assets 
that are not otherwise subject to Senior Agent’s or any Senior Creditor’s Lien. 

As used herein, “Blockage Period” means a period of time beginning on the date a Blockage Notice 
is delivered to Subordinated Creditor and terminating on the earliest to occur of: 

(1) 120 days following such date; provided that if, prior to the expiration of such 120 
day period, Senior Creditor has accelerated the maturity of the Senior Debt, commenced a judicial 
proceeding or non-judicial actions to collect or enforce the Senior Debt or foreclose on any 
collateral for the Senior Debt, or a case or proceeding by or against Borrower is commenced under 
the United States Bankruptcy Code or any other insolvency law, then such period shall be extended 
during the continuation of such proceedings and actions until the payment in cash in full (other than 
contingent indemnity obligations) of the Senior Debt;  

(2) the Discharge of the Senior Debt; 

(3) the maturity of the Senior Debt in accordance with the Senior Loan Documents; or 

(4) the written consent of each Senior Creditor to such termination. 

provided that if during the Blockage Period, Senior Creditor has commenced actions to diligently enforce 
the Senior Debt then the Blockage Period shall be extended until Discharge of the Senior Debt.

Senior Creditors shall not issue more than (i) two (2) Blockage Notices for defaults which do not involve a 
failure to make a payment of Senior Debt in any period of 365 consecutive days or (ii) six (6) Blockage 
Notices for any defaults during the term of the Senior Loan Documents. 
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4. ENFORCEMENT RIGHTS 

Notwithstanding anything to the contrary contained in Section 2, Subordinated Creditor shall not 
accelerate the maturity of the Subordinated Debt, enforce any claim (including any default remedy) with 
respect to the Subordinated Debt or the Subordinated Collateral, or otherwise take any action against 
Borrower or Borrower’s property with respect to the Subordinated Debt so long as any Blockage Period is 
in effect; provided, however, that Subordinated Creditor may (i) file claims or proofs of claims upon the 
occurrence of an Insolvency Event (as defined in Section 6 below) pursuant to the terms of Section 6(b), 
(ii) take action for nonpayment of the Subordinated Debt including demanding and accelerating 
Subordinated Debt, for the purposes of obtaining a monetary judgment in respect thereof provided that no 
measure is taken to enforce any such judgment, or (iii) take action as required to preserve the validity, 
efficacy or priority of the Subordinated Debt and the Subordinated Loan Documents provided such action 
is not otherwise prohibited hereunder. 

5. ASSIGNMENT OF SUBORDINATED DEBT 

Subordinated Creditor hereby covenants to each Senior Creditor that prior to the termination of this 
Agreement in accordance with Section 10, the entire Subordinated Debt created in favor of Subordinated 
Creditor shall continue to be owing only to Subordinated Creditor, and any collateral security therefor 
(including, without limitation, the Subordinated Collateral) shall continue to be held solely for the benefit 
of Subordinated Creditor, unless assigned pursuant to an assignment made expressly subject to this 
Agreement (which, for the avoidance of doubt, does not create any consent or other similar type of right in 
favor of Senior Creditor). 

6. SENIOR CREDITOR’S PRIORITY 

In the event of any distribution, division, or application, partial or complete, voluntary or 
involuntary, by operation of law or otherwise, of all or any part of the property of Borrower or the proceeds 
thereof to the creditors of Borrower, or the readjustment of the Senior Debt and the Subordinated Debt of 
Borrower, whether by reason of liquidation, bankruptcy, arrangement, receivership, assignment for the 
benefit of creditors or any other action or proceeding involving the readjustment of all or any part of the 
Senior Debt or the Subordinated Debt, or the application of the property of Borrower to the payment or 
liquidation thereof, or upon the dissolution, liquidation, reorganization, or other winding up of Borrower’s 
business, or upon the sale of all or any substantial part of Borrower’s property (any of the foregoing being 
hereinafter referred to as an “Insolvency Event”), then, and in any such event, each Senior Creditor shall 
be entitled to receive the payment in cash in full (other than contingent indemnity obligations) of the Senior 
Debt before Subordinated Creditor shall be entitled to receive any payment on account of the Subordinated 
Debt, and to that end and in furtherance thereof: 

(a) All payments and distributions of any kind or character, whether in cash, 
property, or securities, in respect of the Subordinated Debt to which Subordinated Creditor would 
be entitled if the Subordinated Debt were not subordinated pursuant to this Agreement, shall be 
paid to Senior Creditors and applied in payment of the Senior Debt; 

(b) Subordinated Creditor shall file a claim or claims, on the form required in 
such proceedings, on or before five (5) Business Days prior to the last date such claims or proofs 
of claim may be filed pursuant to law or the order of any court exercising jurisdiction over such 
proceeding; and 

(c) Notwithstanding the foregoing, if any payment or distribution of any kind 
or character, whether in cash, properties or securities, shall be received by Subordinated Creditor 
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on account of the Subordinated Debt before all of the Senior Debt has been paid, then such payment 
or distribution shall be received by Subordinated Creditor in trust for and shall be promptly paid 
over to Senior Creditors for application to the payments of amounts due on the Senior Debt until 
the Senior Debt shall have been paid in cash in full (other than contingent indemnity obligations). 

7. GRANT OF AUTHORITY; AGREEMENTS OF SUBORDINATED CREDITOR 

In the event of the occurrence of an Insolvency Event, and in order to enable each Senior Creditor 
to enforce its rights hereunder in any of the aforesaid actions or proceedings, each Senior Creditor is hereby 
irrevocably authorized and empowered, in such Senior Creditor’s discretion, as follows: 

(a) Such Senior Creditor is hereby irrevocably authorized and empowered (in 
its own name or in the name of Subordinated Creditor or otherwise), but shall have no obligation, 
((i) to demand, sue for, collect and receive every payment or distribution referred to in Section 6, 
and give acquittance therefor and, (ii) (if Subordinated Creditor has failed to file claims or proofs 
of claim on or before five (5) Business Days prior to the last date such claims or proofs of claim 
may be filed pursuant to law or the order of any court exercising jurisdiction over such proceeding) 
to file claims and proofs of claim, and (iii) to take such other action (including, without limitation, 
enforcing any Lien securing payment of the Subordinated Debt) as it may deem necessary or 
advisable for the exercise or enforcement of any of the rights or interests of either Senior Creditor 
hereunder.  Subordinated Creditor shall duly and promptly take such action as each Senior Creditor 
may reasonably request to execute and deliver to each Senior Creditor such authorizations, 
endorsements, assignments, or other instruments as each Senior Creditor may reasonably request 
in order to enable each Senior Creditor to enforce any and all claims with respect to, and any Lien 
securing payment of, the Subordinated Debt as such enforcement is contemplated herein. 

(b) To the extent that payments or distributions on account of the 
Subordinated Debt are made in property or securities other than cash, Subordinated Creditor 
authorizes each Senior Creditor, to sell or dispose of such property or securities on such terms as 
are commercially reasonable in the situation in question.  Following full payment in cash of the 
Senior Debt, each Senior Creditor shall remit to Subordinated Creditor (with all necessary 
endorsements), to the extent of Subordinated Creditor’s interest therein, all payments and 
distributions of cash, property, or securities paid to and held by any Senior Creditor in excess of 
the allowed amount of the Senior Debt. 

In addition to and without limiting the foregoing: (a) so long as the Discharge of Senior Debt  has not 
occurred, Subordinated Creditor shall not commence or join in any involuntary bankruptcy petition or 
similar judicial proceeding against Borrower except upon written consent of Senior Creditor, and (b) if an 
Insolvency Event occurs: (i) Subordinated Creditor shall not assert, without the prior written consent of 
each Senior Creditor, any claim, motion, objection or argument in respect of the Collateral in connection 
with any Insolvency Event which could otherwise be asserted or raised in connection with such Insolvency 
Event, including, without limitation, any claim, motion, objection or argument seeking adequate protection 
(except, however, that Subordinated Creditor may do so to the same extent Senior Creditor has sought 
adequate protection) or relief from the automatic stay in respect of the Collateral, (ii) Senior Creditors may 
consent to the use of cash collateral on such terms and conditions and in such amounts as it shall in good 
faith determine without seeking or obtaining the consent of Subordinated Creditor as (if applicable) holder 
of an interest in the Collateral, (iii) if use of cash collateral by Borrower is consented to by Senior Creditors, 
Subordinated Creditor shall not oppose such use of cash collateral on the basis that Subordinated Creditor’s 
interest in the Collateral (if any) is impaired by such use or inadequately protected by such use, or on any 
other ground, and (iv) Subordinated Creditor shall not object to, or oppose, any sale or other disposition of 
any assets comprising all or part of the Collateral, free and clear of Liens and claims of any party, including 

Case 22-10995    Doc 2    Filed 10/23/22    Page 49 of 59



8 
WEST\289082586.4

Subordinated Creditor, under Section 363 of the United States Bankruptcy Code or otherwise, on the basis 
that the interest of Subordinated Creditor in the Collateral (if any) is impaired by such sale or inadequately 
protected as a result of such sale, or on any other ground (and, if requested by either Senior Creditor, 
Subordinated Creditor shall affirmatively and promptly consent to such sale or disposition of such assets), 
if Senior Creditors have consented to, or supports, such sale or disposition of such assets. 

8. PAYMENTS RECEIVED BY SUBORDINATED CREDITOR 

Should any payment, distribution, or security be received by Subordinated Creditor upon or with 
respect to the Subordinated Debt (other than any payment of Subordinated Debt permitted pursuant to 
Section 3) prior to termination of this Agreement in accordance with Section 10, Subordinated Creditor 
shall receive and hold the same in trust for the benefit of each Senior Creditor and shall forthwith deliver 
the same to Senior Creditors in precisely the form received (except for the endorsement or assignment of 
Subordinated Creditor where necessary) for application to the Senior Debt, and, until so delivered, the same 
shall be held in trust by Subordinated Creditor as the property of Senior Creditors. 

9. FURTHER ASSURANCES. 

Subject to Section 16(b), each of Senior Creditor and Subordinated Creditor agrees to take all 
further actions and execute and deliver such additional documents and instruments (in recordable form, if 
requested) as the other parties hereto may reasonably request to effectuate the terms of, and the lien 
priorities contemplated by, this Agreement. 

10. TERMINATION OR AMENDMENT OF AGREEMENT 

This Agreement shall be effective upon its execution by each of Senior Agent, Senior Creditors 
and Subordinated Creditor.  After the Effective Date, this Agreement may be amended or waived in writing 
signed by Senior Creditor and Subordinated Creditor.  Senior Creditors and Subordinated Creditor agree 
that no amendment hereto shall be binding upon Borrower unless Borrower shall have received notice of 
such amendment.  Subject to Section 14, this Agreement shall automatically and without further action 
terminate upon the Discharge of Senior Debt. 

11. ADDITIONAL AGREEMENTS FOR SENIOR AGENT AND SENIOR CREDITORS 

Senior Agent and Senior Creditors may administer and manage their credit and other relationships 
with Borrower in its own best interest, without notice to or consent of Subordinated Creditor.  At any time 
and from time to time, Senior Agent and Senior Creditors may enter into any amendment or agreement with 
Borrower as Senior Creditors may deem proper, extending the time of payment of or renewing or otherwise 
altering the terms of all or any of the obligations constituting Senior Debt or affecting the collateral security 
for, supporting or underlying any or all of the Senior Debt, and may exchange, sell, release, surrender or 
otherwise deal with any such collateral without in any way thereby impairing or affecting this Agreement, 
and all such additional agreements and amendments shall be Senior Loan Documents evidencing the Senior 
Debt; provided, that neither this Section 11 nor any provision of such agreements shall affect the limitations 
contained in the definition of Senior Debt.   

12. SUBROGATION 

If cash or other property otherwise payable or deliverable to Subordinated Creditor or on account 
of the Subordinated Debt shall have been applied pursuant to this Agreement to the payment of the Senior 
Debt, and if the Discharge of Senior Debt has occurred, then Subordinated Creditor shall be subrogated to 
any rights of Senior Creditors to receive further payments or distributions applicable to the Senior Debt 
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until the Subordinated Debt shall have been fully paid.  No such payments or distributions received by 
Subordinated Creditor by reason of such subrogation shall, as between Borrower and its creditor other than 
Senior Creditors, on the one hand, and Subordinated Creditor, on the other hand, be deemed to be a payment 
by Borrower on account of the Subordinated Debt owed to Subordinated Creditor. 

13. AMENDMENTS 

(a) Subordinated Creditor shall have the right to amend the Subordinated Loan Documents at 
any time, provided that without Senior Agent’s consent such amendment shall not (i) restrict the Borrower’s 
ability to repay the Senior Debt in any respect, (ii) accelerate or otherwise shorten the payment schedule 
under the Subordinated Loan Documents or (iii) increase the amount of any scheduled payment under the 
Subordinated Loan Documents. 

14. REINSTATEMENT OF SENIOR DEBT 

To the extent that Senior Agent or Senior Creditors receives payments on or proceeds of any 
collateral security for the Senior Debt, which payments or proceeds are subsequently invalidated, declared 
to be fraudulent or preferential, set aside or required to be repaid to a trustee, receiver or any other party 
under any bankruptcy law, state or federal law, common law, or equitable cause, then, to the extent of such 
payments or proceeds invalidated, declared to be fraudulent or preferential, set aside or required to be 
repaid, the Senior Debt, or part thereof, intended to be satisfied shall be revived and continue in full force 
and effect as if such payments or proceeds had not been received by Senior Agent or Senior Creditors. 

15. NO WAIVERS 

None of Senior Agent, Senior Creditors or Subordinated Creditor shall be prejudiced in their rights 
under this Agreement by any act or failure to act of any party hereto or any noncompliance of any other 
party hereto with any agreement or obligation, regardless of any knowledge thereof which Senior Agent, 
Senior Creditors or Subordinated Creditor, as applicable, may have, or with which Senior Agent or Senior 
Creditors may be charged; no action permitted hereunder that has been taken by any party hereto shall in 
any way affect or impair the rights or remedies of such party in the exercise of any other right or remedy or 
shall operate as a waiver thereof; no single or partial exercise by any party hereto of any right or remedy 
shall preclude any other or further exercise thereof; and no modification or waiver of any of the provisions 
of this Agreement shall be binding upon any party hereto, in each case except as expressly set forth in a 
writing duly signed and delivered by such party. 

16. INFORMATION CONCERNING BORROWER; CREDIT ADMINISTRATION 

(a) Subordinated Creditor hereby assumes responsibility for keeping itself informed of the 
financial condition of Borrower, any and all endorsers and any and all guarantors of the Senior Debt and of 
all other circumstances bearing upon the risk of nonpayment of the Senior Debt or the Subordinated Debt 
that diligent inquiry would reveal, and Subordinated Creditor hereby agrees that Senior Agent or Senior 
Creditors shall not have any duty to advise Subordinated Creditor of information known to Senior Agent 
or Senior Creditors regarding such condition. 

(b) Subject to Sections 2(b), 3, 4, 7 and 8, Subordinated Creditor may (i) administer and 
manage its credit and other relationships with Borrower in its own best interest, and (ii) amend or extend 
its agreements with Borrower or enter into additional agreements with Borrower, all without the consent of 
or notice to Senior Agent or Senior Creditors; provided that neither this Section 16(b) nor any amendments 
or additional agreements referred to therein shall impair or affect the subordination of Subordinated Debt 
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or change the definition of Permitted Payments, Subordinated Debt, Subordinated Creditor, Senior Debt or 
Senior Creditor. 

17. NOTICES 

Except as otherwise provided herein, all notices and service of process required, contemplated, or 
permitted hereunder or with respect to the subject matter hereof shall be in writing, and shall be deemed to 
have been validly served, given or delivered upon the earlier of:  (a) the first business day after transmission 
by facsimile or hand delivery or deposit with an overnight express service or overnight mail delivery 
service; or (b) the third calendar day after deposit in the United States mails, with proper first class postage 
prepaid, and shall be addressed to the party to be notified as follows: 

If to Borrower: 

If to Agent or SVB: 

If to WestRiver: 

Phasebio Pharmaceuticals, Inc.  
1 Great Valley Parkway, Suite 30 
Malvern, PA 19355 
Attn:  Jonathan Mow, CEO 
Email:  jonathan.mow@phasebio.com    

Silicon Valley Bank  
3475 Piedmont Road, Suite 560 
Atlanta, GA 30305 
Attn: Myron Jensen   
Email: MJensen@svb.com     

WestRiver Innovation Lending Fund VIII, L.P. 
c/o WestRiver Management, LLC 
3720 Carillon Point 
Kirkland, Washington 98033-7455 
Attn: Harper Ellison  
Email: Harper@wrg.vc  

If to Subordinated Creditor: SFJ Pharmaceuticals X, Ltd 
SIX, 2nd Floor, Cricket Square 
PO Box 2681 
Grand Cayman, KY1-1111 
Cayman Islands 

18. SEVERABILITY 

Wherever possible, each provision of this Agreement shall be interpreted in such manner as to be 
effective and valid under applicable law, but if any provision of this Agreement shall be prohibited by or 
invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or 
invalidity, without invalidating the remainder of such provision or the remaining provisions of this 
Agreement. 
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19. GOVERNING LAW  

This Agreement shall be governed by and interpreted in accordance with the laws of the State of 
California without regard to principles of conflict of laws that would cause the application of laws of any 
other jurisdiction. 

20. ASSIGNMENT 

This Agreement shall be binding upon Senior Creditor, Subordinated Creditor, the Borrower and 
their respective successors and assigns, and shall inure to the benefit of and be enforceable by Senior Agent 
or Senior Creditors and their successors and assigns. 

21. CONSENT 

Senior Agent and each Senior Creditor hereby consents to the Liens in the Subordinated Collateral 
and the indebtedness and other obligations created or to be created under Subordinated Agreement and 
agrees that the grant or existence of such Lien does not and shall not constitute a default or an event of 
default under or a breach of the Senior Loan Documents or this Agreement.  Subordinated Creditor hereby 
consents to the Lien on the Senior Collateral and the indebtedness created or to be created under the Senior 
Creditor Agreement and agrees that the grant or existence of such Liens does not and shall not constitute a 
default or an event of default under the Subordinated Loan Documents. 

22. WAIVER AND JUDICIAL REFERENCE 

TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, SUBORDINATED 
CREDITOR AND SENIOR CREDITOR EACH WAIVE THEIR RIGHT TO A JURY TRIAL OF ANY 
CLAIM OR CAUSE OF ACTION ARISING OUT OF OR BASED UPON THIS AGREEMENT, THE 
SENIOR LOAN DOCUMENTS, THE SUBORDINATED LOAN DOCUMENTS OR ANY 
CONTEMPLATED TRANSACTION, INCLUDING CONTRACT, TORT, BREACH OF DUTY, AND 
ALL OTHER CLAIMS.  THIS WAIVER IS A MATERIAL INDUCEMENT FOR THE PARTIES 
HERETO TO ENTER INTO THIS AGREEMENT.  EACH PARTY HAS REVIEWED THIS WAIVER 
WITH ITS COUNSEL. 

WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE 
THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY, if the above waiver of the right to a trial by jury 
is not enforceable, the parties hereto agree that any and all disputes or controversies of any nature between 
them arising at any time shall be decided by a reference to a private judge, mutually selected by the parties 
hereto (or, if they cannot agree, by the Presiding Judge of the Santa Clara County, California Superior 
Court) appointed in accordance with California Code of Civil Procedure Section 638 (or pursuant to 
comparable provisions of federal law if the dispute falls within the exclusive jurisdiction of the federal 
courts), sitting without a jury, in Santa Clara County, California; and the parties hereto hereby submit to 
the jurisdiction of such court.  The reference proceedings shall be conducted pursuant to and in accordance 
with the provisions of California Code of Civil Procedure §§ 638 through 645.1, inclusive.  The private 
judge shall have the power, among others, to grant provisional relief, including without limitation, entering 
temporary restraining orders, issuing preliminary and permanent injunctions and appointing receivers.  All 
such proceedings shall be closed to the public and confidential and all records relating thereto shall be 
permanently sealed.  If during the course of any dispute, a party desires to seek provisional relief, but a 
judge has not been appointed at that point pursuant to the judicial reference procedures, then such party 
may apply to the Santa Clara County, California Superior Court for such relief.  The proceeding before the 
private judge shall be conducted in the same manner as it would be before a court under the rules of evidence 
applicable to judicial proceedings.  The parties shall be entitled to discovery which shall be conducted in 

Case 22-10995    Doc 2    Filed 10/23/22    Page 53 of 59



12 
WEST\289082586.4

the same manner as it would be before a court under the rules of discovery applicable to judicial 
proceedings.  The private judge shall oversee discovery and may enforce all discovery rules and order 
applicable to judicial proceedings in the same manner as a trial court judge.  The parties agree that the 
selected or appointed private judge shall have the power to decide all issues in the action or proceeding, 
whether of fact or of law, and shall report a statement of decision thereon pursuant to the California Code 
of Civil Procedure § 644(a).  Nothing in this paragraph shall limit the right of any party at any time to 
exercise self-help remedies, foreclose against collateral, or obtain provisional remedies.  The private judge 
shall also determine all issues relating to the applicability, interpretation, and enforceability of this 
paragraph. 

23. COUNTERPARTS 

This Agreement and any amendments, waivers, consents or supplements hereto may be executed 
in any number of counterparts, and by different parties hereto in separate counterparts, each of which when 
so executed and delivered shall be deemed an original, but all of which counterparts together shall constitute 
but one and the same instrument. 

24. PURCHASE OPTION 

(a) In the event that (i) a Blockage Notice has been issued, or (ii) the Senior Debt is accelerated 
by Senior Creditors (each a “Purchase Trigger Event”), Subordinated Creditor shall have the option (but 
not the obligation) to purchase all (but not less than all) of the then-outstanding Senior Debt; provided that 
such option shall expire if Subordinated Creditor fails to deliver a written notice  (the “Purchase Notice”) 
to Senior Creditors within thirty (30) business days following the occurrence of a Purchase Trigger Event, 
which Purchase Notice shall (i) be signed by Subordinated Creditor and (ii) state that (A) it is a Purchase 
Notice delivered pursuant to Section 24 of this Agreement, and (B) Subordinated Creditor is thereby 
offering to purchase all of the Senior Debt at the Purchase Price set forth in Section 24(d) hereof.  The 
Purchase Notice shall be irrevocable by Subordinated Creditor once received by Senior Creditors.  After 
the expiration of the thirty (30) business day period above, Subordinated Creditor shall not be entitled to 
send a Purchase Notice until the occurrence of a subsequent Purchase Trigger Event. 

(b) Notwithstanding the delivery of a Purchase Notice in accordance with the terms hereunder, 
Senior Agent and Senior Creditors may continue to exercise all of their rights and remedies under the Senior 
Debt until the close of the Purchase on the Purchase Date (as such terms are defined below), and until the 
close of the Purchase on the Purchase Date Senior Agent and each Senior Creditor shall not be precluded 
from taking any action, including commencing judicial proceeding or non-judicial actions to collect or 
enforce the Senior Debt or foreclose on any collateral for the Senior Debt.  For the avoidance of doubt, 
upon the close of the Purchase, such rights and remedies of Senior Agent and Senior Creditors shall cease. 

(c) On the date (the “Purchase Date”) specified by Subordinated Creditor in the Purchase 
Notice (which date shall be not less than thirty (30) days, after the receipt by Senior Creditors of the 
Purchase Notice), subject to any required approval of any court or other governmental authority then in 
effect, Senior Creditors shall sell to Subordinated Creditor, and Subordinated Creditor shall purchase from 
Senior Creditors (the “Purchase”), the aggregate amount of Senior Debt outstanding at the time of purchase 
at par, on a non-recourse basis; provided that the Senior Debt purchased shall not include any rights of 
Senior Creditors with respect to indemnification obligations of Borrower arising under the Senior Loan 
Documents prior to the Purchase Date (the “Surviving Obligations”). 

(d) Without limiting the obligations of Borrower under the Senior Loan Documents to Senior 
Creditors with respect to the Surviving Obligations (which shall not be transferred in connection with the 
Purchase), upon the Purchase Date, Subordinated Creditor shall:  (i) as the purchase price (the “Purchase 
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Price”) for all of the Senior Debt, pay to Senior Creditors in cash an amount equal to all outstanding Senior 
Debt as of the Purchase Date, and (ii) furnish cash collateral to SVB (X) in an amount equal to one hundred 
five percent (105.0%) of the face amount of all letters of credit issued by Senior Creditor that are 
denominated in United States Dollars, plus all interest, reasonable and documented fees, and costs due in 
connection therewith (as determined by Senior Creditor in its good faith business judgment), (Y) in an 
amount equal to one hundred five percent (105.0%) of the face amount of all letters of credit issued by SVB 
that are denominated in a currency other than United States Dollars, plus all interest, reasonable and 
documented fees, and costs due in connection therewith (as estimated by SVB in its good faith business 
judgment) and (Z) in an amount equal to all Bank Services and any other contingent obligations (all of the 
foregoing in clause (X), clause (Y) and clause (Z) being “Reimbursement Obligations”), to cash 
collateralize such Reimbursement Obligations (or make such other arrangements as are acceptable to SVB 
in its sole discretion to assume any reimbursement obligations relating to such Reimbursement 
Obligations), and (iii) agree to reimburse Senior Creditors for any loss, cost, damage or reasonable and 
documented out-of-pocket cost or expense (including reasonable and documented out-of-pocket attorneys’ 
fees and legal expenses) in connection with any commissions, fees, costs or expenses related to any issued 
and outstanding letters of credit as described above and any checks or other payments provisionally credited 
to Senior Creditors and/or as to which Senior Creditors have not yet received final payment.  The Purchase 
Price and cash collateral above shall be remitted by wire transfer in immediately available federal funds to 
such bank account of Senior Creditors as Senior Creditors may designate in writing to Subordinated 
Creditor for such purpose.  Interest shall be calculated to and including the business day on which the 
Purchase shall occur if the amounts so paid by Subordinated Creditor to the bank account designated by 
Senior Creditors are received in such bank account prior to 12:00 p.m., New York City time, and interest 
shall be calculated to and including the following business day if the amounts so paid by Subordinated 
Creditor to the bank account designated by Senior Creditors are received in such bank account later than 
12:00 p.m., New York City time.  Until the Purchase is final and the Senior Debt (other than contingent 
indemnity obligations) is paid in full, Senior Agent and each Senior Creditor may continue to exercise all 
of its rights and remedies under the Senior Debt. 

(e) Such purchase of the Senior Debt shall be made on a non-recourse basis, pursuant to SVB’s 
standard non-recourse sale and assignment agreement, without representation or warranty by any Senior 
Creditor as to the Senior Debt, any property serving as the Senior Collateral, or otherwise, except that each 
Senior Creditor shall represent and warrant:  (i) the amount of the Senior Debt being purchased from Senior 
Creditors; (ii) that such Senior Creditor owns the Senior Debt free and clear of any Lien or encumbrances; 
and (iii) such Senior Creditor has the right to sell and assign the Senior Debt. 

25. ATTORNEYS’ FEES 

In the event of any legal action to enforce the rights of a party under this Agreement, the party 
prevailing in such action shall be entitled, in addition to such other relief as may be granted, all reasonable 
and documented out-of-pocket costs and expenses, including reasonable attorneys’ fees, incurred in such 
action. 

[Signature page follows.] 
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IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written. 

BORROWER: 

PHASEBIO PHARMACEUTICALS, INC. 

By_________________________________________
Name:______________________________________
Title:_______________________________________ 

AGENT: 

SILICON VALLEY BANK, as Agent

By_________________________________________
Name:______________________________________
Title:_______________________________________ 

LENDERS: 

SILICON VALLEY BANK, as Lender 

By_________________________________________
Name:______________________________________
Title:_______________________________________ 

WESTRIVER INNOVATION LENDING FUND 
VIII, L.P, as Lender

By_________________________________________
Name:______________________________________
Title:_______________________________________ 

Trent Dawson
Chief Financial Officer
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EXECUTED as a DEED for and on behalf 
of SFJ Pharmaceuticals X, Ltd. in the 
presence of:  
  
  
  
  
_________________________________ 

) 
) 
) 
  

  
  
By: ____________________________ 
Name: 
Position: 

  

Witness signature 
Name:  
Address:   
Occupation:   
 

Jonathan Roney
Director

190 Elgin Ave, George Town, Grand Cayman
Neil Gray

Director, Fiduciary Services
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